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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

BRIAN O'NEAL ELLIOTT , )
)
Petitioner, )
) No. 3:17¢v-0250
V. ) Judge Aleta A. Trauger
)
KEVIN GENOVESE , Warden, )
)
Respondent )
MEMORANDUM

This is a habeas corpus action brought by a state prisoner pursuant to 28 2Z€. §
The petitioner is serving aentence of 2years imprisonment, imposed by the Davidson County
Criminal Court @ October 24, 201,2afterthe petitioner pleagt guilty to seconddegree murder
The respondent has filed an answer to the petition (ECF Blosthting that thgetition should
be denied becauske petitioner’s claims i@ without merit and are procedurally barred

The matter is ripe for review and the cohas jurisdiction. 28 U.S.C. § 2241(dThe
respondent does not dispute that the petitioner’s federal habeas petitionys {{E@F No.
atPage ID#1585) The respondent states that the federal habeas petition at issue heretappears
be the petitioner’s first application for federal habeas relief) (

Because a federal court must presume the correctness of a state coudlsfifatings
unless the petitioner rebuts this presumption wifleér and convincing evidence,” 28S.C. §
2254(efl), and because the issues presented can be resolved with reference to-toeirstate
record, the courfinds that an evidentiary hearing is not necess&ge Schriro v. Landrigan,

550 U.S. 464, 474 (2007) (holding that if the record refutes a petigdiaetual allegations or

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnmdce/3:2017cv00250/69584/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnmdce/3:2017cv00250/69584/17/
https://dockets.justia.com/

otherwise precludes habeas relief, the district court is not required to hold an awdeedring
(citing Totten v. Merkle, 137 F.3d 1172, 1176 {®Cir. 1998))). Upon review and applying the
AEDPA standards, the coufinds that the petitioner is not entitled to relief on the grounds
asserted Accordingly, the petitionwill be deniedand this matterdismissed

l. PROCEDURAL BACKGROUND

The state prosecution arose froine April 16, 2010shootingdeath ofMiguel Tobias in
the front yard of his home.On February 4, 2011, thpetitioner was inttted by theDavidson
County gand jury and charged with one count of fideigreemurder (ECFNo. 141 at Page ID
# 52.) On August 20, 2012, the day that trial was scheduled to commence, the petitioner
accepted the state’s plea offer and pleaded guilty to setmgrée murder with the trial court to
determine the appropriate senteat@ sentencing hearindgld. at Page ID## 663.) Following
a sentencing hearing on October 24, 2ab2 trial court sentenced tipetitioner t025 years’
imprisonment. (ECF No. 14-3 at Page ID## 99-161.)

The petitioner did not immediatelyappeal his sentence @ the Tennessee Court of
Criminal Appeals (“TCCA”) Rather, on February 28, 2013, thatmeter filed apro se petition
for postconviction relief in the trial court. (ECF No. 14 at Page ID## 2787.) The trial
court appointed counsel, who filed an amended petititeh. a{ 30203, 30612.) Following a
evidentiaryhearing, all partieagreed that the petitioner was entitled to fildetayed appeal of
his sentengeand the trial court held the pesbnviction petition in abeyance pending a ruling on
the petitioner’s appeal. (ECF No. 14-15 at Page ID# 402-05.)

The petitioner filed hislelayed notice of appeal danuary 10, 2014. (ECF No.-14at
Page ID## 73%4.) On October 15, 2014, the TCCA issued an unpublished opinion denying

relief andaffirming the petitioner's setence. (ECF No. 4-7 at Page ID##207-1Q see also
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Sate v. Brian Oneal Elliot, No. M2014-00083€CA-R3-CD; 2014 WL 5242610 at *1 (Tenn.
Crim. App.Oct 15 2014) [Elliot 1].) The petitioner filed mapplication forpermissiorto appeal
to theTennesse8upreme Cour'TSC”), which was denied on January 15, 2011%l.) (

On March 8, 205, the petitioner filed aotice of his intent to rest on the proof adduced
at the postonviction evidentiary hearing (ECF No. 1414 at Page ID##328-29) On
September 15, 2015, the trial court issued an order denying f@€F No.14-14at Page ID##
330-42.)

The petitioner appealed to the TCOAhich denied relief onJuly 26, 2016 (ECF No.
14-15at Page ID##558-62;see also Brian ONeal Elliot v. State, No. M201502000CCA-R3-
PC, 205 WL 4039586 at *1 (Tenn. Crim. Ap. Juy. 26, 2016) [Elliot 1I].) The petitioneffiled
an application forpermissionto appeal to th&SC, which was denied on October 19, 2016
(ECF No. 14-24 at Page ID# 813.)

Il. STATEMENT OF FACTS

The TCCA reiterated the facts the State set forth in distaibhg a factual basis for the
petitioner’s guilty plea

[O]n April 16th, 2010, the victim Miguel Tobias (phonetic) was on the porch of
3710 Ezell Road in Davidson County with another individudt. was mid
afternoon, and a car approached the house tapged. Mr. Tobias went to see
what the individuals wantedWhen he got close to the car, the front passenger
rolled down the window and shot multiple times killing Mr. Tobid$e victim’s

wife was in the house and heard the shots as did the ce®upiee young
children. The police responded and began their investigatibmey learned the
make, model, and partial plate number of the Chney later determined that it
belonged to Trevarius (phonetic) Mapleés the investigation continued, the
detetive assigned to the murder learned that there had been a report of a rape at
that location. Sex abuse detectives confirmed that the rape had been reported at
that same location on or about April 12th .. The victim of that rape was
fourteenyear old[P.E.]. After learning this information, the homicide detectives
spoke with [P.E.] and her mothefP.E.] told the detectives that on April 12th,
2010, she and a friend skipped school and went to 3710 Baad where a
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cousin of [P.ES] friend resided While they were there [P.E.] was raped by a
man. She reported the rape to the police immediately, and the police determined
that the man who raped [P.E.] was Romel Roberto Guafarro (phonetic).

On April 16th, 2010, [P.E.’s] uncle, [the appellant], picked her up from middle
school. Trevarius Maples was driving the vehicl®/hen [P.E.] got in the car,

[the appellant] instructed her to show them where the rape occurhey. drove

down Ezell Road, and [P.E.] pointed out the house at 3710 Hzedly dove past

the house, and [the appellant] then instructed Maples to stop the[The
appellant] got out of the car and retrieved a ghMtaples then drove back to 3710
Ezell. When the car pulled up to the house, there were two men on the porch, one
of which was the victim, Miguel TobiasAs Mr. Tobias was walking up to the

car, [P.E.] cried out that he was not the man who had raped Hez. appellant]
nonetheless rolled down the window and shot Tobias causing his death.

| would note that if the case had gone to trial today the State would have
severed the two defendantslaples would have testified as [P.E.] would
have testified, that [P.E.] clearly told [the appellant] the man was not her
rapist before he was murderedihe proof would also show th#be
victim looked nothing like the rapistThe victim was an average height
and weight whereas the rapist weighed over 250 pounds.

Elliott I, 2014 WL 5242610, at *1.
The TCCA then summarized tleeidence presented at the sentencing hearing:

Damaris Satiago, the victim’s wife, testified at the sentencing hearing that she
and the victim had three children, whose ages were twelve, ten, and seven years
At the time of the shooting, she and the children were inside the house at 3710
Ezell Road. Mrs. Santiago heard two gunshots but did not think anything was
wrong until one of the victim’s friends came inside and told her to come outside.
She walked outside and saw the victim lying on the ground.

Mrs. Santiago said that the victim was friendly, funny, awdet and that he
loved his children. After the victim’s death, the children required therapy. Their
tenyearold son continued to have trouble in school and feared that he also might
lose his mother.

Ernesto Castro, the victim’s brother, testified thatliked in California. On
Friday afternoon after the shooting, Mrs. Santiago called and informed him of the
victim’'s death. Mr. Castro had eight brothers and sisters but was closest to the
victim. He described the victim as honest and hard-working.

Stacy Walling, P.E.’s mother, testified that the appellant was P.E.’s paternal
uncle. Walling acknowledged that she was testifying only because the State
subpoenaed her. At the time of the shooting, P.E. was fifteen years old, and she
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had a close relationshipith the appellant. P.E. promptly disclosed the rape to
her mother, who in turn reported it to the police. P.E. did not like to talk about the
shooting; however, she eventually told Walling that she was present when it
occurred. Walling said that P.kas depressed because of the rape, that P.E.
blamed herself for the appellant’s being in jail, and that P.E. was in counseling.

Walling said that P.E. had been subpoenaed to testify at the appellant’s.tal. P
did not want to testify and indicated tHahe would rather go to jail than [the
appellant].” P.E. had cried after “certain people” pressured her not to testify
against the appellant; however, Walling did not know who tried to intimidate P.E.

On crossexamination, Walling said that P.E. told heout the rape the day it
happened. Afterward, Walling took P.E. to the hospital. Walling said that she
thought the appellant knew about the rape, noting, “I'm sure everybody found out.
It just spreads fast.”

On redirect examination, Walling acknowledgthat P.E. had said that she told
the appellant just before he shot the victim that the victim was not the man who
raped her.

On recrossexamination, Walling stated that she did not know whether the
appellant heard P.E.’s statement.

The thirty-four-yearold appellant testified that he wanted to apologize to the
victim’s family for his mistake. He said that he thought he was killing the man
who had raped P.E. He did not recall P.E. saying the victim was not the rapist but
did not deny that she could haweade that statement; instead, he recalled her
saying “that’s them.”

On crossexamination, the appellant said that Maples was driving the car. The
appellant knew a gun was in the trunk of the car but could not recall who put it
there. The appellant regsied the gun before confronting the victim. He
explained, “I was going into a situation where | didn’t know if | was going to
have to defend myself against whoever did this or not.” The appellant denied that
he intended to shoot and kill the person waped his niece. He acknowledged
that he did not say a word to the victim before shooting him, maintaining that he
“lost control.”

Ricky Waller, a community minister, testified that he had spoken with the
appellant since the appellant’s incarceration. Waller believed the appellant was
remorseful and wanted to change his life.

Prior to imposing the sentence, the court expligtiynsidered the purposes and

principles of the sentencingct and the facts and circumstances of the offense.

The court noted thas a Range |, standard offendée appellant was subject to

a sentence of fifteen tioventy-five years for his Class A felony convictiorsee

Tenn.Code Ann. 88 393-210(a); 46-35-112(a)(1).Thecourt observed that the

appellant had a prior histonf criminal convictions, noting that he had one prior
5



felony conviction of aggravated assault and eight pridemeanor convictions.
Tenn.Code Ann. § 435-114(1). The court further found that the appellant was
leader in the commission of the offenseem.Code Ann8 40-35-114(2). The
court also found that the appelldrad failed to comply with the conditions of a
sentenceénvolving release into the community, as evidenced bgadt two prior
probation violations.Tenn.Code Ann. 80-35-114(8).Findly, the court found
that the appellanemployed a firearm during the commission of the offense.
Tenn.Code Ann. § 465-114(9). The court afforded thgreatest weight to
enhancement factors (1) and (9).

Regarding mitigation, the court noted the app€kariaim that he was provoked.
Tenn.Code Ann. 8 4685-113(2). The court stated, however, that “[t]he problem
is that there was no provocation on the part of\tlasm or anyone else there at
the time.” Accordingly, theourt found that no mitigating famts were applicable
andimposed a sentence of twepifive years.

Elliott I, 2014 WL 5242610, at *2-3.

The TCCA summarized the evidence presented at thecposiction hearing as
follows:

[T]he Petitioner testified that his father retained Counsel to represent him at trial.
He testified that Counsel visited him in jail one time to discuss his cébke.
Petitioner received a plea offer from the State on the day of his trial, and he
testified that Counsel informed him on that day that his sentence wedilidelen

to twentyfive years for second degree murder, and that he would serve 30% of
his sentenceWhen the trial court informed the Petitioner that he would serve his
sentence at 100%, the Petitioner said he was not aware of that fact and asked for
time to speak with Counsel about his senterfidee Petitioner testified that he felt

he had no choice but to plead guilty because he was facing aridtyyear
sentence if his case proceeded to trldbwever, the Petitioner then testified that

if he hadknown he could stop the plea proceeding at any time, he would have
done so because he felt “coerced” into pleading guilty by the fact that he could be
found guilty at trial.

The Petitioner testified that, on the day of the plea, Counsel informed hifmethat
would be eligible for parole after serving eight yeafhe Petitioner described
Counselas being “hung up” on the State’s offer and thought Counsel was
unprepared for trial. The Petitioner said he was not given ample opportunity to
weigh the “pros ath cons” of going to trial.

On crossexamination, the Petitioner stated that he would seek a trial if his plea
was withdrawn. The Petitioner stated that Counsel did not discuss going to trial
and that he felt like Counsel was not going to “fight for him” at trial and did not

want to “chance it.” The Petitioner tld Counsel that the State’proposed
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witnesses would not testify against hir@ounsel told the Petitioner that his case
was a “clear case” of manslaughter and told the Petitioner he would try to
negotiate the best sentence possible for him.

The Petitioner stated that after learning that the Stabéfer had a release
eligibility of 100% during the guilty plea hearing, the Petitioner talked alout i
with Counsel and decided to plead guilty because the Petitioner “didn't know
what else to do.”He said he was concerned about the possibility of adifig-

year sentence if convicted at trialThe Petitioner agreed that he understood
everything the trial court said during the guilty plea hearinthe Petitioner
agreed that he told the trial court that he had thoroughly discussed the case with
Counsel. The Petitioner repeatedly testified that certain facts were not brought to
light that would have changed his decision not to go to trial, but he was unable to
articulate any specific facts.

Counsel testified that he had been licensed to practice law in Tennessee since
1956 and that 80% of his practice involved criminal cadds. agreed that he
represented the Petitioner in this matt@ounsel agreed that he erroneously told

the Petitioner that the Stégeoffer to plead guilty to second degree murder had a
30% release eligibility. When Counsel and the Petitioner left the courtroom to
discuss his error after it had been clarified by the trial cQatinsel made it clear

to the Petitioner that he was wrong about the 30% release eligilbléyrecalled

that the trial court corrected him in open court as well.

Counsel stated that, “under the facts of the case,” he advised the Petitioner to
accept the State plea bargain offer and, stated that, in hindsight, he would give
him the same advice again in order to avoid a first degree murder conviction.

Counsel testified that he was prepared to go to trial and had discussed the case
with the Petitioner,although he could not recall their specific discussions.
Counsel was convinced that the Petitioner had a 90% chance of being convicted
of first degree murder if he went to trialCounsel had no indication that the
proposed witnesses would not testifyrél as the Petitioner allegede testified

that the Petitioner did not have a lot of time to consider the’Stptea offer
because it was made the morning of tridle denied telling the Petitioner that he
would receive the minimum sentence if hegued guilty and stated that he never
guaranteed that the Petitioner would get a plea offer for manslaughter.

On crossexamination, Counsel agreed that aiceobf appeal of the Petitionsr’
sentence was not filed in this case and that Counsel did not discuss filing one with
the Petitioner.Counsel could not recall any of his discussions with the Petitioner
about trial strategy and could not recall going over the facts of the case with the
Petitioner, although he was confident he had done €ounsel spdfically
recalled that there was no pressure on the Petitioner in terms of time as terwheth



or not he should plead guilty after he learned of the 100% release eligibility
percentage.

Elliott I1, 2016 WL 4039586, at *2—3.

[I. ISSUES PRESENTED FOR REVIBW

In hispro se petition,the petitioner claims that his counsel was ineffective for:

1.

failing to adequately investigate the case and inform the petitioner of his pdrporte
trial strategy

failing to adequately represent the petitioner’s interests aetiterging hearing;
failing to fully explain to the petitioner the natuaedconsequence of his plea;
pressuring the petitioner into making a ‘split second decision’ to plead guilty;
failing to give the petitioner adequate time to consider his option; and

misleading the petitioner into thinking that he would be sentenced to the minimum
fifteen-year sentence and would be eligible for parole after serving eight years.

(ECF No. 1 aPage ID#3.)

IV. STANDARD OF REVIEW

This matter is governed by the prsions of the Antiterrorism and Effective Death

Penalty Act, Pub. L. No. 16432, 110 Stat. 1214 AEDPA”"). See Penry v. Johnson, 532 U.S.

782, 792 (2001). AEDPA *“dictates a highly deferential standard for evaluating %taiet

rulings, which demandshat statecourt decisions be given the benefit of the doubBéll v.

Cone, 543 U.S. 447, 455 (2005) (citations omittesl Hardy v. Cross, 565U.S. 65, 66(2011);

Felkner v. Jackson, 562 U.S. 594, 597 (2011):AEDPA requires heightened respect fortsta

court factual and legal determinationd.tindgren v. Mitchell, 440 F.3d 754, 762 (6th Cir. 2006).

“State-court factual findings. . . are presumed correct; the petitioner has the burden of rebutting



the presumption by clear and convincing evidend2abisv. Ayala, 135 S. Ct. 2187, 2192200
(2015) (citations and internal quotations omitted).

If a state court adjudicated the claim, deferential AEDPA standards must beda 28
U.S.C. § 2254(d)see Premo v. Moore, 562 U.S. 115, 121 (2011yaddington v. Sarausad, 555
U.S. 179, 190 (2009)AEDPA prevents federal habeas “retrials” &edsure[s]that statecourt
convictions are given effect to the extent possible undef I&el v. Cone, 535 U.S. 685, 693
(2002). It prohibits “using federal halbs corpus review as a vehicle to seecguodss the
reasonable decisions of state court3drker v. Matthews, 132 S. Ct. 2148, 2149 (2012).

The AEDPA limits the source of law to cases decided by the United States Suprem
Coutt. 28 U.S.C. § 2254(d). Thourt may consider only the “clearly established” holdings,
and not the dicta, of the Supreme ColtMilliamsv. Taylor, 529 U.S. 362, 412 (200(ailey v.
Mitchell, 271 F.3d 652, 655 (6th Cir. 2001). In determining whether fedawalid clearly
estaltished, this court may notly onthe decisions of lower federal courtisopez v, Smith, 135
S. Ct.1, 4 2014);Harris v. Sovall, 212 F.3d 940, 9434 (6th Cir. 2000). Moreover, “clearly
established Federal law” does not include decisions of the Supreme Court announdbe after
last adjudication of the merits in state coudt.eenev. Fisher, 565 U.S. 34, 39 (2011). Thus, the
inquiry is limited to an examination of the legal landscape as it would haveregpeathe
Tennesseestate courts in light foSupreme Court precedent at the time of the statmt
adjudication on the merits.Miller v. Sovall, 742 F.3d 642, 6445 (6th Cir. 2014) (citing
Greene, 132 S. Ct. at 44).

The AEDPA standard is difficult to meet “because it was meant to Bartington v.
Richter, 562 U.S. 86, 102 (2011}¥ee Burt v. Titlow, 134 S. Ct. 10, 16 (2013Metrish v.

Lancaster, 133 S. Ct. 1781, 1786013); Cullen v. Pinholster, 563 U.S. 170, 181 (2011).
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Indeed. habeas corpus is a guard against extreme malfunctions istatee criminal justice
systems, not a substitute for ordinary error corrections through app&aiington, 562 U.S. at
10203 (citation and internal quotation omittedge Woods v. Donald, 135 S. Ct. 1372, 1376
(2015).

Under AEDPA28 U.S.C. § 2254(d):

An application for a writ of habeas corpus on behalf of a person in custody

pursuant to the judgment of a State court shall not be granted with respect to any

claim that was adjudicated on the merits in State court proceedings unless the
adjudication dthe claim—
(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the
Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonadimigation
of the facts in light of the evidence presented in the State court
proceeding.”
Ayala, 135 S. Ct. at 219&ee also White v. Wheeler, 136 S. Ct. 456, 46(2015)(explaining that
the SupremeCourt “time and againhas instructed that AEDPA, bsetting forth necessary
predicates before stateut judgments may be set asiderécts a formidable barrier to federal
habeas relief for prisoners whose claims have been adjudicated in statg (coerinal citation
omitted)

A federal habeas caumay issue the writ under thedntrary td clause if the state court
applies a rule different froine governing law set forth in United States Supreme Casss, or
if it decides a case differently thahe United States Supreme Cobdsdone on a sebf
materially indistinguishable factsBell, 535 U.S. at 694 (citingMlliams, 529 U.S. at 4096).

The court may grant relief under the “unreasonable application” clause “if ahe curt

correctly identifies the governing legal principle frdmited States Supreme Couwtécisions but
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unreasonably applies it to the facts of the particular céde.A federal habeas court may not

find a state adjudication to be “unreasonable” “simply because that court cenatudks
independent judgment that thelevant stateourt decision applied clearly established federal
law erroneously or incorrectly.”Williams, 529 U.S. at 41laccord Bell, 535 U.S. at 699.
Rather, the issue is whether the state court’s application of clearly dsdbfederal law is
“objectively unreasonable.” Williams, 529 U.S.at 4®. “[R]elief is available under
§2254(d)(1)'s unreasonab&pplication clause if, and only if, it is so obvious that a clearly
established rule applies to a given set of facts that there could be nantichdisagreement’
on the question.”"White v. Woodall, 134 S. Ct. 1697, 17687 (2014) (quotingdarrington, 562
U.S.at108)).

V. DISCUSSION

A. Ineffective Assistance of Counsellegal Standard

The TCCA considered, and this court will consider, thetipagr’s ineffective assistance
of counsel claims under the standard set fort#rirckland v. Washington, 466 U.S. 668, 6888
(1984) In Srickland, the Supreme Court establishetiva-parttest by which to evaluate claims
of ineffective assistance of counsel. To establish a claim of ineffectivéaassi®f counsel, the
petitioner must prove: (1) that counsel's performance fell below an objective rstamida
reasonableness; and (2) that counsel's deficient performance prejudiced tliamntefesulihg
in an unreliable or fundamentally unfair outcome. A court considering a clainefb&ctive
assistance must “indulge a strong presumption that counsel’s conduutitiaittsthe wide range
of reasonable professional assistanceld. at 689. The defendant bears the burden of
overcoming the presumption that the challenged action might be considered sounchtieigy.st

Id. (citing Michel v. Louisiana, 350 U.S. 91, 101 (1955)¢e also Nagi v. United Sates, 90 F.3d
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130, 135 (6th Cir. 1996) (holdintpat counsel’s strategic decisions were hard to attack). The
court must determine whether, in light of the circumstances as they existee t@inéh of
counsel’s actions, “the identified acts or omissions were outside the wideafgmggessionally
conpetent assistance3rickland, 466 U.S. at 690. Even if a court determines that counsel’s
performance was outside that range, the defendant is not entitled to relief éltoen®r had
no effect on the judgmentd. at 691.

Moreover, as the SuprenCourt repeatedly has recognized, when a federal court reviews
a state court’s application &frickland under § 2254(d), the deferential standar&aoickland is
“doubly” deferential. Harrington, 562 U.S. at 105 (citing Mirzayance, 556 U.S.at 123); see
also Titlow, 134 S. Ct.at 13; Cullen, 563 U.S. atl89 Moore, 562 U.S. at 122. In those
circumstances, the question before the habeas court is “whether theredasmmable argument
that counsel satisfie@trickland's deferential standard.”ld.; Jackson v. Houk, 687 F.3d 723,
74041 (6th Cir. 2012) (stating that the “Supreme Court has recently again underlined the
difficulty of prevailing on &&rickland claim in the context of habeas and AEDPA . . . .”) (citing
Richter, 562 U.Sat101-03.

With these legal principles in mind, the court considers each of the petitioner’s
ineffective assistance of counsel claims.

B. Ineffective Assistance of CounselTCCA Analysis

Relying on theStrickland standard, as set forth above, the TCCA considered, and dejecte
the petitioner’'s arguments as follows:

The Petitioner contends on appeal that the-posviction court erred when it

denied his petition because he received the ineffective assistance of codnsel an

because his plea was involuntarily enteréthe Stateresponds that the record

shows that his plea was voluntarily entered, based on his affirmation of his
understanding of the plea during an extensive plea colloquy, and that Ceunsel’
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representation of the Petitioner was effective as demonstrated by trabiav
plea bargain that the Petitioner receivdde agree with the State.

* k% *

We conclude that the pesbnviction court did not err when it determined that the
Petitioner had not proven by clear and convincing evidence that he had received
the ineffective assistance of counselounsel testified that he adviseldet
Petitioner to take the Staseplea bargain offer because it was highly likely that
the Petitioner would be convicted of first degree murder if he went to trial.

The State had a sing case against the Petitioner, and Counsefi¢esthat he
expected the Stat’'witnesses to testify at trial, further confirming his opinion
that the Pationer should accept the State’s offer of second degree mukdier.
mistakenly informing the Petitioner of a 30% release eligibilitypuisel
discussed the Petitionsrpotential sentence with him and still advised him to
plead guilty on the consideration that the Petitioner would receive half the
sentence he would be eligible for if found guiltyt@al. The Petitioner testified

that he felt Counsel was ineffective because he did not bring out certain facts
during investigation and because the Petitioner felt coerced to plead guilty base
on the fact that he was facing fifone years if convicte The Petitioner has not
shown by clear and convincing evidence that he received the ineffective
assistance of counsel based on Coussalivising him to plead guilty, and the
Petitioner has not articulated the facts that Counsel should have presented.

We also conclude that the Petitioner has not shown that his plea was entered
involuntarily. At the quilty plea hearing, the Petitioner expressed his
understanding of the implications of his decision to plead guilty and affirmed that
he did not wish to praed to trial which is evidence that the Petitioner was not
coerced. The trial court asked him numerous times whether he had questions or
concerns about his plea or his sentencing range and release eligibilitytqpgecen
The Petitioner had ample opportunity to express his discomfort with or
misunderstanding of his guilty pleahe Petitioner has not proven by clear and
convincing evidence that his plea was not entered knowingly and voluntarily, as
he has not provided any evidence that shows that his plea was not voluntarily
entered.Accordingly, we conclude that the Petitioner is not entitled to relief.

Elliott I1, 2016 WL 4039586, at *4-5.
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C. Ineffective Assistance of Counsel: Analysis
1. Preliminary Statement

In hisfederal habeagetition, the petitioneraises sixclaimsfor relief. As his first claim
for relief, the petitioner argues that his counsel was ineffective for fadiagequately
investigate the case and failing to inform the petitioner of his trial strategy. Wtidalt to
discern, it appears that part ofthis first claim for reliefthe petitioner also arguésat counsel
was ineffective for failing to advise him that the statement his minor niece, whoesasnpat
the shooting, gave to police was inadmissible because it i@s@difrom herwithout a parent
or attorney present. The respondenigasts that the petitioner raisgsven grounds for relief,
that the issue of the petitioner’s niece’s statement is a seventh and separai@ncldivat this
seventh claim for relief procedurally defaulted. The court relies on the petitioner’'s
presentation of his claims, considers the six claims petitionesramkincludes the issue
regarding the petitioner’s niece’s statement as part of his first claim fdr relie

Additionally, although the respondent contends piegitioner’s claim regarding the
inadmissibility of his niece’s statemefrial counsel’s representation of petitioner at the
sentencing hearing and trial counsel’s misleadtliegpetitioner regarding the lengthro
sentence arprocedurally defaultedhe courtdisregards the procedural default and considers the
merits of tlose clains. See 28 U.S.C. § 2254(b)(2) (“An application for a writ of habeas corpus
may be denied on the merits, notwithstanding the fibdithe applicant to exhaust the remedies
available in the courts of the State$ge also Lambrix v. Sngletary, 520 U.S. 518, 525 (1997) (
recognizing that[j] udicial economy might counsel giving thaher merit§ question priority,
for example, if itwere easily resolvable against the habeas petitioner, whereas the ablsadur

issue involved complicated issues of state lavidijdson v. Jones, 351 F.3d 212, 215-16 (6th
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Cir. 2003) (noting that, tnere the procedural default issue raises more quedtim the case on
the merits, theaurt may assume without deciding that there was no procedural default or that
the petitioner could show cause and prejudice for that default.

2. Claims Considered on the Merits

a. Failure to Meaningfully Investigate and Iniew Witnesses

Petitioner contends that triabensel was ineffectivéor failing to adequately investigate
the caseand for failing to advise the petitioneabout histrial strategy. Additionally, the
petitioner contends that trial counsel was ineffector failing to advise him that bead a good
chance of winningfihe chose to go to trial” because his niece’s statement to the police that she
saw the petitioner shoot and kill the victim would not have been admissible aeti@alde she
was questined by the police without a parent or attorney present. (ECF No. 6 at Page ID# 26.)
The respondent contends that this claim is procedurally defaulteslitrodit merit.

Relying onStrickland, the state court analyzed this claim and concluded that couvasel
not ineffective because the petitioner had failed to demonstrate by “clear andhcougvi
evidence” the investigative facts that counsel should have presented, but did notonAthgiti
the state court credited counsel’'s testimony at the statecpogiction evidentiary hearing that
he had discussed the case with the petitiptieat he wagpreparedo go to trialand that he was
convinced that the petitioner should accept the plea offer even with 100% relig@siéty
because, based on the sg#nof the state’s evidence, trial counsel believed that the petitioner
had a 90% chance of being convicted of fteggree murder if he went to triaBee Elliott I1,
2016 WL 4039586, at * 3ee also ECF No. 14-20 at Page ID# 790.)

The petitioner doesot offer any evidencgdet alore clear and convincing evidence, to

contradict the state court’s factual findings accrediting trial counsel’s tegtiatdhe state post
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conviction evidentiary hearing that he had discussed the case with the petitidtigatane was
fully prepared to go to trial if the petitioner did not accept the plea offe€CF (Ho. 1415 at
Page ID# 39394, 400) Moreover, athie plea hearing, the petitionesstified that counsel had
thoroughly discussed his case with him, thathhd no questions about the nature of the plea
deal, that he had no additional questions and that he was satisfied with counsel's work in the
case. ECF No. 142 at Page ID## 8B8.) The petitioner’'s representations at the guilty plea
“constitute a forndable barrier in any subsequent collateral proceeding” because “[s]olemn
declarations in open court carry a strong presumption of verfdhatkledge v. Allison, 431 U.S.
63, 74 (1977).

The petitioner does not offer any evidence to suggest additionalinvestigation trial
counsel should havadone but did not do, what evidence trial counsel should ludtained but
did not and how such evidence would have impacted his c&seeHutchison v, Bell, 303 F.3d
720, 748 (6th Cir. 2002) (citingustin v. Bell, 126 F.3d 843, 848 (6th Cir. 1997) (#iag that a
petitioner cannot show deficient performance or prejudice resulting from aftolumvestigate
if the petitioner does not make some showing of what evidence counsel should have pursued and
how such evidence would have been matgrid@fhat is more, at his plea hearing, the petitioner
agreed that trial counsel did everything that the petitioner had asked him to dd aod fdil to
do anything he was asked to do. (ECF No. 14-2 at Page ID## 87-88.)

With respect to his contention that trial counsel was ineffective for failing toeatins
that his niece’s statement to the police would have been inadmissible at trisdebdwpolice
guestioned her without a parent or attorney present, the petitioesrnot set forth any legal
authority to support this contentiomor does hesuggest what legal authority gives him standing

to argue thathe police questioning dfis minornieceviolatedherrights thereby rendéng her
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statements inadmissiblé&ee e.g. United Satesv. Nobles, 422 U.S. 225, 234 (1975) (recognizing
that “the Fifth Amendment privilege against compulsory-salfimination, being personal to the
defendant, does not extend to the testimony or statements of third partiesasalédeses at
trial.”)

In any event, lie TCCA has log held thateven the admissibility of a juvenile’s
confession is not dependent upon the presence of his or her parents or an attorney at the
interrogation. See Sate v. Rushing, No. M200300101CCA-R3CD, 2004 WL 784869, at *8
(Tenn. Crim. App. Apr. 12, 2004titing cases).Indeed, the presence of a parent or counsel is
but one consideration that the state court will consider when deternti@regdmissibility of a
juvenilés confessionand the TCCA has held that “no single fadtocluding the presencef an
interested adult] . . should by itself render a confession unconstitutional absent coercive police
activity.” Sate v. Carroll, 36 S.W.3d 854, 864 (Tenn. Crim. App. 1998jting State v.
Callahan, 979 S.W.2d 577583 (Tenn. 1998). Thus, kile there may be factorsourts must
consider in determining the admissibility of a minor withestatements, there is no support for
the petitioner'scontentionthat histeenageniece’s statement would havedpeinadmissiblgust
because the police questioned her without a parent or attorney presecwrdingly, trial
counsel cannot have been ineffectrethis basis and the petitioner is not entitled to relief.

b. Failure to Adequately Represent the Petitioner’s Interest at the Sentencing
Hearing

The petitioner contends that his trialboensel was ineffective because he failed to
represent the petitioner’s interest at the sentencing heaRegpondent contends that tbligim

is procedurally defaulted and treven if it were not, it is without merit.
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The petitioner agreed to plead guilty to secdedree murder with the trial court
determining a sentence between 15 and 25 yeditsthe sentencing hearingrial counsel
presented witnesses on the petitiondrehalf including the petitioner, and effectively cress
examined the state’s witnesses. For example, under trial counsel'®jngstthe petitioner’s
minor niece’s mother conceded that she did not know whether the petitioner heard hisyniece sa
that he victim was not the man who raped her. (ECF Ne3 &4 Page ID# 129.) Additionally,
the petitioner's counsasluccessfully argued that there was only one victim of the offense and that
the personal injuries resulting from the offense were an essential elentkataffense, thereby
defeating the state’s argument that the petitionseistence should be enhanced because his
niece was also a victirand had suffered personal injurias a result of the offenseMoreover,
althoughit wasrejectedby the tial court the petitioner's counsel argued in mitigation ttest
petitioner was suffering from distorted thinking as a result of the rapes afiéce, with whom
the petitioner was close.(ld. at Page ID# 153.) Ultimatelyhd state court sentenced the
petitioner to twentyfive years, a sentence within the range to which he had agriekdt Page
ID# 158.)

Supreme Court grecedents . . establish that there exists a right to counsel during
sentencing in both noncapital and capital casdsafler v. Cooper, 566 U.S. 156, 165 (2012)
(internal citations omitted). The Court has long held, thaj] ven though sentencindpes not
concern the defendantiuilt or innocence, ineffective assistance of counsel during a sentencing
hearing can result iftrickland prejudice because “any amount of [additional] jail time has Sixth
Amendment significanceld. (citing Glover v. United States, 531 U.S. 198, 203 (2001).)

The petitioner does not specify what he believes trial counsel failed to do at the

sentencing @aring to represent his interest®r does he suggest anything that counsel could
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have done differently at the hearing. Moreover, petitioner does not suggest hdwgnyt
counsel did or did not do at the sentencing hearing would have changed the outcbme of t
proceedings. Accordingly, the petitioner is not entitled to relief on this claim.

c. Ineffective Assistance Related to the Petitioner’s Guilty Plea

The petitioner contends that trial counsehs ineffectivein a variety of waysin
connection with higyuilty plea. Because these claims are interrelated and based on the same
coreset offacts, the court considers them together. The petitioner claims that his triakcoun
was ineffective for failing to fully explain the nature and consequences qfigd, for pressuring
him into making a“split second decisidnto plead guilty, for failing to give the petitioner
adequate time to consider his options and for misleading the petitioner into thinking that he
would be sentenced to the minimum fiftegrar satence and would be eligible fogleaseafter
serving eight years. The respondantjuesthat these claims are procedurally defaulted or
meritless or both.

On August 20, 2012, the trial court held a plea hearing. (ECF N2.) 1At the hearing
the trial court began by explaining to petitioner that the case was set for trieddha@ng, but
that because the petitioner had signed a petition to enter § plek, he court would be
conducting a plea hearing insteadd. &t Page ID#81.) The trial court explained that as part of
the plea agreementhe courtwould be deciding the petitioner's sentence, and the sentence
would be within the range of 15 to 25 yearhd.)( The trial court ephasized tharegardless of
sentencéength the petitioner would be serving the sentence at 10089. \(Vhen the triakcourt
asked the petitioner if he understood this, the petitioner spoke ugxptainedthat he did not
understand the court’'s statemamid sought time to speak with counsel to clarify the sdnati

(Id.) Trial counselexplainedthat he had inadvertently mislead the petitioner into thinking that
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he would serve his sentence at 30%d. &t Page ID## 882.) Trial counsel admittethat he
had made a mistake(ld. at Page ID# 82.)The petitiona andtrial counsel went into a back
room and discussedhether the petitioner should still take the state’s plea offer despite the
100% release eligibility (Id.) The petitioner does not dispute these facts. (ECF Nd5l1at
Page ID# 373 After the petitioner and trial counsel returned, the trial court resumed the
standard plea colloquy asking the petitioner:
THE COURTDid [trial counsel]explain to you what you were charged
with and therange of punishment versus what yeupleading guiltyto andthat
range of punishment?
MR. ELLIOTT: Yes, maam.
THE COURT: Do you also understand tkaice wete going to be having
a sentencing hearirfgr me to determine the length of the punishmentybatre
going to be waiving any issue about pleadjugty? But if | were to arrive at the

sentence thayou disagreed with, then you could appeal th&bu could still
appeal the sentenc®o you understantthat?

MR. ELLIOTT: Yes, maam.

THE COURT: Okay. Now, have you thoroughtiiscussed everything
about yair case witHtrial counselp And by that | mean have you gone over all
the discovery in this case, any defenses you might hayeufhad any, or any
witnesses that you might call teal. | just want to make sure yoee thoroughly
discussed your caséth him.

MR. ELLIOTT: Yes maam.

THE COURT: Do you understand’sebeerdiscussing this case with the
Statés attorney even upntil this morning and théye worked out this plea
agreement on your behalf?

MR. ELLIOTT: Yes , maam.

THE COURT: Now, howfar did you go in school, Mr. Elliott?

MR. ELLIOTT: | graduated.

THE COURT: Okay. So you do read?
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MR. ELLIOTT: Yes, maam.

THE COURT: Did you read this petitidto enter plea of gjlty] yourself
or did[trial counsel]read it to you or did you kindf oead it together?

MR. ELLIOTT: We read it together.

THE COURT: Okay. Did you have questioms you went over this
petition?

MR. ELLIOTT: We-- we got

THE COURT: | just want to make sure albur questions have been
answered to yowsatisfaction.

MR. ELLIOTT: Yes, maam.

THE COURT: Okay. Is there anythirygpu need to ask me?
MR. ELLIOTT: No, maam.

THE COURT: Okay. Are you taking any medication today?
MR. ELLIOTT: No, maam.

THE COURT: Are you having any difficultynderstanding what youe
doing?

MR. ELLIOTT: No, maam.

THE COURT: Do you understand, Mr. Elliottpu do not have to plead
guilty?

MR. ELLIOTT: Yes, maam.

THE COURT: You have a right to go toal. We were set to go to trial
this morning. You can do that if you want to, but you are giving that right up as
part of this plea. Do you understand that?

MR. ELLIOTT: Yes, maam.

THE COURT: Is anybody forcing you to dihis or promising you

anything other than what we’ve talked about?
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MR. ELLIOTT: No, maam.

THE COURT: Have you beesatisfied with the worlktrial counsel]has
done on your case?

MR. ELLIOTT: Yes, maam.

THE COURT: Now, has he done everythitigat youve wanted him to

do?

MR. ELLIOTT: Yes, maam.

THE COURT: Can you think of anything ya@sked him to do that he has
not done?

MR. ELLIOTT: No, maam.
(ECF No. 142 at Page ID## 890.) At the end of the plea hearing, the trial court accepted the
petitioner’s guilty plea and set the matter for a sentencing heatthgt Page 1D#996.)

At the postconviction heang, the petitioner testified thae understood he was charged
with first-degree murder which, if convicted, would have resuitean automatic life sentence
that the only plea offer he received was on the day of &malthat his trial counsel came the
holding cell where the petitioner was awaiting trial and explained thessgalesl offer which
would allow the petitioner to plead guilty to secatebree murder. (ECF No. 14 at Page
ID## 35657.) The petitioner testified that counsel suggestatlif the petitioner accepted the
plea offer, the petitioner would get the minimum sentence and would serve his sent@dge
and that if the petitioner did not accept the plea offer and went to trial, themestitvould
possiby serve 51 years.ld. at Page ID# 357.) Theetitioner testified thatvhen the trial court
explained thahe would serve whatever sentence the court determined at, 1% sked for
time to speak with [trial counsel] to see what his take was on itd: af¢ 359.) Afterthe

petitioner and counsel discussed the plea offer, the plea proceedings continued. tibnerpeti
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testified that he took the plea offer because he felt he had no tlec@meséf he did nat take the
pleaandwent to trial he would possibly serve 5laye (d. atPage ID# 360.) But the petitioner
testified thatif he knew he could have stopped the proceeding at that time, he would not have
accepted the pleand, instead, would have gone to tridid.)( The petitionetestifiedthathe felt
coercednto accepting the plea becautée did not, and he went to trial and lost, he would be
facing a sentence of at least 51 yeafigl.) The petitioner testified that trial counsel told him
that if he accepted the plea, he would be eligible for parokaght years. I¢. at Page ID# 361.)
Finally the petitioner testified that he felt like the plea deal was “sprung on” hine dedbt
second and that he did not have ample time to considéditat Page ID# 363.)

On crossexamination, the petitieer admitted that the only plea offer he ever received
was on the morning of trial, that he learned at the plea hearing that he would serve 100% and not
30% as his trial counsel had advised Harlier that morningthat he and his trial counsel left
the ourtroom and discussed the situation,amldenthe petitionerreturned to the courtroom, he
pleaded guilty. I¢. at Page ID#870. 373-74.)

Trial counsel testified at the pesbnviction hearing that the state did not make any plea
offers prior to the dér made on the morning of trial, that he had mistgkésid the petitioner
that he would serve time at 30%, that counsel made clear to the petitioner thabkerhadong
about thepetitioner’s release eligibilitythat he and the petitioner discussed what to do under
these changed circumstances and that the trial court had cleared up any confasingé¢he
petitioner’s release eligibilityn open court. I. at Page ID# 398®3.) Trial counsel testified
that he was prepared to go to trial if the petitioner did not accept the plea(bdffeat Page ID#
393.) Trial counsel admitted that the petitioner did not have “a whole lot of time” to cotisaler

state’s offer but that they did discussaihd counsel believed that the petitioner understbed
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situation (Id. at Page ID#96.) Trial counsel explained that the petitioner did not have a lot of
time to consider the state’s offer because the offer was presented the mormiagy ofid.)
Finally, trial counsel testifiedhat, while he did not remember how long he and the petitioner
discussedvhether the petitioner should accept the state’s plea offer even with the 1008é relea
eligibility, he did not feel there was any pressuretloemto hurry. (ECF No. 145 at Page
ID## 396, 400.) Ratr, he stated “I had all the time that | wantedd. &t Page ID# 400.)

The TCCA found that trial counsel was not ineffective for advising the petitionezdd pl
guilty. Elliott I1, 2016 WL 4039586, at * 5.

In the context of a guilty pleahe secondelement of theStrickland test is slightly
modified. In such a case, the petitionerust demonstrate there is a “reasonable probability that,
but for counsék errors, he would not have pleadjuilty and would have insisted on going to
trial.” Hill v. Lockhart, 474 U.S. 52, 59 (1985)As in other contexts, in a guilty plea context,
“[a] reasonable probability is a probability sufficient to undermine confidence in the outcome
Srickland, 466 U.S. at 694).A reviewing court owes signdant deference to a state cosirt’
prejudice determination due to “the uncertainty inherent in plea negotiatMoerg, 562 U.S.
atl17.

In the Sixth Circuit, a petitionezannotestablish prejudicemerely by telling [the court]
now that [he] would have gone to trial then if [he] had gotten different ad\Rdéa’v. United
Sates, 668 F.3d 368, 373 (6th Cir. 2012JThe test is objective, not subjective; and thus, ‘to
obtain relief on this type of claim, a petitioner must convince the court that aodeimsieject
the plea bargain would have been rational under the circumstanks(guoting Padilla v.
Kentucky, 559 U.S. 356, 372 (2010)Jurther, a claim of ineffective assistance of counsel based

on allegedly misleading information from counsel regarding ttres®f a plea agreement never
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constitutes an “extraordinary circumstance” warranting relief when the trigl ltas conducted
a proper, clear, and thorough plea collog&gmos v. Rogers, 170 F.3d 560, 565 (6th Cir. 1999).

Nature and Consequences of Pa

The petitioner does not specify exactly what he did not understand about hiplpalty
However, even if he had identified specific igs)eegarding his plea, as noted abotiee
petitioner’s representationst the guilty pleahearing“constitute aformidable barrier in any
subsequent collateral proceedingecause “[s]olemn declarations in open court carry a strong
presumption of verity.Blackledge, 431 U.Sat 74.

At the plea colloquy, the petitioner conceded:tfilBtheread thepetition toenter a guilty
plea with counsel(2) counsel answered all his question regarding the petit®)me understood
what he was doing and that he did not have to plead g(#tyre had no questions for the trial
court; (5)hewas not being forced to plead guilty and was not promised anything other than what
was agreed to in the petition to plead guilty; [{6was satisfied with his counsel, who had done
everything that the petitioner asked him to do and did not faibtanything requested by the
petitiorer; (7) he wanted to plead guilty and was doing so freely and voluntarily; (8) he heard the
district attorney’s recitation of the factual predicate for his plea and he adthitelde shot the
victim; and @) he understood that he was pleading guiltydcosddegree murdeand the trial
court would conduct a sentencing hearing to determine the appropriate sentbicéhwitange
of 15 to 25 years, which the petitioner would be required to serve at 100%. (ECF-Rat 14
Page ID#85-88.)

The trial cart conducted a thorough plea collogusnsuring that the petitioner
understood the nature and consequences of his plea. The petitioner has failed toyoffer an

evidence to demonstrate that trial counsel was ineffective for failing toeetigirhe had #ull

25



understanding of the nature and consequence of pleading gliileypetitioner is not entitled to
relief on this claim.

Pressuring the Petitioner to Make a “Split Second” Decision to Plead Guiltand

Failing to Give the Petitioner Adequate Time to Casider his Options

Although the petitioner does not specify, these two claims appear to relaeeamount
of time that he had to consider the state’s plea offer. At thecpasiction hearing both the
petitioner and his trial counststifiedthat tre statepresented only one plea offer, which was
presentean the morning of trial. (ECF No. 145 at Page ID## 3567, 370, 37374, 393, 396.)
Both also testified that the petitioner and trial counsel went over the pledacaféther (Id. at
Page ID#396.) Trial counsel explained thalthough the petitioner did not have “a whole lot of
time” to consider the plea, the reason for that was the late presentation ofethanaffnot
anything that counsel or the petitioner could contrdtl.; see also id. at Page ID# 400.)The
petitioner conceded that he did not have any unanswered qsestanding the plea offer and
that he decided to plead guilty because the alternative was to go to trial, passtbhnt be
sentenced to an automatic life sewe which his counsel explained, would require the
petitioner to serve at least 51 yea($d. at Page ID# 360.)Additionally, trial counsel testified
that he was prepared to go to trial if the petitioner did not accept the fdeat Fage ID# 393.)

The testimonyat the postonviction hearing makes clear that the timing pressure, to the
extent it existed, was the result of the plea offer being presented the morniiady ahtt not as
the result of anything trial counsel did or did not daial counsel had no power to control the
timing of an offer. As petitioner was made aware, if he did not already knowatkehsd no
obligation to offer any plea deal at all and was solely in control of whetldewhan an offer

would be made.(See ECF No.14-15 at Page ID# 371 (the state’s attorney explaining that the
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state was not obligated to make an offer, his trial counsel cannot make the state grasfer

and his trial counsel could not control the terms of the off€éhg petitioner fails to offr any
evidence to suggeshat trial counsel pressured him into pléagl guilty or failed to allow the
petitioner adequate time to consider the plea offdoreover, although the petitioner stated at
the postconviction hearing that if he were to do it over again, he would not have pleaded guilty.
(ECF No. 1415 at Page ID# 360.Yhis bald statement without more is insufficient to persuade
the court that deciding to reject the plea offer “would have been rational under the
circumstances.Pilla, 668 F.3d at 373.

Misleading the Petitionerlnto Thinking that He Would Receive a 15year Sentence
and Would be Eligible for Parole After Serving 8 years

The record makes clear thathen the petitioneznteredhe courtroom for the plea
hearing he was noaware that he would serve his sentence at 1q@8&F No. 1415 at Page
ID## 357-58, 383-84.) However, the petitioner conceded at the post-conviction heariby that,
thetime heand trial counsel returned to the courtroom, after leaving to discuss witiethe
petitioner should still pleaded guilty despite the 100% release eligibility,atadrdy by the
time he accepted the plea in open court, the petitioner was aware that his seataddzw
served at 100%.1d. at 383-84.) Moreover yhthe time heleaded guiltythe petitioner was
well aware that he would be sentenced within the range of 15 to 25 years, that toeitria
would select the appropriate sentence after a hearing and that he would be recpared t
whatever sentence the trial cbselected at 100%. (ECF No. 14-2 at Page ID ## 81-90.) The
petitioner fails to offer any evidence to contradict these facts

Based on the foregoing, the petitioner is not entitled to relief on any of thectneffe

assistance claims he raises thatralated to his guilty plea.
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VI CONCLUSION

For the foregoing reasons, the habeas corpus petitibrbe deniedand this matter
dismissed with prejudice

The court must issue or deny a certificate of appealability (“COA”) whertet®a final
orde adverse to a 8§ 2254 petitioner. Rule 11, Rules Gov'g 8§ 2254 Cases. The petitioner may
not take an appeal unless a district court judge issues a COA. 28 U.S.C. § 2253(c)(1); Fed. R.
App. P. 22(b)(1). A COA may issue only if the petitioner “has made a substantiahghaithe
denial of a constitutional riglit.28 U.S.C. § 2253(c)(2). A “substantial showing” is made when
the petitioner demonstrates tHateasonable jurist could debate whether (or, for that matter,
agree thatthe petition should hav been resolvedn a differem mater or that the issues
presented were “adequate to deserve encouragement to proceed fuhBer-El v. Cockrell,
537 U.S. 322, 336 (2003) (quotiBtack v. McDaniel, 529 U.S. 473, 484 (2000).)

In this case, the isss raised in the petition do not merit furtheriegn Thus, the @urt
will deny a COA. The petitioner may, however, seek a COA directly from thé Sixtuit
Court of Appeals. Rule 11(a), Rules Gov'g § 2254 Cases.

An appropriate order is filed herewith.

ENTER this 24 day of November 2017.

Vi

ALETA A. TRAUGER
UNITED STATES DISTRICT JUDGE
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