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INTHE UNITED STATESDISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

MARIETTA MCCLENDON, on behalf of

herself and all otherssimilarly situated,

NO. 3:17-cv-00404
Plaintiff,

)
)
)
)
) JUDGE CAMPBELL
V. )
) MAGISTRATE JUDGE BROWN
NORTH CAROLINA MUTUAL LIFE )
INSURANCE COMPANY, )
)
Defendant. )

MEMORANDUM

Pending before th€ourt are threemotionsby Defendantseeking dismissal of the
claims in PlaintiffsSecondAmended Complainand PlaintiffsMotion for Partial Summary
Judgment Prior to Plaintiff filing the Second Amended Complaint, Defendant moved for
summary judgment on Plaintiff's claims of breach of contnaotation of theNorth Carolina
Unfair and Deceptive Trade Practices AMICUDTPA”), and unjust emchment.(Doc. No.

79.)* Plaintiff's Second Amended Complaint (Doc. No. 108) added a claim for violation of the
Alabama Deceptive Trade Practices Act (“ADTPA”). Defendant moved to dishassetv
ADPTA claim and the NCUDTPA claim. (Doc. No. 124.) Defendant then filed a Suppldmenta
Motion for Summary Judgment (Doc. No. 130plaintiff filed her own Motion for Partial
Summary Judgment seeking summary judgment on her claims for breach of contract and

violations of the ADTPA. (Doc. No. 144.)

! Defendant filed a Motion to Clarify that the choice of law orders effectidisijmissed the NCDTPA
claims with prejudice (Doc. No. 69). The subsequently filed Motion for Summegm&nt (Doc. No.
79) and Motion to Dismiss (Doc. No. 124) assert the same argument.
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For the reasws stated below, Defendatmotions for summary judgment are
GRANTED in partand DENIED in part, Defendant’'s motion to dismiss the ADPTA and
NCUDTPA claims is GRANTED, and Plaintiff's motion for partial summary judgment is
GRANTED in part and DENIED in pa

l. BACKGROUND

In 1984, Plaintiff's mother purchased a $10,000 whole life insurance pdtam
Protective Industrial Insurance Company of Alabaftee “Policy”) to insure the life of
Plaintiff's brother. Am. Compl. at § 36, Doc. No. 108.) The monthly premium for the policy
was $17.06, which consisted of $15.46 for the preferred whole life premium that was to be paid
for the duration of the poli¢y$0.50 per month for a waiver of premium rider benefid $1.10
per month for an accidental death benefit rider. (Doc. Nd..BZ he policy riders had 2year
terms.

In 1995, Plaintiff's mother took out a loan against the policy in the amount of $1,533.90
at an interest rate of 5% (“Policy Loan”)ArG. Compl., Doc. No. 108 at § 39; Policy aro
Disc. Stmt., Doc. No. 1329.) The parties dispute the amount and frequenpgyhents made
toward the loan. Defendant claims only two payments were rfsitig0 in 2004 and $400 in
2006. (Doc. No. 1626.) Plaintiff claims additional payments wenade and that the policy
loan was entirelpaid off. (McClendon Dep., Doc. No. 169-3 at 185-86.)

In 2009, Defendant acquired tHeolicy following the insolvency of the issuing
company? (Am. Compl. 1720, Doc. No. 108.Defendant continued to chargeemiums for

the policy riders after the rider term expired in 2011. From June 2011 to March 2016, Defendant

2The details regarding Defendant’s acquisition of the policy are learg to the pending motions.
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charged an additional $1.60 per month for policy riders covering Waiver of Premium and
Accidental Death. (AmCompl., Doc. No. 108 at § 38.) Paym=related to the policy riders
during that period totaled $92.80d.{

On March 16, 2016, Plaintiff's brother passed away. (Doc. No-2139 Atthe time
of his death Plaintiff was the sole beneficiary on thi& insurancepolicy. (Doc. No. 822.)
Following the death of her brother, Plaintiff assigned the proceeds of the RoRgberts
Funeral Services. (Assignment of Proceeds and Power of Attorney, Doc. 189. 8the
assignment of proceeds stated: “I hereby assign, set over and transtes&idtiROBERTS
FUNERAL SERVICES, the sum of ten thousand dollars ($10,000) of the proceeds and or
refund of premiums of the policy(ies) ... which is or may be due me from the said Congpany a
beneficiary of the said policy(ies).fd.) The documentincluded a power of attorney appointing
Roberts Funeral Services attorney in fact to endorse her name on the che@ntiegrése
assigned proceedsd()

Defendant calculated that the benefit due on the policy w&96.46, representing the
value of the Policy, minus the principal a6 interest and senthat amounto the funeral
home on May 4, 2016Am. Compl., Doc. No. 108 at 1 41; Doc. No-B3 Defendant corrected
the interest calculation when it received loan documents specifying the coteesstamount
was 5% and issued a check to Plaintiff in the amount of $299.36, representing the 1%ceiffere
in interest(Am. Compl., Doc. No. 108 at { 42Blaintiff was not satisfied with the explanation
of the calculation and did not cash the chelk) (

Alleging that similar problems affected thousands of policy holders, Plaiidf d
classactioncomplaintagainst Defendardn behalf of herself and all others similarly situated.

Plaintiffs Second Amended Complaaitegesbreach of contract, unjusnrichment, violation



of the Alabama Deceptive Trade Practices Act, Ala. G&1&9-1et seq andviolation ofthe
North Carolina Unfair or Deceptive Trade Practices Act, N.C. Gen&T4-1.1et sec?

1. STANDARD OF REVIEW

A. Motion to Dismiss

Federal R of Civil Procedure 12(b)(6) permits dismissal of a complaint for failure to
state a claim upon which relief can be granted. For purposes of a motion to disooisg, a
must take all the factual allegations in the complaint as &slecroft v. Iqbgl 556 U.S. 662
(2009). To survive a motion to dismiss, a complaint must contain sufficient factgtelies,
accepted as true, to state a claim for relief that is plausible on itddaéeclaim has facial
plausibility when the plaintiff pleads facts tlalow the court to draw the reasonable inference
that the defendant is liable for the misconduct alletged.In reviewing a motion to dismiss,
the Court construes the complaint in the light most favorable to the plaintiff, tadtep
allegations as tre, and draws all reasonable inferences in favor of the plaibiifectv, Inc. v.
Treesh 487 F.3d 471, 476 (6th Cir. 2007).

In considering a Rule 12(b)(6) motion, the Court may consider the Complaint and any
exhibits attached thereto, public recorittsns appearing in the record of the case and exhibits
attached to Defendant’s motion to dismiss so long as they are referred to in thiaiGoamd
are central to the claim$assett v. National Collegiate Athletic As28 F.3d 426, 430 (6th

Cir. 20GB).

3 Following the ruling that Alabama law applies to the claims in this daséJagistrate Judge granted
leave to amend the complaint to add the claim of violatiom@fdlabama Deceptive Trade Practices
Act. Plaintiff was not permitted to add claims for negligence per se, rdemla injunctive, and
equitable relief, fraud, or punitive damages. (Sept. 18, 2018, Order, Doc. No. 107.)
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B. Summary Judgment

Summary judgmeris appropriate “if the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter of lawR. E@d.

P. 56(a). The party bringing the summary judgment motion has the initial burden wiiigfor
the Court of the basis for its motion and identifying portions of the record that denmmtistrat
absence of a genuine dispute over material fa&tslgers v. Bank844 F.3d 587, 595 (6th Cir.
2003). The moving party may satisfy this burden by presenting affirmativeneeidbat
negates an element of the Amioving party’s claim or by demonstrating an absence of evidence
to support the nonmoving partyétaims 1d.

In evaluating a motion for summary judgment, the court views the facts in the light most
favorable for the nonmoving party and draws all reasonable inferences in favor of the
nonmoving party.Bible Believers v. Wayne Cty., MicB05 F.3d 228, 242 (61Gir. 2015);
Wexler v. White’s Fine Furniture, InB17 F.3d 564, 570 (6th Cir. 2003). The Court does not
weigh the evidence, judge the credibility of witnesses, or determine the trtith matter.
Anderson v. Liberty Lobby, Inc477 U.S. 242, 249 (1986). Rather, the Court determines
whether sufficient evidence has been presented to make the issue of material jaet pupro
guestion.ld. The mere scintilla of evidence in support of the nonmoving party’s position is
insufficient to survive summary judgment; instead, there must be evidence of whjanythe
could reasonably find for the nonmoving parBodgers344 F.3d at 595.

1. ANALYSIS

A. Deceptive and Unfair Trade Practices

In the Second Amended Complaint, Defendant alleges claims of deceptivafaird

trade practices under tiNCUDTPA and the ADTPA



In a diversity action, state law governs the parties’ claims. (Order on Chdiegvpf
Doc. No. 46 (citingerie R.R. Co. v. Tompkin804 U.S. 64 (1938).) “Choieaf-law analysis
in a diversity action is governed by the law of the state where the federasit®d In re Air
Crash Disaster86 F.3d 498, 54@1 (6th Cir. 1996)djting Klaxton Co. v. Stentor Elec. Mfg.
Co., 313 U.S. 487, 496 (1941)). Tennesseboiceof-law ruleswill determinewhich state’s
unfair trade practices law applies to the claims in this.t&ee Premium Freight Mgmt., LLC
v. PM Engineered Sols., In®06 F.3d 403 (6th Cir. 2018) (applying Ohio choice of law rules
to decide between Connecticut or Massachusettspeotsbiting unfair trade practices).

The Magistrate Judge determined that that law of Alabama governs thectoatrissue
in this case. However, the determination that Alabama law governs the contdispudds
does not foreclose the possibilityatiPlaintiff’'s unfair trade practices clajmhich presents a
mix of contracts and tortss governed by North Carolina lawSee e.g., AutoZone, Inc. v.
Glidden Co, No. 082851, 2011 WL 13229625 (W.D. Tenn. 2011) (gp@ Tennessee’s
choice of law provsionsand concluding the laws of different states apply to the contract and
tort claims).

Tennessee has adopted thmost significant relationshiptest of the Restatement
(Second) Conflict of Laws to choigd-law questions for tort claimsOrlowski v.Bates 146

F.Supp.3d 908, 921 (W.D. Tenn. 20183 also, AutoZon2011 WL 13229625 at *3 (citing

4 Plaintiff's assertion that the NCDTPA applies extraterritorially isrdevant to the Court’s choice of

law determination. Plaintiff citetHometown Pub. LLC v. Kidsville NewsA, .Indo. 5:14cv-00076-

FL, 2014 WL 7499450 (E.D.N.C. 2014) aHardee’s Food Systems, Inc. v. Beardmdie. 5:96c¢v-
508BR(2), 1997 WL 33825259 (M.D.N.C. 1997), in which North Carolina courts, not applying a choice
of law analysis, determined that the North Carolina statute allowed ti@texxitorial application in
certain cases. The reach of the North Carolina statute is not the questiomteergiestion is which
state’s deceptive trade practices law applies to the claims in this case.
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Hataway v. McKinley830 S.W.2d 53, 59 (Tenn. 1992)). The most significant relationship is
determined by examining: (1) the place of the alleged injujyth@ place where the injurious
conduct occurred; (3) the domicile and/or place of business of the parties involved; thied (4)
place where the relationship of the parties is cente&ennon v. Dean Witter Reynolds, Inc.

83 F.3d 132, 136 (6th Cir. 18R These factors are to be evaluated according to their relative
importance to the issue presented. Restatement (Second) Conflict of Laws § 145.

The Court finds that Alabama bears the most significant relationship to the wadair tr
practices claimsni this case. While the named parties are located in North Carolina and
Tennessee, the vast majority of the Assumed Policies were signed, issuediaeredei
Alabama to Alabama residents, therefore, the alleged injury is primarigrsoms in Alabama
(Compl., Doc. No. 108 at 1 17, 21 (95% of the over 52,000 Assumed Policies were issued to
Alabama residents).)Regarding this specific claim, the insured was located in Alabama and
the payments toward policy premiurasd loansvere made in Alabamawhile some of the
alleged injurious conduehay haveoccurred in North Carolina by virture of tiefendant’s
headquarters beirigcated thergthe relationship between the parties, which is grounded in the
insurance contract, is centered in Alabama.

Alabama’s interest is specific to the regulation of insurance activities andatentra
Alabama. Performance under the contract at issue is governed by the Alahaanace€ode,
including its provisions for unfair trade practiceéSeeAla. Code § 2712-1. Moreover, while
North Carolina unquestionably has an interest in assuring that its businesses do noinengage
unfair trade practices, the state with the “strongest interest” in regulatiaig wiafle practices

is the state where the harm occurré&e Premium Freight Mgmt906 F.3d at 408 (“the state



with the ‘strongest interest’ in regulating unfair trade practices, whethdityiagdimposed or
foreclosed, is the state where the harm occurred.”)

The Court gives significant weight to the fourth factor and notes that thegarti
relationship is centered in Alabama. The circumstances of this case indicatalizan&bears
the most significant relationship to the parties and events that brought about theradéair
practices claim in this &ion. Therefore, the Court will appthie Alabamaunfair trade practices
law.

Alabama Deceptive Trade Practices Act

Having determined that Alabama law governs the deceptive trade practicestictai
Court turns to Plaintiff’'s claims under the ADTPA .eflendant argues that Plaintiff's AIPA
claim fails to state a claim and should be dismissed pursuant to Rule 12(b)(6) of the Federal
Rules of Civil Procedure. (Def. Motion to Dismiss, Doc. No. 124.) Plaintiff ardwssnbt
only should the claim survivdyut the Court should grant partial summary judgment on the
ADTPA claim because the facts establishing an ADTPA violation are unédépyPl. Mot
for Partial SummJ., Doc. No. 130.)

The Court first conside@efendant’'sargument that the allegations fail to state a claim
for each offour independent reassn(1) the ADTPA exempigersons and activitiesibject to
the provisions of the Alabama Insurance Code (Ala. Code-%2y7 (2) Plaintiff is not a
consumer within theneaning of the ADTPA,; (3lpans are not goods or services covered by
the ADTPA and (4) the ADTPA does not allow for class actions.

The ADTPA allows consumers to pursue a private cause of action againstrsmy pe
who undertakes deceptive trade practietgted to “goods or services for personal, family, or

household use.'SeeAla. Code 88 819-3(2) and 819-10. The ADTPA excludes from liability



“[a]ny person or activity which is subject to the provisions of the Alabama Imseir@ode,
Title 27, as amaded[.]” Ala. Code § 8-1943).

Plaintiff does not contest that Defendant is an insurance provider subject to the
provisions of the Alabama Insurance Code. Plaintiff argues, however, that Defendant
provision of loans on the life insurance policy aré excluded from the ADTPA because the
provision of loans does not “constitute the business of insurance.”

The Court disagrees. Whether or not the provision of life insurance loans constitutes
the “business of insurancelid Alabama Insurance Codentains specific regulations related
to life insurance loans, such as the one at issue in this Sas#f\la. Code § 2715-8. Life
insurance loans are, therefoas, “activity which is subject to the provisions of the Alabama
Insurance Codegxempt fromhe ADTPA? There is no ambiguity in the statute requiring the
Court to consider whether the provision of loans constitutes the “business of insurance.”

Moreover, even absent the exclusion for activities regulated by the Insuradee C
loans are nogoodsor servica under the ADTR. SeeDeerman v. Fed. Home Loan Mortgage
Corp., 955 F. Supp. 1393, 1399 (N.D. Ala. 1997) (“No court has held that a loan is a good or
service under this statute and this court will not be the first to do so. This coutesoginion,
therefore, that a mortgage loan is not a good or service under the Alabama D &Ad1so
Meadows v. HSBC Mort. Cor®2011 WL 13134199 at *6 (N.D. Ala. 201Thomason v. One

West Bank, FSE2017 WL 4341863 (M.D. Ala. 2017).

5 The case law cited by Plaintiff in support of the argument that loanséafthe business of insurance”

is not applicable here. These cases address whiethiederal McCarroferguson Act, which reserves
to the states the regulation of insurance;gmpts federal regulations that would otherwise have the
effect of regulating the insurance industry. That is not the cireunosthere, where the Court must
interpret two state laws.



Having deternmed Plaintiff's claim under the ADTPA act is foreclosed by the
exception for persons and activities subject to the provisions of the Alabama IndDoatece
the Court does not consider Defendant’s additional argunnelated to Plaintiffs ADTPA
claim.

B. Unjust Enrichment

Defendant argues the existence of a valid contoaetloses Plaintiff’'s claim for unjust
enrichment. Plaintiff responds that she can plead unjust enrichment in the akendtthat
her claim for unjust enrichment should only be dismissed if she prevails on the clamaon
of contract.

Unjust enrichment is an equitable remegplicable only where there is no adequate
remedy at law.Univalor Trust, SA v. Columbia Petroleum, LL&15 F.R.D. 374, 382 (S.D.
Ala. 2016). Unjust enrichment may be pleaded in the alternative only where the vdlality o
contractis challengedbut not wherea plaintiff alleges breach of an enforceable contract.
Blackmon v. Renasant Baril32 So. 3d 224, 228 n. 4 (Ala. 201 Blaintiff agrees'pleadng
in the alternative is meant to allow for a plaintiff's case to proceed in the faceeartainty as
to the existence of a contramt, perhaps whether the particular issue at hand falls within the
ambit of a contract that otherwise exists betweenptnties.” (Doc. No. 91 at 10 (citing
Donnelly v. Circuit City Stores, Inc2007 WL 896337 at *3 (M.D. Fla. 2007)).

Plaintiff has brought a claim for breach of contract aedher pary contess the
existence or validity of the insuranpelicy or loanagreement SeePlaintiff's Br., Doc. No.
140 (“[T]here is no dispute here that the Assumed Policies are valid contractsgbinei
parties.”). Accordingly, Plaintiff cannot also brirggclaim forunjust enrichment. Her dispute

sounds in contract.
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C. Breach of Contract
1. Assignment

Defendant argues that Plaifis assignment of the proceeds of the Policy to the funeral
home extinguished all of her substantive rights in the PolicyPdaudtiff no longer possesses
an enforceable interest in the Policy.

The Court disagrees. The Assignment of Proceeds was just that — an assgfriheent
proceedsof the policy. The assignment states: “I hereby assign, set over and transfer to the
said ROBERTS FUNERAL SERVICES the sum of ten thousand dollars of the proceeds and or
refund of premiums of the policy[.] SeeDoc. No. 82-3.) Nothing in the assignment purports
to assignthe Policy itself orall rights under the Policy. Moreover, even with regard to the
proceeds, Plaintiff, who assigned the proceeds of the policy to pay for her bréiheral,
retains an interest in ensuring that the proceeds are properly caléulated.

2. Breach

To prove a claim for breach of contract under Alabama law, Plaintiff must fwave
elements: “(1) the existence of a valid contrbatding the parties; (2) the plaintiff's
performance under the contract; (3) the defendant’s nonperformance; and (4) daiHages.”
Law, LLC v. LexisNexjd96 So. 3d 1219, 1224 (Ala. Civ. App. 2015) (quoagpmark Bank
V. RGR, LLC80 So0.3d 1258, 1267 (Ala. 2011)). The parties do not dispute the validity of the
Policy or loan agreement. Plaintiff alleges Defendant breached thg Bgli¢1l) charghg

premiums for riders past theerm (2) applying an incorrect interest amount to loans taken

6 Defendant does not dispute that prior to Plaintiff assigning theepdscof the Policy to the Funeral
Home, she was a thigharty beneficiary of the Policy, and, upon the death of the insured under the
Policy (Plaintiff’'s broher), she had a vested right and interest in the Policy. HDgfDoc. No. 80 at

9)

11



againstthe policy; and (3) failing tgroperly credit paymentso the loanbalance Plaintiff
moved for summary judgment on the breach of contract claim.

Defendant does not dispute that it appiedncorrecinterest rate to the loan amount
In fact, Defendat attempted to refund the overchargeseynding Plaintiff a check for $299.36.
(Doc. No. 108 at 1 42.) Plaintiff did not cash the chdck) (

Defendant argues that the si@ar statute of limitationapplicable to contract claims
bars recovery for breach prior to March 2011 and that inaccuracies in the polioatmpli
raise a question of fact regarding whether Defendant was obligated to pay thiepalicin
addition,Defendant denies that it breached the rider agreements by contiadaitigf or the
policy riders and denies that it failed to credit loan payments to the loan balance.

a. Inaccuraciesin thepolicy application

Defendant argues that it may not have been obligated to pay on the Polibeeatake
of inaccuracies in an insurance Apgtion. This argument, which attempts to raise fact issues
for a jury and implies that Plaintiff suffered no damages, is contrary to Alainaorance law.
Under Alabama law, life insurance policies are incontestable after a maxamuwo years,
evenif the application contains material misstatements. Ala. Code 824

b. Statuteof Limitations

Defendant raise astatute of limitationglefensein response to Plaintiff's motion for
summary judgment for breach of contract. Accordingly, even if the Cous tfiatl some or
all of Plaintiff’'s breach of contract claim is barred by the statute of limitationse$it is only
that Plaintiff's moton for summary judgment will be denied for the part of her claim that is
time-barred. Had Defendant raised a successful statute of limitations argunoset of its

motions,anytime-barred portion of the claim could be dismissed.
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Defendant argues thallegations of breach occurring prior to March 1, 201 1tiare-
barred. The statute of limitations for contract claims is six years. Ala. £6@e34(9). The
statute of limitations begins to run from the time the breach occurs, even if daarages
sustained at a later dat®lcCall ex rel. McCall v. Household Fin. Cord22 So. 3d 832, 836
(Ala. Ct. App. 2013).“The cause of action ‘accrues’ as soon as the party in whose favor it
arises is entitled to maintain an actiorPayton v. Monsanto C0801 So.2d 829, 835 (Ala.
2001) (quotingGarrett v. Raytheon Cp368 So.2d 516, 5189 (Ala. 1979)). It is of no
consequence that Plaintiff herself may have hegware of the facts giving rise to the claim;
the discovery rule in Alabama is applicabldyoto fraud actions.Henson v. Celtic Life Inc.
Co, 621 So0.2d 1268 (Ala. 1993).

Plaintiff has alleged three different growidr breaclesof contract With regard tdahe
application of an incorrect interest ragebreach, if anypccurredat the timethe interest was
calculatecand applied to the accourit appears from the loan transaction history submitted by
Defendant (Doc. No. 1696) that loan interest was calculated annually on Juné 4o, the
claimrelatedto interest accrudbefore2011is barred by the statute of limitatioAsThe statute
of limitations does not bar claims related to the continued billing and payment owlehe ri
agreements. The Z#ar term on the rider agreements ended in June aadi1Plaintiff only
contess paymeits made after that date, which is within thegar term.Plaintiff’s claim that
payments made on the loan were not applied to the loan balance survivesyter statute of

limitations only to the exterihe payments were made after March 2011.

"The Court notes that the amount of interest excluded is less than $75.
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c. Interest Rate Calculation

Defendant does not contest that it breached the contract regarding thetioal@fla
interest on the loan, but successfully argues that the statute of limitationsaamhaintiff’s
claim with regard to interest calculations prior2011. Accordingly, summary judgment on
this part of the breach of contract claim is grante@laintiff's favor with regard to interest
calculations made within the spear statute of limitations.

d. Policy Riders

The Policy includedwo riderswith 27-year terms: a waiver of premium benefit ($0.50
per month) and an accidental death benefit ($1.10 per mdrtaintiff argues that Defendant
breached the Rider agreement when it continued to charge premiutmsridersbeyond the
27-yearterm, which ended in June 2011. Defendant was paid a total of $92.80 for these riders
between June@®.1 and Mr. McDaniel’s death in 2016.

Defendant arguethe continuedilling and paymentswas not a breach of contract.
Instead, Defendant maintains, continued performance under the original terms oé &meeany
constituted anutualextersion of theerms of the rider agreemeniteeyond the original 27 years.
Defendant contends that when it accegiagment for the riderst incurred the obligation to
pay shouldhe precipitating events come to paBaintiff claims that charging rider premiums
beyond the 2-ear termwas not anutualextension, but &secret, unilateral, impermissible
contract change.” (Doc. No. 182 at pp. 4-5.)

In Alabama, parties who have entered into a contract who continue thesctresp
performances under the terms of the contract beyond the expiration date of the,cargrac
deemed to have mutually agreed to a new implied contract encompassing thersasne t

Gafnea v. Pasquale Food Co., Ind54 So.2d 1366, 1369 (Ala. 1984).
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The Court finds that the continuing payment and acceptance of payment of premiums
for the riders extended the benefits under those riders beyond the origyedr2@érm.If the
insured had in fact suffered a qualifying event, e.g. accidental death, his lzepefmild have
been entitled to payment pursuant to the policy rider. That Defendant continued to bill and
accept payments for the policy riders does not constituteaatbod contract.

Accordingly, on the issue of payments related to the policy riders, Planiit entitled
to summary judgmentBecause Defendant has not moved for summary judgment on this basis,
the Court’s ruling is limited to denying Plaintiff'sation for summary judgment on breach of
contract related to the policy riders.

e. Application of Loan Paymentsto the Policy

Plaintiff allegespayments were made toward the policy loan that were either not
credited to the account or were improperly applied as premium payments ratheayheents
toward the policy loan.Sheclaimsthat the loan had been paid in full and she was entitled to
the full $10,000 of the policy benefit. S¢eMcClendon Dep., Doc. No. 163 at 18586.)
Defendant claims that properly creditedthe two loan payments it receivaddsubmitteda
spreadsheet of the “loan transaction history” showing loan payments totalinm$38B} and
2005. (Doc. No. 169-26.)

Plaintiff has failed toestablish that there is no dispute of materadt fas to the
application of loan payments. Accordingly, Plaintiff's motion for summary judgrfent
breach of contract regarding the application of loan payments is denied.

V. CONCLUSION

For the reasons stated, Pkif's claim under the North Carolina Unfair or Deceptive

Trade Practices Act is DISMISSED; the claim under the Alabama Deceptive Tadedy
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Act is DISMISSED; and the claim for unjust enrichment is DISMISSED. Pldstifibtion
for summary judgmersds to the breach of contract is GRANTED with regard to the calculation
of interest within the period of the statute of limitations and DENIED with detgathe policy

riders and with regard to the application of loan payments.

Y = (L

WILLIAM L. CAMPBELL, JR
UNITED STATES DISTRICT JUDGE

It is SOORDERED.
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