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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

IN THE MATTER OF J.M., by and )
through his parent, PROMISE MATA,

Plaintiff,

Case No. 3:17%v-00405
Judge Aleta A. Trauger

V.

)
)
)
)
)
)
TENNESSEE DEPARTMENT OF )
EDUCATION, TENNESSEE STATE )
BOARD OF EDUCATION, and )
DICKSON COUNTY SCHOOL )
DISTRICT, )

)

)

Defendants.

MEMORANDUM

Pending before the court is a Motion for Summary Judggbmiket No.64) filed by the
Tennessee Department of EducatioifOE") and Tennessee State Board of EducdtiBoard)
(collectively, “ State Defendantp, to which J.M., by and through his parent, Promise Mata, has
filed a Response (Docket N@8), and theState Defendantsave filed a Reply (Docket N81),
to which J.M. ha filed a Surreply (Docket N@B6). For the reasonstatedherein the State
Defendantsmotion will begranted in part and denied in part.

. BACKGROUND

A. Tennesses Acceptance of IDEA Fundsand Enactment of SEBSA

The Individuals with DisabilitiesEducaion Act (“IDEA”), 20 U.S.C. § 140@t seq,.
“offers federal funds to States in exchange for a commitment: to furifige appropriate public
educatiofi—more concisely known as a FAPHo all children with certain physical or intellectual
disabilities” Fry v. Napoleon Cmty. Sch137 S. Ct. 743, 748 (2017giting 20 U.S.C.88§

140L(3)(A)(i), 1412(a)(1)(A). Tennessee has participatedhe IDEA sincets early yearsSee
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Clevenger v. Oak Ridge Sch. B873 F. Supp. 349, 349 (E.D. Tenn. 1983)plying Acts
predecessadn Tennesseegjevd on other grounds744 F.2d 514 (6th Cir. 1984).

On July 2 2007, TDOE thenCommissionelLana Seiverseceived a letter from Acting
Director Patricial. Guard of the U.S. Department of Educatso®ffice of Special Education
Programs{OSEP), giving Commissioneeiversthe presumably welcomeewsthatthe OSEP
had approved the State of Tennessesguest folDEA funding for the upcomingederalfiscal
year. Letter from Patricia. Guard, Acting DirectoiQSEP, to Lana Seers, Director, TBOE July
2, 2007 (“2007 Award Letter).! Commissioner Seivers and her predecessors had received similar
letters each year for many yea®®e2002 Avard Letter2006 Award Letter. Enclosure A of the
2007 Award Letter inaded a list of thirty' Assurancesto which Tennessee agreed in exchange
for federal funds. 2007 Award Letter, encl. 2007 Assurancé¥ Assurance lunsurprisingly,
wasthata FAPE"is available to all children with disabilities residing in the Shatsveen the ages
of 3 and 21, inclusive, including children with disabilities who have been suspended or ekpelled
2007 Assurances #t2.

As of the date of th2007 Assurances,FFAPEwas definea@sspecial education and related
services that

(A) havebeen provided at public expense, under public supervision and
direction, and without charge;

(B) meet the standards of the State educational agency

(C) include an appropriate preschool, elementary school, or secondary
school education in the State invetl; and

(D) are provided in conformity with the individualized education program
required under section 1414(d) of this title.

! Available at https://www2.ed.gov/fund/data/award/idea/2007paritter-2007b.pdf. The court will
cite all other such award letteand enclosuressing the same foriwill use for the 2007 Award Letter
and enclosures. All letters and enclosures skO@2 are available at
https://www?2.ed.gov/fund/data/award/idea/ptballyears.html#tn.



20 U.S.C8 1401(9) (2007)emphasis added}.was by thenwell settled in the Sixth Circuit that,
pursuant to § 1211 (9)XB), the IDEA “incorporates state law pertaining to educational rights of
[disabled] children,’and, therefore',a school districfthat] complies with federal law. .may still
violate the Act if it fails to satisfy more extensive state protections that may alsoplscé’
Thomas v. Cincinnati Bd. of Edu®18 F.2d 618, 620 (6th Cir. 1998e also Doe ex rel. Doe v.

Bd. of Educ. of Tullahoma City Sci®. F.3d 455, 457 (6th Cir. 1998cknowledgingrule in
Tennessee caseit holding that the particular provision at issue did not impose a more stringent
standard than the IDEA).

Against this backdrop, the Tennessee General Assembly, in May of 2008, enacted the
Spedal Education Isolation and Restraint Modernization and Positive Behavioral Suppgbrts A
(“SEIRMPBSA), 2008 Tenn. Pub. Acts, ch. 106SEIRMPBSA set forth rules for the use of
isolation, restraint, and positive behavioral supports in Tennessee schpalticuar with regard
to special education. Among its stated purposes W#m ensure that every student receiving
special education services is free from the unreasonable, unsafe and uedarsastof isolation
and restraint practicésand “[tjo ensure that teachers of students receiving special education
services are properly trained to protect the student, teacher and others foalpharm, if
isolation or restraint is necessarid. § 2(1), (4).

In 2008, with SEIRMPBSA on the books, Terssee again sought and received federal
funding under the IDEA. Assurance 1 remained the same, and, indeed, it has remaine@ the sa
every year since, with Tennessee assuring OSEP, eachthaait would ensure that every
Tennesseehild from ages 3 to 2would receive a FAPE, as defined by the IDEZ018
Assurances at4l; 2017 Assurance at-1l; 2016 Assurance at-1I; 2015 Assurance at-1I; 2014

Assurance at 1lL; 2013 Assurancat Il-2; 2012 Assurance at-H; 2011 Assurance at-8; 2010



Assurance fall-2; 2009 Assurance at-B; 2008 Assurance at-B. Throughout that time, the
statutorydefinition of“FAPE’ has continued to include the requirement that, to qualify as a FAPE,
a studeris special education and related servivestcomply with both the minimum standards
set forthby federal lawand anysupplementaktate special education standar@8.U.S.C.8
1401(9).

In 2011, SEIRMPBSA was modified and superseded by the Special Education Behavior
Supports Ac(*SEBSA), which retained SEIRMPBSApurposes but replaced several provisions
and added other8011 Tenn. Pub. Acts, ch. 45fdified atTenn. Code Ann. § 490-1301to -
1307.Tennessee has minued to accept federal fundsd assure the federal government that
every qualifying child recees a FAPE. 2018 Assurances at II-1.

B. Dickson County School District’'s Treatment of J.M.

J.M. isa student irthe Dickson County School District@CSD’). It is undisputed that
J.M. has multiple disabilities-including autism, intellectual disability, obsessive compulsive
disorder, anxiety, and attention deficit hyperactivity disere@hich entitle him to a FAPE under
the IDEA (Docket No. 12 1 9.) In 2010, J.M. began attending DGSWhite Bluff Elementary
School as &indergartener. (Docket No. &7 (Promise Mata Deposition) at 79.) By the end of
J.M.’s third grade year, he had begun exhibiting what White Bluff personnel described as
“aggressive behavior towards staff and peegsil “elopement issu€s(ld. ex. 19.) At the time,
teachers identified J.Ms aggressive behaviors as occurriog averagewelve timegerday and
sometimes as many as over eighty times in a single thyHe was referred for a functional
behavioral assessment, and, by fifthadg, he was receiving speech/language therapy,

occupational therapy, and applied behavior analysis therdghy. He continued to exhibit



aggressive behaviors, including screaming, kicking, throwing objects, spitting, @hdinting.
(1d.)

White Bluff madea number of efforts to address J.8behavior including referring him
to a behavior interventionisivho sought to develop coping strategies for hich. gt 13-14, ex.
19.) Although J.M. experienced some improveméns, Mata and the other membearfsJ.M.s
individualized education prograrlEP”) teant agreedlin February 201@hat White Bluff could
not provide the resources, environment, and services necessary femedts.I¢. at 14, ex. 22.)
They decided to transfer him to New Directionsadlemy (NDA"), a schoolwithin the DCSD
characterized as havind laehavior first approach.Il.) The purpose of transferring J.M. to NDA
was to put himn an environment with more behavioral supports, including acoR@ne aide to
work with him throughout the ¢a (Id. at 18790.) Once J.M. was at NDA, his IEP team
formulated a new IEP that took his new environment into account for the remainder iéththe f
grade year and carrying into his sixth grade yedrat 186—87.)

J.M., however, continued texhibit aggressive and disruptive behavibiis teachers
attemptedwhenpossible, to respond to those behaviors wittestmalation techniques, such as
offering him sensory toys or giving him the opportunity for a break from the othidrech
(Docket N.65 at 6 67-3 (Jereny Howell Deposition) at 24.) Sometimes, howeveredealation
was ineffective, or J.M behavior was so dangerous or disrupting it required an immediate,

more decisivaesponse to ensure the safety of all involved. Niza&docunented a number of

2The IDEA's IEP requirement provides the structure through which educators and paentsgether

to chart the course for providing a FAPE. 20 U.S.C. § 1412(8Mxffer ex rel. Schaffer v. Wea5#6

U.S. 49, 53 (2005) (referring to the IEP process asdbetral vehicle fdr collaboration between parents
and schools under the IDEA). Decisions regarding a’&dgecial education and related services are made
by an IEP teamicomprised of the parents, at least one teacher of the childcilspducation teacher, a
representative of the local education departméant, individual who can interpret the instructional
implications of the evaluation resultend any other individuals with special expertigé.L. ex rel. Mrs.

C. v. Knox Cty. Sch315 F.3d 688, 689 (6th Cir. 2003) (quoting 20 U.S.C. 8§ 1414(d)(1)(B)).
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instances during the 204 school year when school personnel used restraint on J.M. in response
to his most dangerous behaviors. (Docket Ne18.J NDA'’s reportson the incidents describe
J.M.’s beingrestrained after slapping, pinching, kicking, biting, and scratching NDA @thfat

4, 6, 8, 10, 12.Theuses of restraint that wedbcumented mostly lasted only a few minutes, and
the reports show that Ms. Mata was informed of the use of the restrainthfief ®r each of the

uses documentedd. at 3, 5, 7, 9, 11.) The Complaint filed in this case does not take issue with
any of these uses of restraint.

However,J.M., through MsMata, alleges that, in addition to the properly documented
usesof restraint, NDA also repeatedly, during the 2aIl6 school year, subjected J.M. to
undocumented isolations in a mantiet violatedboth the substantive and procedural guarantees
of SEBSA The State Defendants concede thrast least one instaneeon February 10, 201+
J.M.’s teacher, Jeremy Howell, placed J.M. in isolation ihiatensive problem solviig* IPS’)
roomthat did not meet the physical requirements for an isolation room under SEBSA. (Docket
No. 67-15 (Karen Willey Deposition) at 68—6%9r example, SEBS£equires that[a]ny space
used as an isolation room shall be . . . unlocked and incapable of being |dak®d,Code Ann.

§ 4910-1305(g)(1)but the IPS room in which Howell placed J.M. was capable of being Ipcked
and, indeed, onef @s doorswas lockedor a period of time while J.M. was inside. (Docket No.
67-15 (Willey Deposition) at 69

Ms. Mata became aware of the February 10, 2017, isolation shortly aftenitemtcShe
complained to the school and sought information about both that isolation and the possibility of
other instances of improper isolation of J.M. (See Docket Ne28&¥ -29.) Although the State
Defendantsarguethat the improper February 10, 2017, isolation was a unique occurrence, Ms.

Mata claims that information revealed to her by DCSD personnel suggestddvthaiad been



improperly isolated numerous times. Specifically, NBAecords indicate numerottme outs”
for J.M. other than the February 10, 2017 isolation, and Ms. Mata has testifiechtihat;, i
conversations with DCSD personnel after she confronted them aboig &&atment, the NDA
personnel indicated that J.M. was placed in an ISP for atdeast of those time outs. (Docket
No. 781 (Promise Mata Deposition) at-&.) According to Ms. Matd\DA revealed to her that
at least some of those time outs involJeld.’s being placed in the smaller of two ISHs area
of which wasfewer than fortysquare feet, in violation of Tenn. Code Ann. 81481305(g(6).
(Id. at 98-104, 108-12.)

The evidence shows that Howell and other D@@Bonneteceived some training related
to SEBSA before the 20347 school year, but it was limited. (Docket No. 7919429, 38-39.)
The State of Tennessetferedadditionaltraining to school districts but apparently did not require
DCSD to take parf(ld. 1 5152, 59.)In August2017, following the discovery of the improper
isolation or isolations of J.M., the TDOE released BAQ” document providing basic guidance
for schools regarding compliance with SEBSHA. (1 40, 55 see TDOE, Frequently Asked
Questions: Restraint and Isolation for Studevith Disabilities®) The document had apparently
been in a draft state for at least eight months. (Docket No. 79 { 55.)

In thennearly two years since Ms. Mata first complained about Nfeatment of J.M.
NDA has taken steps to rdgtand improve its policies regarding the handling of aggressive
students, in particular with regard to the use of isolation. It removed the doorggriSP rooms
and brought in a behavioral specialist to provide additional training to its persoranethev

summer of 2017. (Docket No. 79 1f+12.) J.M. was not isolated at all during the 2AB7school

3 Available at https://www.tn.gov/content/dam/tn/education/specatation/ri_faq.pdf.
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year, and it is undisputed that he éxcelling now at NDA because they have better training and
staff” (1d. 19 7 9.)

C. Procedural History

Ms. Matafiled a Complaint on J.Ms behalf against DCSD on March 2, 204fid filed a
FirstAmended Complaint’ Amended Complairi) adding the State Defendaots April 19, 2017
(Docket Ns.1 & 12)) Count lof the Amended Complaimtleadsclaimsagainst all defendants
under theDEA. (Docket No. 121 4344.) Count Il pleads claisagainst all defendants under
Section 504of the Rehabilitation Act“Section 504), 29 U.S.C. § 794andTitle Il of the
Americans with Disabilities Act‘Title 11”), 42 U.S.C. § 1210&t seq (Id. 11 4—48) Counts Il
and IV plead common law claims against DCSD ont. 1 49-59.)On May 30, 2017, MdViata,

DCSD, andDCSDs insurer moved the court to approveedtlement of all claims again3CSD.
(Docket No. 16.) On June 12, 2017, the court approved the settlement followeryiag in
chambers. (Docket No. 24.)

On July 31, 2017, th8tate Defendantiled a motion to dismiss theemaining claims
(Docket No. 25.The State Defendants made two argumdirst, that J.M. had failed to plead a
violation of the IDEA because his only allegations were about improper isolationsSEBEEA
and, second, that even if J.M. had pled violations of the IDEA, he pled only violations by the
DCSD, not the State Defendants. (Docket No. 26 at 3-5.)

The court denied the motion. As the court explained, both this court and the Eastern District
have held that the IDEA definition of“FAPE’ incorporates compliance with SEBSA. (Docket
No. 31 at 67 (citing N.S. ex rel. J.S. v. TenBept of Educ, No. 3:16CV-0610, 2017 WL
1347753, at *9 (M.D. Tenn. Aprl2, 2017)I.L. ex rel. Taylor v. Knox Cty. Bd. of Edu257 F.

Supp. 3d 946, 964 (E.D. Tenn. 20L'An allegation that defendants provided special education



and related servicebat violated the substantive provisions of SEB8#erefore, was also an
allegation of a denial d FAPE. (d.) With regard to the State Defenddrdscond argumenthe
court noted that;[u]nder the IDEA, the responsibility for ensuring that disabtadents receive

a free appropriate public education lies with the state educational agency’(&&Ayerely local
school districts(ld. at 9 Quaing Ullmo ex rel. Ullmo v. Gilmour Acad273 F.3d 671, 679 (6th
Cir. 2001).) The court concluded that, because JsMimendedComplaint alleged systemic,
statelevel failures thaonly the State Defendants can rectifiye had stated a claim against those
defendants, and they were not entitled to dismissal of the claims againstlthexn9 )

. LEGAL STANDARD

Rule 56 requires the court to grant a motion for summary judgmethteifmovant shows
that there is no genuine dispute as to any material fact and the movant is enjittiginent as a
matter of law. Fed. R. Civ. P56(a).If a moving defendant shows that there is no genuine issue
of material fact as to at least one essential element of the plaiokifim, the burden shifts to the
plaintiff to provide evidence beyond the pleadiriget[ting] forth specific factd®wing that there
is a genuine issue for trialMoldowan v. City of Warrerb78 F.3d 351, 374 (61@ir. 2009);see
alsoCelotex Corp. v. Catretd77 U.S. 317, 3223 (1986).“In evaluating the evidence, the court
must draw all inferences in the light nhdavorable to the nemoving party: Moldowan 578
F.3d at 374 (citingMatsushita Elec. Indus. Co. v. Zenith Radio Cofg5 U.S. 574, 587 (1986)).

At this stage,” the judgeés function is not . . . to weigh the evidence and determine the
truth of thematter, but to determine whether there is a genuine issue fof ttdal.(quoting
Anderson v. Liberty Lobby, Inel77 U.S. 242, 249 (1986But “[tlhe mere existence of a scintilla
of evidence in support of the [nanoving partys] position will be ingfficient,” and the partys

proof must be more thdmerely colorablé. Anderson477 U.Sat 249, 252 An issue of fact is



“genuine”only if a reasonable jury could find for the Roroving party.Moldowan 578 F.3d at
374 (citingAnderson477 U.S. at 252

[ll. ANALYSIS

A. Enforceability of SEBSA through thelDEA

The State Defendants renew their argument that a plaintiff cannot sue undzE ki
a violation of SEBSA, noting, first, that SEBSA itself does not create a prigateof action.See
Tenn. Code Ann. 8§ 1-3-11#) (‘In order for legislation enacted by the general assembly to create
or confer a private right of action, the legislation must contain express languagting or
conferring the right). The State Defendants are correct ttidhe federal government sought to
force the State of Tennessee to adopt a-lateause of action that had never been recognized
by its General Assembly or commaw courts, a number of constitutional issues might a8iee.
Murphy v. Natl Collegiate Athletic Ass, 138 S. Ct. 1461, 14787 (2018)(“[E]ven where
Congress has the authority under the Constitution to pass laws requiring or imghéoitain acts,
it lacks the power directly to compel the Statesemguire or prohibit those &) (quotingNew
York v. United State$05 U.S. 144166 (1992). J.M., however, has not asserted a statecause
of action arising out of SESA. He has pled a federal cause of action undeiDEA. The
determinative question, then, is whether Congress has created a cause of action, UDEéy, the
that can encompass SEBSA violations.

The State Defendants argtiiat a plaintiffcannot file suit under the IDEA for a violation
of SEBSA becaustthere is no mention of SEBSA in the text of the IDEA or its regulations.
(Docket No. 65 at 10.Jhe IDEA's definition of*FAPE’ incorporates altstandards of the State
educational agentyelated to specialdeication and related service® U.S.C8 140X9)(B), but

it does not name any specific standard, from any state, by mamiEA s incorporation of state
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standardshrough general language, howevemnot unique. For example, the Assimilative Crimes
Act “assimilates into federal law, and thereby makes applicable on federal enclayesrtain
criminal laws of the Stat@ which the enclave is locatédjot by setting forth a laundry list of
individual state'sstatutes, but by referring generally tac{s] or omissiofs] which . . . would be
punishable iicommitted or omitted within the jurisdiction of the State in which[the enclave]
is situated’ Lewis v. United State§23 U.S. 155, 158 (1998juoting 18 U.S.C. § 13(a)\nother
example comes from the federal statute prohibitipatient dumping by hospitals, whichakes
its damages formula frofithose damages available for personal inJory financial loss,under
the law of the State in which the hospital is locdtadthout citing any particular stdtelaws 42
U.S.C. § 1395dd(d2)(A)—B); see Reid v. Indianapolis Osteopathic Med. Hosp., 29 F.
Supp. 853, 854 (S.D. Ind. 1989)The language of this federal statute. incorporates state
standards to delineate the damages that would be available throwagtivil action. . . ."”). Even
the Federal Rules of Civil Procedure employ such an apprbaderal Rule of Civil Procedure
4(e)(1) for exampleuses general language to incorpofatate law for serving a summons in an
action brought in courts of general jurisdiction in ghate where the district court is located or
where service is madelncorporating state standardy description, rather than enumeratian,
not only ordinary practicegutit is also the most practical course of action in most cases, tfjgen
array ofdifferent state rules that may be at issue.

The State Defendants respond that, even if the IDEA incorporates some statedaws
only do so for state laws that existed prior to the IDE&nactment, because incorporateigr
enacted statawswouldbe a‘temporal impossibility (Docket No. 65 at 10.) The Supreme Court,

however, has considered the issue of prospective incorporation of state law inskadetes and
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concluded that the Constitution permits the practice. Discussing the AssimilativesGxct, the
Court wrote:

Having the power to assimilate the state laws, Congress obviously has like power

to renew such assimilation annually or daily in order to keep the laws in the

enclaves current with those in the States. That being so, we cetlchidCongress

is within its constitutional powers and legislative discretion when, after 123 ye

of experience with the policy of conformity, it enacts that policy in its most

complete and accurate form. Rather than being a delegation by Congress of it

legislative authority to the States, it is a deliberate continuing adoption by&ssng

for federal enclaves of such ungmpted offenses and punishments as shall have

been already put in effect by the respectitates for their own government.
United States v. Sharpnacdss U.S. 286, 2934 (1958) The IDEA’s continuing incorporation
of state laws is, therefore, consistent with Congress’s power, as constihedSupreme Court.

The State Defendants argue, in the alternatha, even if Congress theoretically could
incorporate a law such as SEBSA into the IDH#e language of theDEA does not provide
sufficient notice that the State of Tennessee, by accepting federal fusngdse subject to a suit
arising out of violations of SEBSA.He Supreme Court has held that the IDEA can only impose
those obligations for whicha state official who is engaged in the process of deciding whether the
State should accept IDEA funds . would clearly understand thahe state is accepting the
obligatiion. Arlington Cent. Sch. Dist. Bd. of Educ. v. Murpb$8 U.S. 291, 296 (2006)s long
as a state is on notice asathat its acceptance of funds entails, however, and it accepts the funds
and attendant responsibilities knowingly and voluntarily, ttaéeshas, the State Defendant
concede, waived its sovereign immunity and accepted liability to suit underilde (Bee Docket
No. 81 at 8.)

The system imposed by the IDEA is unavoidably complex; any giver €leithlication is

likely to implicate three layers of governmesfiederal, state, and loealas well as, potentially,

multiple agencies, schools, teachers, and other professionals. It is understatmeal)lehat
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confusion often arises with regard to wisatequiredunder the statute. On the specific question
of whether the IDEA incorporates SEBSA into the requirements for a FAPEyvRowhe law is
sufficiently clear to put the state on notared support a cause of actidime IDEA's definition of
“FAPE’ adopts ‘the standardsf the State educational ageric0 U.S.C.§8 14019)(B), and
Tennessees state educational agereyhe TDOE—is charged with at least some aspects of
overseeing the administration®EBSA.SeelTenn. Code Ann. § 420-130&d), (f). SEBSAitself,
moreover, iglearlyintended to function harith-hand with the structure imposed by the IDEA;
for examplejt defines its scope in terms of the statgeneral special education statufiesnn.
Code Ann. § 4910-130%(a), and repeatedly mentioits functioning in relation t¢EPs,id. § 49
10-13a4(b), (d)(2). In light of the established structure of the IDEA and the pitent by the
General Assembly that SEBSA function as an integral part of thessetacational system, a
reasonable policymaker would or should have known that SEBSA would be enforceabkbender
IDEA.

Finally, the State Defendants argue that SEBSAot enforceable via the IDEA in this
casebecause the gravamen of J#/claim is not related to the denial of a FAPE. The State
Defendants badhis focus on the gravamen of the clamFry v. Napoleon Community Schaols
in which the Supreme Court held that the gravamen of the claim determines whethetifa pla
suing undea statute other than the IDEA, but seeking relief available under the ID&EA satisfy
the IDEA's exhaustion requirements. 137 S. Ct. at F%, however, is about the procedural
requirements governing some claint does not create any limitations what conduct is covered
by thelDEA as a substantive mattdio the contraryk-ry, if anything, demonstrates just how much
the various laws and causes of action governing special education can -exarnthhow,

accordingly, a claim with its gravamen undee cause of action may still be viable under another
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See Fry137 S. Ctat 756 (noting that‘[tjhe same conduct might violate all thred the IDEA,
Section 504, and Title II). The Supreme Court concluded that, wieltgple federal causes of
actionrelated to special education overlap, the gravamen of the claim determines whether the
plaintiff must satisfy the IDEA exhaustion requirements for his AREA claims.ld. at 755.
Fry, however, does not suggest that, if the gravamen is not under the IDEA, an otherwise valid
IDEA claim ceases to exist.

The IDEA creates a cause of action for a child who has been denied a FAPE lanttiesag
charged with ensuring that he receives one, if he meets certain procedural reqeiing!8.C.
8 1415()(2). “FAPFE' is a legal term of art, defined by statute. 20 U.S.@4019). Under that
statutory definition, a child special education and related services are not sufficient to qualify as
a FAPE unless they comply with state special education requiremeniisS2ZD.§ 14019)(B).
SEBSA creates such requirements and is, therefore, incorporated into theodedinftAPE I.L.,
257 F. Suppat 964 Providing a qualified child special education and related services thatanclud
isolations in violation of the substantive requirements of SEBSA is, thereforajah aleFAPE
and the appropriate subject of an IDEA claid.

B. Enforceability of State-Level Monitoring and Oveasight Requirements

The State Defendants argue next that, even if a SEBSA violation carisgiie a suit
under the IDEA, it cannot give rise to a suit against the State Defendantgliressiihe State
Defendants base their argument, in large parf;ramerse Bay Area IntermediaBehool District
v. Michigan Department of Educatip@l5 F.3d 62Z6th Cir. 2010) in which the Sixth Circuit
held that local education agencies had no cause of action under thedjalbAt a state education
agency alleged to have failénl satisfy itgorocedurabbligations undere Act Id. at 630.

ThelDEA provides that

14



any party aggrieved by the findings and decision made under this subsection, sha

have the right to bring a civil action with respect to the complaint presented

pursuant to this section, which action may be brought in any State dourt o

competent jurisdiction or in a district court of the United States, without regard t

the amount in controversy.
20 U.S.C. § 1415(i)(2)(A). As the Sixth Circuit explained naverse Baythe statutes reference
to “a civil action with respect to theomplaint presentegursuant to this sectidnrefers to a
complaint under 20 U.S.C. 8§ 1415(lk)hich permits a party to challenfjany matter relating to
the identification, evaluation, or educational placement of the child, or the provision & a fre
appopriate public education to such child20 U.S.C. 8§ 1415(6)(A). The Sixth Circuit
concluded that a local education agency could not susttte educational agency asparty
aggrieved’ because its grievance was not relatetthie identification, evaluation, or educational
placement ofla] child, or the provision of a free appropriate public education to such.’child
Traverse Bay615 F.3d at 628 (quoting 20 U.S.C. 8§ 141&A), (1)(2)(A)).

J.M.’s suit, in contrast, is directly related to the provision of a FAPE in the case of a
particular child, namelyd.M. himself. Indeed, other than the absence of DE€&D this caselue
to settlement, J.Ms claims arein most ways, paradigmatic examplesatéged DEA violations
J.M.is a disabled child entitled to a FAPE; his school district provided him with specaatexu
services, but those services fell short of statutory requirements that haddwpnrated into the
definition of “FAPE’; and, as a resuld,M.’s mother filed suit orhis behalf. Although the party
best situated to immediately affect J.M. education was DCSDJ.M. included the State
Defendants because, under the express terms of the IfJfi#e State educational agency is
responsible for ensurirthat . . .all educational programs for children with disabilities in the State,

including all such programs administered by any o8tate agency or local agency meet the

educational standards of the State educational ageffyU.S.C.8 1414a)(11)(A); see also
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Ulimo, 273 F.3d at 679‘Under the IDEA, the responsibility for ensuring that disabled students
receive a free appropriate public education\wh the state educational agency (SER).”

Nothing in the IDEAexpressly limits a cause attion thereunder to local authorities; this
court, accordingly, has joined otkan concluding that a student may sue a state educational
agency under the IDEA, if the state educational agsrfeylures actually led to the denial of the
students FAPE SeePachl v. Seagrem53 F.3d 1064, 1070 (8th Cir. 2008)O]ur court has
suggested thasystemic violatiohof the States responsibilities under the IDEA might give rise
to state liability?); Kalliope R. ex rel. Irene D. W.Y.State Deft of Educ, 827 F. Supp. 2d 130,

141 n.3(E.D.N.Y. 2010) (noting that the state educational agérscy proper defendant in this
action, which challengegstate]policy that allegedly interferes with the IEP development process
for disabledstudents in a systemimannet); Fetto v. Sergil81 F. Supp. 2d 53, 72 (D. Conn.
2001) (‘The state education agency is a proper party to actions involving claimstemsy
violations of the IDEA .. ); Corey H. v. Bd. of Educ. of City of Chica@®5 F. Supp. 900, 913
(N.D. 1lIl. 1998) (“[C]ourts have found that the state educational agency is responsible for a local
school districts systematic failure to comply with an IDEA mandgtdn order to prevail on his
claims against the State Defendants, Jaduld be requiredo tie their alleged failings tthe
details of his treatment by DCSDhat inquiry, though, goes to whether the State Defendants are
entitled to summary judgment on the particular facts of this case, not whethBE#@é&rmits

suit against statkevel defendants at all.

D. Mootnessof IDEA Claim

The State Defendants argoextthat even if J.M. may have had viable IDEA claims
against them at one poirhose claims are nomoot, because DCSD has now provided adequate

training to its personnel wittegard to isolations, J.M. is now thriving in an environment where he
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is not at risk of unlawful isolation, and the IDEA affords no other relief particulaistcasel.M.
argues that his claims against the State Defendants are not moot, bec&isé thefendants
have not rectified the failures of training and oversight that led to DE®Bidal errors.

The federal courts have an ongoing obligation under Article Il to limit thegdigtion to
cases that may actually affect the rights of the litiga&Coal. for Govt Procurement v. Fed. Prison
Indus., Inc, 365 F.3d 435, 458 (6th Cir. 2004) (citiBgv. Williamson Cty. Cmty. Ass Inc. v.
Slater, 243 F.3d 270, 276 (6th Cir. 2001When, therefore, the issue presented by a cdse is
longer livé or when“the parties lack a legally cognizable interest in the outcothe, case
becomes moot and falls outside the boundaries of Articl&adhd v. Wilder 469 F.3d 500, 504
(6th Cir. 2006) (quotindg?owell v. McCormack395 U.S. 486, 4961969)). ‘A federal court has
no authority to render a decision upon moot questions or to declare rules of lamtiwdtadfect
the matter at issueCleveland Branch, NdtAssn for the Advancement of Colored People v. City
of Parma, Ohip263 F.3d 513, 530 (6th Cir. 2001) (citi@@purch of Scientology v. United States
506 U.S. 9, 12 (199p)

“The test for mootness is whether the relief sought would, if granted, makerarti& to
the legal interests of the parties. ” McPherson v. Mich. High Sch. Athlefissn, 119 F.3d 453,
458 (6th Cir. 1997) (quotinGrane v. Ind. High Sch. Athletic Ass975 F.2d 1315, 1318 (7th Cir.
1992). Becauseégeneral money damages are not available under the IDE@vington v. Knox
Cty. Sch. Sys205 F.3d 912, 916 (6th Ci2000) (citing Crocker v. Tennessee Secondary Sch.
Athletic As$, 980 F.2d 382, 386—-87 (6th Cir. 1992)), J.M. cannot rely on such damages to argue
that his claims remain remediablor can he rely on the possibility of injunctive relief against
DCSD, whid is no longer a party and is, by all accounts, now complying with SEBSA, at least

with regard to J.M. J.M. still seeks injunctive and declaratory relief aghieState Defendants,
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requiring them to fulfill their oversight requirements under the IDEA and $EB& he does not
explain how that relief would remedy any injury suffered by J.M., who is nosiieg an IDEA-
compliant education from DCSbegardless of the quality of the State Defendasrsight.

J.M. likens this case to one in which a defendant has voluntarily ceased its unlawful
behavior to evade jurisdictiortsenerally, a defenddst”voluntary cessation of a challenged
practice does not deprive a federal court of its power to determine thigylefthe practice. If it
did, the courts would be compelled to leave the defendant free to return to his oldRxiaysls
of the Earth, Inc. v. Laidlaw EnvVtServs. (TOC), In¢528 U.S. 167189 (2000)citing City of
Mesquite v. Aladdirs Castle, mc., 455 U.S. 283, 28@1982). The problem facing J.Ns claims,
however, is not that the State Defendants have ceased their allegedly ubkvefuibr, but that
DCSD has. At the time J.M. filed his Amended Complaint, DCSD was, he allegéety tai
provide him with a SEBSAompliant FAPE, a failure that was attributable, in parthe State
Defendantsfailures of oversight. Now, though, DCSD has rectified its errors, armh évhe
State Defendants are providing insufficient oversight and training to other stibiits, those
failures are not depriving J.M. of anythirig.other words,his is not a case where the defendant
that is assertinghootnessastemporarily rectified its behavior to avoid liability. Rathanother
defendantPCSD, haschanged its practices and adequately trained its persanddhose actions
severed the connection between the State Defendamisgdoing and J.Ms injuries.“If events
occur duringan IDEA] case. . .that make itimpossible for the court to gnaany effectual relief
whatever to a prevailing partythe [case] must be dismissed as mbodl.. by & through Taylor
v. Tenn Dept of Educ, 739 F. Appx 319, 323 (6th Cir. 2018)jquoting Fialka-Feldman v.

Oakland Univ. Bd. of Trs639 F.3d 711, 713 (6th Cir. 2011)). Declaratory or injunctive relief
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against the State Defendants would no longer address the injuries giving rise<dlIEM. claim;
his claims for that relief, therefore, are moot.

J.M. argues next that, even if no other relief is available, he may be entitled to
compensatory education from the State DefendaAts.award of compensatory education is an
equitable remedy that a court can grant as it finds approprizde of Educ. of Fayette Cty., Ky.

v. L.M, 478 F.3d 307, 316 (6th CR007)(citing 20 U.S.C. § 1415(i)(2)(C)(ii))Park ex rel. Park

v. Anaheim Union High Sch. Dis#64 F.3d 1025, 1034 (9th CR006). For example, if dtudent

is denied a FAPE in a way thas hindered his progress in certstibjectareasa court may order
specific compensatory educational services in an attempt to catch hBeejpe.g.Sombergex

rel. Somberg v. Utica Cmty. S¢i908 F.3d 162, 177 (6th Cir. 201&ffirming award of 1,200
hours of compensatory education in light oivlecores in subjegirea tests by student denied a
FAPE);Woods v. Northport Pub. ScH87 F. Appx 968, 978 (6th Cir. 201Zaffirming award of

768 hours of compensatory instruction in reading, writing, and mathemakibk)does not,
however, set forttany facts suggesting that compensatory education would be a necessary or
appropriate remedy for a studeniaving beersolated in a way that did not comply with SEBSA.

If there were evidence of specific educational deficits associated with thepiengolations,
which would not have arisen if isolation had been administered appropoatedt at all then
compensatory education might be warranted. J.M., however, has identified no suit aledic
has made clear, throughout this suit, that his primary concern has been withdhies of his
isolation and DCSD» failures to communicate with Ms. Mata about them, not any particular
pedagogical effects.

The State Defendants have concrete and ultimately nondelegable respassdénsure

that Tennessee complies with its special education laws, whdn they fail in those
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responsibilities and a denial of FAPE results, the affected studentiphsta seek redress against
them under the IDEA. Nevertheless, the student will be limiteddaehef that the IDEA can
provide, and the IDEA is chiefly a tool for securing adequate educational atetireérvices, not

for providing general monetary redresshashing oubroadquestions of policyOnce a studerd
educational situation is remedi, and there remain no more correctives available to the court
appropriate to that studéstparticular case, the IDEA provides no basis for keepinltigestion

alive merely toconsiderabstract questions about the defendamtsponsibilities. Becaugbat is

the case here, the court will grant summary judgment to the State Defendaris’snJEA
claims.

E. Section 504 and Title lIClaims

The State Defendants argue that they are entitled to summary judgment’snclhlvhs
underSection 504 and Title Il because J.M. has alleged, at most, a violation of bothsdtgtute
DCSD, not the State Defendan#sM. argues that the State Defendafésiure to provide the
minimum necessary oversight or guidance under SEBSA amounts to distiom that is
actionable under both statutes.

Section 504 of the Rehab Act provides thafjo otherwise qualified individual with a
disability inthe United States . . . shall, solely by reason of her or his disability, be excloated fr
participation in be denied the benefits of, or be subjected to discrimination under any program or
activity receiving lederal financial assistance .”. 29 U.S.C. § 79@). Title Il is nearly identical,
with the exception of covering even public services that arefumated by federal financial
assistance. 42 U.S.C. 8§ 1213MN]o qualified individual with a disability shall, by reason of such
disability, be excluded from participation in or be denied the benefits of fieesemprograms, or

activities of a public etity, or be subjected to discrimination by any such efjityrthe IDEA
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expressly provides that plaintiffs may bring a private right of actionléoial of a FAPE under
Title Il and Section 504, as well as under the IDEA itself. 20 U.S.C. § }44&¢ éso Campbell
v. Bd. of Educ. of Centerline Sch. Di€i8 F. Appx 162, 166 (6th Cir. 2003)' Generally, the
[IDEA], as amended 20 U.S.C. 88 14Q0, informs a Rehabilitation Act discrimination claim
which is buttressed by allegations that a public sctistiict failed to appropriately accommodate
a handicapped student’s extraordinary educational ng¢eds.”

The Sixth Circuit has helthat in order to succeed on a Section 504 clagfated to special
education “more harm isequired than a denial of [FARE N.L. ex rel. Mrs. C. v. KCStg
Schools 315 F.3d 688, 695 (6th Cir. 2003). In particular, the Sixth Circuit has heldtteat
Rehabilitation Act further requires that the [plaintiff] must ultimately prove thaddfendaris
failure to provide [theplaintiff] with a [FAPE] was discriminatory. Surmounting that evidentiary
hurdle requires that either bad faith or gross misjudgment must be shown before a § 504 violati
can be madeut, at least in the context’oéducating children with disabilitie€ampbel] 58 F.
App'x at 167 (internal citationand emphasismitted); see also Hill v. Bradley Cty. Bd. of Educ.
295F. Appx 740, 742 (6th Cir. 2008) (affirming grant of summary judgment for defendant on a
Section 504 claim because plaintiff could not shimNberate indifferenge

The court considered the same basic issues with regard to Section 504 andnTNL& I
v. TDOE No. 3:16¢v-061Q which has been consolidated with this case. The court concluded that
disputed issues of fact existed with regard to whether the State Defeedaitiged gross
misjudgment in their failure to provide sufficient oversight and guidance to schualtdisnder
SEBSA:

The State Defendants argue that there is no evidence in the record of bad faith or

gross misjudgment. To the contrary, the evidence, if found true, may showehat t

defendants regularly allowed restraints and isolations to be performed bledisa
children withoutfollowing the applicable regulations governing their use and that
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this was due to a failure to train and instruct faculty and staff members on the

governing law. At the very least, this provides a basis by which a triactofould

find gross misjudgment. The State Defendants were, further, on express notice that

there was a lack of clarity among educators throughout the state as to the applicabl

laws, which should have put them on notice that these laws were not being followed

and couldhave resulted in violations of rights to disabled students. Yet, the State

Defendants did not act to implement even very basic recommendations by the

[Advisory Council for the Education of Students with Disabiljtiesprepare and

disseminat¢an FAQ]document that could offer some clarity, let alone take other

affirmative efforts to ensure the enforcement of SEBSA regulationsn Athaitrier

of fact could certainly infer that this is the result of gross misjudgmembt ibad

faith.
N.S, Docket No. 33 at 383. The State Defendants argue that the reasoniNgSo$hould not
extend to this case because (1) the state has now publisHe&iQrdocument and has presented
evidence suggesting that its delaydoing sowas reasonable, and (2) the Saefendants have
presented evidence that they did, in fact, provide adequate training and mortoscigool
districts.

With regard to the firstlifference between this case addb, it does not matter that the
FAQ document has been released now, beeauM.s Section 504 and Title itlaims seeknot
merely declaratory and injunctive relief bugtrospectivedamagesbased on DCST3 actions
before it received any such guidance. While the State Defendants have pranneextditional
evidence explaining why the document took as long as it did to reieadlébe up to thecourt
to determine whether those explanations are, in the totality of circumstameesicing. The same
is true with regard to the evidence of training and oversight. The mere fabtigtisate Defendants
provided some training and engaged in oversight does not negate dolltention that what the
State Deéndants provided was so woefully inadequate with regard to preventing cases ssich as hi
that it amounted to gross misjudgment. The court, accordingly, will nat thi@a®tate Defendants

summary judgment with regard to J:§Section 504 and Title dlaims.

F. Exhaustion
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Under 20 U.S.C. § 1415(la plaintiff who has filed Section 504 and Titleclhims that
overlap with the IDEA may be required to exhaust his administrative remasdibke would for an
IDEA claim. Fry, 137 S. Ct. at 753JnderFry, however, such exhaustion is not required if the
gravamen of the plaintif§ claim is not for denial ch FAPE.Id. The State Defendants have argued
that the gravamen of J.M.claims is not for the denial of his FAPE. As explained above, however,
J.M.’s gievances regarding noncompliance with SEBSA are not so easily sepaoatethe
guestion of whether a FAPE was provided, because FAPE, as a legal term of art, ese®mpas
J.M.’s SEBSA concerns.

In any event, even HDEA exhaustion would ordinarily be required for a SEBS#sed
Section 504 or Title Itlaim, J.M. points out, correctly, that it would not have been required with
regard to the systemiailure claims he has raised against the State Defenddr@dDEA does
not require administrative exhaustidmwhen it would be futile or inadequate to protect the
plaintiff’s rights” Donoho ex rel. Kemp v. Smith Cty. Bd. of Eg2t.F. Appx 293 (6th Cir. 201)
(citing Covington v. Knox Cty. Sch. Sy303 F.3d 912, 915 (6t@ir. 2000);Crocker v. Tenn.
Secondary Sch. Athletic A3s873 F.2d 933, 935 (6th Cir.1989%3e also Honig v. Dod84 U.S.

305 (1988) (holding that a claim under the predecessor statute to the IDEA could procgescin fe
court without prior administrative exhaustion where such exhaustion would be. fiitie)
administrative procedures available under the IDEA would, at most, have given J.Ms avidtsl

the chance to addresprospectively,the schoclevel deprivations by DCSD and craft an
educatioal remedy going forwarth spite of the allegedly inadequate oversight to which DCSD
was subjectSuch procedures, however, would have beesuited to the issues of stdevel
culpability and systemic failures underlyititgir surviving claimsSeel.S ex rel. N.S. v. Attica

Cent. Sch 386 F.3d 107, 1145 (2d Cir. 2004) (acknowledgirighe importance of exhaustion in

23



‘textbook’ cases presenting issues involving individual children where the remedy isfbést
educational experts operating within the framework of the local and state reviesdpre’sbut
holding that exhaustion was not required because the claims did not challenge theofdh&ent
individual IEP but, instead, challenged the school disricilure to prepare and implement IEPs
on a widescale basis along with other systemic oversights involving proper notifisat parents

and training of staff).The ourt, accordingly, will not grant summary judgment to the State
Defendants based on J!Blfailure to exhaust administrative remedies for his Section 504 and
Title Il claims.

V. CONCLUSION

For the foregoing reasons, tBeate Defendantdviotion for Summary Judgment (Docket
No. 25)will be granted in part and denied in part. The State Defendants will be granted summary
judgment with regard to J.Ms IDEA claim but not his claims und&ection 504 or Title 1An
appropriate ordewill enter.

It is so ORDERED.

ENTER this 19 day of December 2018.

Lo Hemg—

ALETA A. TRAUGER
United States District Judge
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