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IN THE UNITED STATES DISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

STANCE DAVID JACOBY O'GWYNN,
SR,

Plaintiff, NO. 3:17€v-00503
V.

)
)
)
)
) JUDGE RICHARDSON
g
RUTHERFORD COUNTY, TENNESSEE )
)
)

Defendant.

MEMORANDUM OPINION

Plaintiff Stance David Jacoby O’Gwynn, Sr. filed this action against hissioemployer,
DefendantRutherford County, TennesseassertingFamily Medical Leave Act (“FMLA”)
interference and retaliation claims as well Asiericans with Disabilities Act (“ADA
discrimination, retaliation, and failure to accommodaéems. (Doc. No. 1.)Before the Court is
Defendant’s Motion for @nmaryJudgment (Doc. No. 30), supported by an accompanying brief
(Doc. No. 31)! Plaintiff filed a response in opposition (Doc. No. 46), anteBgant replied (Doc.

No. 50). For the reasons stated below, Defendant’'s matibbe granted in part andeniedin
part
FACTUAL BACKGROUND
In September 2010, Plaintiff began working at the Rutherford County Sherrifitce Of

(“SO”) as Major over Law Enforcement(Doc. No. 479 10, 13.) As Major overLaw

! Defendant’s motion, although styled as a motion for summary judgmeaxtiually one for
partial summary judgment, as it does not specifically move for summary jutdgméhaintiff's
failure to @commodate claim under the ADA. Defendant moves for summary judgment on al
other claims.
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EnforcementPlaintiff was fourth in command at tl&® andoversawinter alia, school resource
officers, patrol, and the special investigative bure@éd. 1110, 12.)

Plaintiff took twelve weeks dFMLA leave to care for his sick father frddarch 2, 2015
to May 25, 2015(Id. 1916-17.)On May 25, 2015, Plaintiff's FMLA leave expired, and he returned
to work in the sme position with the same paid. 1 19-21.)Plaintiff worked until August 4,
2015as Major over Law Enforcemergtd. 1 21.)

On August 14, 2015, Plaintiff had an allergic reaction, which consistedragh and
anaphylactic shocKld.  22.)Plaintiff requested leave from August 14, 2015 to October 28, 2015,
which Sherriff Robert Arnold granted. (Doc. No. $3.) AlthoughPlaintiff was not working, he
was paidbased orsick leaveduring this time (Doc. No. 471 24.)Plaintiff first used his accrued
sick leave(ld.) On September 20, 2015, Plaintiff completed an “Emp@éoRequest for Leaved
receive sick leavdonationdrom other employeesom September 25, 2015 to October 23, 2015
(Id. 91124-25 27.) At this time, Plaintiff did not request FMLA leave because he had already taken
the full amount oFMLA leave allowedn 2015. Seed. T 26.)

When Plaintiff returned to work on October 26, 2015, he was told he needed a doctor’s
note allowing him to work.(ld. I 28.)Plaintiff obtained such note, and he returned to work on
October 28, 201t the same job with the same pég. 129-30.)OnOctober 30, 2015, Plaintiff
received a “Report of Action,” which stated that he would be moved to Deputy Sherriffoh pa
as part of a reorganizatiofid. I 34.)The reassignment to patrol deputy would have resulted in a
pay loss of $25,00830,000—half of Plaintiff's payas Major over Law EnforcemerfDoc. No.

51 §27.) Plaintiff refusedo sign the “Report of Action.lDoc. No. 477 36.) Plaintiff then said

to Sherriff Robert Arnold, “I'll make you a deal . . . if you approve my sick leavietbatend of

2 The title of Plaintiff's position was later changed to Comman(@sc. No. 47 § 15.)
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the year, January'1/'ll retire.” (Id. § 37) Chief Randy Garrett responded, “Go ahead and write
up your retirement letter and sign it right now and you're gogd.’Y 39.)Plaintiff then went on
leaveuntil he officially retired on January 1, 2016. (Doc. No. 51  20.)

LEGAL STANDARD

Summary judgment is appropriate where there is no genuine issue as to argl faater
and the movant is entitled to judgment as a matter of law. Fed. R. Civap."B§(its very terms,
this standard provides that the mere existens®wiealleged factual dispute between the parties
will not defeat an otherwise properly suppontedtion for summary judgment; the requirement is
that there be ngenuineissue ofmaterial fact.” Anderson v. Liberty Lobby, Inc477 U.S. 242,
24748 (1986)(emphasis in original)in other words, even if genuine, a factual dispute that is
irrelevant or unnecessary under applicable law is of no value in defeating a motiomifoary
judgment.See idat 248.0n the other handstimmary judgment will not lie if the dispute about
a material fact is ‘genuine[.]'Td.

A factis “material within the meaning oRule56(c) “if its proof or disproof might affect
the outcome of the suit under the governing substantive Reeves v. Swift Tran§o.,446 F.3d
637, 640 (6th Cir2006) A genuine dispute of material fact exists if the evidence is such that a
reasonable jury could return a verdict for the nonmoving peiadyris v. Klare 902 F.3d 630,
634-35 (6th Cir. 2018

The party bringing the summary judgment motion has the initial burden of idegtifyi
portions of the recore-including,inter alia, depositions, documents, affidavits, or declaratiens
that it believes demonstrate the absence of a genuine dispute over materiditiacts) v.

Experian Info. Sal, Inc,, 901 F.3d 619, 6228 (6th Cir. 2018)Fed. R. Civ. P. 56(c)(1)(A)lhe



non-moving party must set forth specific facts showing that there is a genuine asstialf
Pittman 901 F.3d at 628.

The court should view the facts and draw all reasonable inferené@gomof the non
moving partyld. Credibility judgments and weighing of evidence are impradgestettler v. Coll.
of Wooster895 F.3d 844, 852 (6th Cir028).As noted above, here there is a genuine dispute
as toany material fact, summary judgmentnist appropriateld. The court determines whether
sufficient evidence has been presented to make the is$aet @ proper jury questiond. The
mereexistence of a scintilla of evidence in support of the nonmoving party’s position will be
insufficient to survive summary judgment; rather, there must be evidence upon whiahythe |
could reasonablyind for the nonmoving partyRodgersv. Banks 344 F.3d587, 595(6th Cir.
2003).

DISCUSSION

Plaintiff allegesthe following claims: (1) FMLA interference; (2) FMLA retaliation; (3)
ADA retaliation; (4) ADA discrimination; and (DA failure to accommodate. (Doc. Noall3
5.) As discussed aboyd®efendant moves for summary judgment on all claims exbepADA
failure to accommodatgaim. The Court discusses each claim in turn.

l. FMLA Interference Claim

FMLA interference claim follow the familiar burdershifting framework set forth
in McDonnellDouglas Corp. v. Greed11 U.S. 7941972).Donald v. Sybra, In¢c667 F.3d 757,
762 (6th Cir. 2012)To establish arima faciecase oFMLA interferencetheplaintiff must show
(1) he was an eligible employee; (2) the defendant was an emplayefireed under thEMLA;
(3) the employee was entitled to leave undeFRkikA ; (4) the employee gave the employer notice

of his intention to take leave; and (5) the employer denied the empkdWeA bendits to which



he was entitledld. at 761 Once the [aintiff establishes @rima faciecase, the burden shifts to

the defendant to offer a legitimate Rdiscriminatay explanation for its actiorSee id.If the
defendant does so, the burden shifts back to the plaintiff who must introduce evidence showing
that the proffeed explanation is pretexee id.

Defendant moves for summary judgment on the fifth elenoénPlaintiff's FMLA
interference claimSpecifically,Defendant argues that Plaintiff’'s only request for FMLA leave
from March 2, 2015 to May 22015, was granted, and Defendant did not interfere with it.
Although Plaintiff does not addresgher ofhis FMLA claims in s gpposition,the Court cannot
grantDefendant’'smotion for summary judgment without determinthgt Defendant has met its
summary judgmenburden® See Delphi Auto. Sys., LLC v. United Plastics,, #it8 F. App'x
374, 381 (6th Cir2011)(*“a district court cannot grant summary judgment in favor of a movant
simply because the aeérse party has not responded. The coureduired, at a minimum, to
examine the movant’s motion for summary judgment to ensure that he has discharged that
burden.” (quotingCarver v. Bunch946 F.2d 451, 454-55 (6th Cir. 1991)).

The parties do not dispute that Defendant appr&®tantiff's request for FMLA leave to
care for his sick father from March 2, 20tt6May 25, 2015(Doc. No. 471116-17.)The parties
also do not dispute thBiaintiff's FMLA leave expiredn May 25, 2015, and he returned to work
in the same position with the same péd. 11 20-21.) Plaintiff presents no evidence to the
contary. Plaintiff also does not discuss even identifyany evidence that Defendaniterfered
with his FMLA leaveor otherwise denied him FMLA benefitSherefore, Platiff has not

demonstrated that he can establishphisa faciecase of FMLA interference. Accordinglyhd

3 In fact, Plaintiffrefers tohis case as it is brought solely under th&DA in his opposition.See
Doc. No. 46 at 1 (“There are disputed issues of fact inAhisricans with Disabilities Act . .
case.”).



Courtwill grantDefendant’'ssummary judgmentnotion with respectto the FMLA interference
claim and dismiss that claimith prejudice.
. FMLA Retaliation Claim

FMLA retaliation clains also followthe burdershifting framework discussed abosee
Donald 667 F.3dat 762 To establish @rima faciecase of FMLA retaliationthe plaintiff must
show: (1)he engaged in an activity protected by the FMLA;H®@)employer knew that he was
exercising s FMLA rights; (3)his employer took amdverseemployment action; and (4) there
was a causal connection between the protected FMLA activity and the aglvgisgment action.
Hall v. Ohio Bell Tel. C9.529 F.App’x 434, 439 (6th Cir. 2013Ppefendant arguethat Plaintiff
cannot demonstratée fourth element of higrima faciecase—a causal connection between his
FMLA leave and an adverse employment actida previously discussedlaintiff does not
address this clainm his opposition.

Plaintiff can provehis FMLA retaliation claim using diret or circumstantial evidence.
Ferrari v. Ford Motor Company826 F.3d 885, 897 (6th Cir. 201®laintiff has not discussed
any direct evidencef FMLA retaliation The parties do not dispute the material facts pertinent to
this issue. As previously discussé@&daintiff took FMLA leave to care for his sick father from
March 2, 2015 to May 25, 2018Doc. No. 4711 1617.) On May 25, 2015, Plaintiffs FMLA
leave expired, and he returned to work in the same position with the samé&lp§¥. 2021.)
Plaintiff worked until August 14, 2015 as Major over Law Enforcement, when he leféveral
months orsick leave(ld. § 21; Doc. No. 51 { PThe onlypotentialadverse employment action

in this case occurred when Plaintiff returned from his sick leave in lath&cP015* Plaintiff

4 This adverse employment action is discussed in more detail in Part Il1.
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has nofpresented any direct evidence thaadverse employment action occurred because of his
FMLA leave.

The evidence in the recoatsodoes not demonstrasefficient circumstantial evidence of
a causal nexus between his FMLA leave and an adverse employment Heddimebetween
Plaintiff's return from FMLA leave anthe onlypotentialadverse employment actiamthis case
was approximately five month¥n this circuit, a period of more than four months was found to
be too long to support an inferencecalisation.’Imwalle v. Rliance Medical Products, Inc515
F.3d 531, 550 (6th Ci2008);see alsd-lagg v. Staples the Office Superstore E.,,Ih88 F. Supp.
3d 908, 918 (N.D. Ohio 201%)In light of . . . Sixth Circuit holdings, temporal proximity of five
months is insufficient to establish a causaimection in and of itself.”Plaintiff has not discussed
any additional circumantial evidence of causatioRlaintiff, thereforehas not demonstrated
prima faciecase of FMLA retaliationAccordingly,Defendant is entitled to summary judgment
onthe FMLA retaliationclaim, which will be dismissed with prejudiée.

IIl.  ADA Retaliation Claim

Plaintiff's ADA retaliation claim also follows the burdeshifting framework discussed
above.SeeRorrer v. City of Stow743 F.3d 1025, 1046 (6th Cir. 2014)p establish grima
faciecase ofetaliation under the ADAheplaintiff must demonstrate: (1) he engaged in protected
activity; (2) his engagement in that protected activity was known to his empl8ykrs employer,
thereafter, took an adverse employment action aghimstand(4) a causal link exists between

his engagement in the protected activity ahd adverse employment actiddlark v. City of

® Because the Court grard@fendant’s motion on the aforementioned basis, it declines to address
Defendant’s additional argumehereregardingan adversemployment actionAs previously
mentioned, ltis arguments discussed in the context of Plaintiff's ADA retaliation claim artP

.



Dublin, Ohig 178 E App’'x 522, 525 (6tICir. 2006).Defendant argues thas motion should be
grantedon Plaintiff's ADA retaliation claim because Plaintiff cannot demonstrateDbé&ndant
took an adverse employment action againsthirhe Court disagrees.

Reasginments and position transfers can qualify as adverse employment actions,
particularlywhere they are accompad by salary or work hour chang&pees v. James Marine,
Inc., 617 F.3d 380, 391 (6th CR010)(citing Kocsis v. MultiCare Mgmt., InG.97 F.3d 876, 885
86 (6th Cir.1996)).In addition, such reassignments may be considered adverse employment
actionswhere there is evidence of a “less distinguished title, a material loss of &enefit
significantly diminished material responsibilities, or other indices that might lwpeind a
particular situation.Kocsis 97 F.3d at 886Theparties do notlisputethat Plaintiff was demoted
from Major over Law Enforcement to patrol deputy, which would have resulted in a pay loss o
$25,000-$30,000-kalf of Plaintiff's pay. (Doc. No. 53927-28.)In addition,Plaintiff would have
lost significant job dutiesral status in the S@ith this demotion(ld. § 28.)Therefore, Plaintiff
has put forth sufficient evidencgeuch that a reasonable jury could find th& demotion
constitutedan adverse employment action.

Defendant presents three arguments againshtidéng none of which the Court finds

persuasiveFirst, Defendant argudbat Plaintiff's testimony that he was going to be moved to

¢ AlthoughDefendantloes not specifically mention Plaintiff's ADA retaliation clajas opposed

to Plaintiff's ADA discrimination claim)n the context of its adverse employment action argument,
Defendant asks the Court to dismiss Plaintiff’ sx@paint in its entirety and states, “Because there
is no constructive discharge, which is ultimately the Plaintiff's alleged agleenployment action

. . . the ADA claim[] . . . fa[s].” (Doc. No. 31 at 8.) In his opposition, Plaintiff addresses
Defendatis argument regarding an adverse employment action in the context of his ADA
retaliation claim. Accordinglythe Courtconstrues Defendantimotion as requesting summary
judgment on the ADA retaliation claim based on Plaint$igposednability to demonstratan
adverse employment actiofhe Court also notes that Defendant mischaracterizes Plaintiff's ADA
claim as solely alleging an adverse employment action based on constristiverge. The
Complaintalso alleges demotion as an adverse eynpémt action. $eeDoc. No. 1 T 39.)
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patrol deputy, withoutlocumentary evidencés insufficientto defeat Defendant’s motion. Yet
the Sixth Circuit has held that plaintiff's testimony, without any additional corroboration, can
besufficientto defeda motionfor summaryjudgmentMoran v. Al Basit, LLC788 F.3d 201, 205
(6th Cir.2015).Furthermore, it is axiomatic that the Court cannot naaktedibility determination
on summary judgmentiostettler v. Coll.of Wooster 895 F.3d 844, 852 (6th Cir. 2018). In the
absence of contrary evidence from Defendant, and viewing the evidence in thekgfavorable

to Plaintiff, the Court finds thaPlaintiff' s testimony is sufficient her8econdDefendanargues
that Plaintiffcannot demonstrate his demotion constituted an adeerpyment action because
he never actually worked astrol deputy. However, Plaintiff need not have actually worlseed a
patrol deputy fohisdemotion to constitutan adverse employment actidie demotion by itself

is the adverse employment action, @wfendanidoes not dispute thétdemotedPlaintiff. (See
Doc. No. 5111 27-28.) Third,Defendant argues that it, mtost, threatened to demot&intiff.
Defendant, however, points to no evidence in the record to sup@ssésgionand, as previously
discussedDefendant does not dispute that it demoted Plaintiff. Accordingly, the Gdudeny

Defendant’'s summarydgment motion on Plaintiff's ADA retaliation claim.

" The Court declines to addre®efendant’sconstructive discharge argumeand Defendant’s
related assertion regardingthe purported significance of Plaintiffs voluntary
retirementresignationset forthat,e.g, Doc No. 31 at 1)ecause, gureviously discusse@laintiff
can demonstrate a different adverse employment aets preretirementdemotion.Also, for
the first time in its replyorief, Defendant argues that summary judgment should be granted in its
favor on PlaintiffsADA retaliation claim becaudelaintiff cannot demonstrate that: (1) he was
disabled; and (2any of Defendant’sproffered nordiscriminatory reasons for its actions were
pretextual (Doc. No. 50 a#-5.) The Court will not addregheseargument becausehey are
raised for the first time in Defendastteply.Seeln re AnheuseBusch Beer Labeling Mktg. &
Sales Practices Litig644 F. App’x 515, 529 (6th Cir. 201@)olding that arguments raised for
the first time in reply briefare forfeited).



IV.  ADA Discrimination

The McDonnell Douglasburdenshifting approach lao applies to Plaintiffs ADA
discrimination claimSeeHedrick v. W. Reserve Care Sy855 F.3d 444, 453 (6th Cir. 2004)p
establish g@rima faciecase of disability discrimination, Plaintiff must show: (1) $idisabled(2)
he was otherwise qualified to perform the essential functions of the job withhouieasonable
accommodationand @) he suffered an adversamployment action because of a disability.
CardenasMeade v. Pfizer, Inc510 F. App’x 367, 369 (6th Cir. 201¥)efendant argues this
motion should be grantdzecause Plaintiff cannot establigte first and third elementsthat he
was disable@nd that hesufferedan adverse employment actidecause the Court held above
that Defendant is not entitled to summary judgment based on its adverse employimant ac
argument, the issue is whether Plaintiff caise a genuine dispute of material fastto the first
element of his discriminatioclaim. The Court finds that he can.

The ADA prohibits an emplar from discriminating against a qualified individual with a
disability because of the disability of such individuaée42 U.S.C. § 1212(). “Disability”
means: “(A) a physical or mental impairment that substantially limits one or more major life
activities of such individual; (B) a record of such impairment; or (C) beingdedas having
such an impairmerit42 U.S.C. 8 12102(1). “Major life activities” include “caring for oneself,
performing manual tasks, seeing, hearing, eating, sleeping, walkindjrgfalifting, bending,
speaking, breathing, learning, reading, concentrating, thinking, communicatingoealg.” 42
U.S.C. § 1210Q)(A).

Plaintiff raises a genuine dispute of material fact as to whéthdrad aecordof such

impairmentunder 42 U.S.C. § 12102(1)(Bin general, [a]n individual has a record of a disability
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if the individual has a history &. . . physical impairment that substantially limits one or more
major life activities.”29 C.F.R. 8 1630.R}(1); seeSpence v. Donahpgl5 F. App’x 561, 570
(6th Cir. 2013)To establish a record of disabilitypkintiff needs to shownly that at some point
in the past he haa substantially limiting impairmenbonahog 515 F. App’x at 570“Whether
an individual has a record of an impairment that substantially limited a major life astigitybe
construed broadly to the maximum extent permitted by the ADA and should not dettensive
analysis: 29 C.F.R. 8§ 1630(X)(2); see als®Barlia v. MWI Veterinary Supply, IndCaseNo. 15
10243, 2017 WL 345644, at *5 (E.D. Mich. Jan. 24, 20aff)d, 721 F. App’x 439 (6th Cir. 2018)
(holding that the statutory definition of disability shall be construed in fafvbroad coverage of
individualsunder the ADA to the maximum extentrpatted by the statute’s term29 C.F.R. §
1630.1(c)(4) (“The primary object of attention in cases brought undé&Deshould be whether
covered entities have complied with their obligations and whether discriminas@actiared, not
whether the individual meets the definitiondidability.”).

Here, when construing the definition of disability in favor of the broad coverage of
individuals under the ADA, Plaintiff can demonstrate that he had a physical inepaitmat
substantially limited one or moreguor life activities. The undisputed evidence in the record
reflects thaPlaintiff did not work for approximately two and a half monlegause of his health
condition athis physician’secommendation{Doc. No. 51119-10.) Plaintiffsuffered fronthree
to sixanaphylactic episodewer this time periodwhere he broke out in hives and had shortness
of breathfor several hours at a tim@d. 1112, 14, 22.) During trseepisodes, Plaintiff could not
work or do anything besides stay at home in a stationary positabrf} 22) Defendanthowever,
argues that Plaintiff cannot demonstrate the first element of his disability dismionicase

because Plaintiff admitted that he was not disabled at the time of the adverse empémtioe
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and Plaintiff returned from sick leave with a doctor's note releasing him to wiahout
restriction (SeeDoc. No. 311 at 129.) This argument is unavailing. As previously discussed,
Plaintiff can demonstrate the first element of pigne faciecaseby showingthatat that timehe
had a record of an impairment that substantially limited onenore major life activities.
Accordingly, Defendant’s motion for summary judgment on Plaintiff’'s ADAgisination claim
will be denied.
CONCLUSION

For the foregoing reasons, the Cowitt GRANT IN PART and DENY IN PART
Defendant’s Motion for Summary Judgment (Doc. No. 30). The @alirGRANT Defendant’s
motionon Plaintiff's FMLA claims and those claimwill be DISMISSED WITH PREJUDICE.
The Courtwill DENY Defendant’s motioon Plaintiff's ADA retaliation and ADA digimination
claims.The case will proceed to trial on those claamsglthe ADA failure to accommodatgaim.

An appropriate order wilbe entered

ELI RICHARDSON
UNITED STATES DISTRICT JUDGE
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