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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

WENDY ATKINSON, individually and on )
behalf of other members of the general public )
similarly situated, )
)
Plaintiff, )
)
V. ) Civil No. 3:17cv-504
) Judge Aleta A. Trauger
)
HARPETH FINANCIAL SERVICES , LLC, )
MICHAEL HODGES, and TINA HODGES, )
)
Defendans. )

MEMORANDUM

The defendants have filed a Petition to Compel Arbitration and Dismiss Plaintiffs
Compilairt or, in the Alternative, Stay the Action Pending Resolution of Arbitrgtios
“Petition”) (Docket No.11), to which the plaintiff has filed a Response in Opposition (Docket
No. 15), and the defendants have filed a Reply (Docket No. 20). For the retadedderein,
the Retition will begranted

PROCEDURAL & FACTUAL BACKGROUND

Harpeth Financial Services, LLC (“Harpeth Financial”) is a TereeBmited liability
company that does business under the name Advance Firemmdjabvides shorterm loando
consumers. (Docket No. 1 1 8, 10.) The plaintiff, Wendy Atkinson, allegddahzeth
Financial and it€o-owners— Michael and Tina Hodges engaged in an extortionate scheme
whereby theyefused to service their customers’ existing loans andyreateninglefault on
those loandorced their customers ttake out additiondiFLEX” loans with far more onerous

terms. [d. 11 16-13.) Ms. Atkinson brings claims agaittrpeth Financidlor breach of

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnmdce/3:2017cv00504/70030/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnmdce/3:2017cv00504/70030/24/
https://dockets.justia.com/

contract anagainst the Hodges for violationstbe Racketeer Influenced and Corrupt
Organizations Act (“RICQO”), 1&8).S.C. 8§ 196%t seq.on behalf of herself and “[a]ll Advance
Financial customers who entered into a short-term loan agreement, and subgégunsitirred
the balance of the shaefm loan to a FLEX loan, after Advance Financial stopped servicing its
short-term loan products.”ld. 1148-87.) The defendants now seek an order compelling
arbitration of Ms. Atkinson’s claims and dismissattié actionor, in the alternative, a stay o
the mattepending resolution of the arbitration. (Docket No. 11.)
l. The Petition
On April 6, 2017, the defendants filed tRetition(Docket No. 11)accompanied by a
Memorandum in Support (Docket No. 12) and the Affidavit of Michael Hodges Fihst “
HodgesAffidavit”), which attachegwo loan agreements between Mgkinson and Advance
Financial(Docket No. 13). Thefirst of these attached agreemeti¢snonsiates that, on
May 15, 2015, Ms. Atkinson took out a short-term loan for $1025 from Harpe#im€&ial at an
annual percentage rate of 104.63%, to be rapadiktaliments. (Docket No. 13-2.) The
instrumentmemorializing this loan (th&installment Agreementgontains an arbitration clause
that provides, in part, that:
Any Dispute by either [thplaintiff] or [Advance Financial] against the other, or
against the employees, agents, or assigns of the other, will, upon electitireby ei
[the plaintiff] or [Harpeth Financial], be resolved by binding arbitration, indlgidi

the applicability of this bitration provision or the validity of the entire
[Agreement].

(Id. at p. 2.) This arbitration clause defines the term “Dispute” broadly, to includepitwit

limitation, any claim, dispute or controversy arising from or relating, dyrectindirectly,to this

! TheFirst Hodges Affidavit also attaches agreements relating to loanshyadErpeth
Financialto Sylvia Cooksey, who was trally included as a plaintiff in this actidnuthas
voluntarily dismissed her claims against the defendants. (Docket No. 14.)



[Agreement].” (d.) Ms. Atkinson’s sigature appears at the end of thibitrationclauseand
again at the end of the Installment Agreemefd. gt p. 3.)
The second of the agreemeattachedo theFirst Hodges Affidavidemongtates that,
on May 29, 2015, Ms. Atkinson converted the remaining balance on her installment loan into a
flexible loan—called a FLEX loanr- with a credit limit of $1450 at an annual percentage rate of
279.50%. (Docket No. 13-5.) The instrumargmorializing thidoan (the “FLEX Agreement”)
contains an arbitration clause providing that theigaxill resolve all “Dspute[§” through
arbitration, withthe term “Dispute’defined as follows:
In this Clause, the word “Disputes” has the broadest possible meanirgy. Thi
Clause governs all “Disputes” involving the parties. This includes all clainms eve
indirectly related to your application and agreements with us. This includes
claims related to information you previously gave us. It includes all past
agreements. Ihcludes extensions, renewals, refinancings, or payment plans. It
includes all claims related to collections, privacy, and customer information. |

includes claims related to setting aside this Clause. It includes claims about the
Clause’s validity andcope. It includes claims about whether to arbitrate.

(Id. at p. 4.) The FLEX Agreement also provide$@-day period during which customecan
inform Advance Financial in writing that slshooses to opt out of tlaebitration clause. Id. at

p. 5.) At the end of the Flex Agreement is a statement indicating that it was electrongadg s
by Ms. Atkinson. (Docket No. 13-5, p. 6.)

On March 27, 2017 — shortly after Ms. Atkinson filed this action — the defendants
initiated arbitration of her claimgDocket No. 12, p. 4.) The defendants then filedRéttion,
requesting that the cousbmpel arbitration of Ms. Atkinson’s claims and dismiss the Complaint
for lack of subjecmatter jurisdiction, o in the alternative- stay this action pending resolution
of the arbitration. (Docket No. 11.) hE defendants argue ths. Atkinson’s claims are
properly subject tthe FLEX Agreement’sirbitration clause, which “[b]y its terms, . . .

supersedes the dispute resolution procedures set forth in ‘aigrasiments’ between the



parties, including [the] prior Installment Agreement[].” (Docket No. 12, pp. 3. 5Heée
defendants acknowledge that Ms. Atkinson has challenged the application of this@mbitra
clause to her claims, but they ardhat the*delegation provision” contained in that clause —
which requires the parties to arbitrate “claims related to setting aside [the[Jlauselaims
about the Clause’s validity and scopel,] . . . [and] claims about whether to arbitratgiires
that anarbitrator and not this courtjetermine the arbitrability dfls. Atkinson’s claims.(Id. at
p. 7 (quoting Docket No. 13-5, p. 4).) As support for this argument, the defendants cite the
Supreme Court’s decision RentA-Center, West, Inc. v. Jacks@61 U.S. 63 (2010), which
held that, when a party opposing arbitration raises no specific challergedonforceability of a
delegation provision in an arbitration clause, the provision is enforceable and threskstlthque
concerning the arbitrabilitgf the parties’ claims must eferred toarbitration. [d. at pp. 7-9.)
Even if the courtvere todetermine thathe FLEX Agreement or its arbitration clause
were invalid, the defendants argue that this matter must still be referredatiarn (d. at
pp. 10-11.) If the FLEX Agreement or its arbitration clause are not valid, the detenda
contend, then it cannot supersede the dispute resolution procedures set forgaihdbe
previous Installment Agreement, which also contains an arbitration clause agdtibsl
provision. (d.) Moreover, the defendants argue that Ms. Atkinson alleged no baseitiog
asidethe arbitration clause or delegation provision found in the Installment Agreement but,
rather, “affirmatively suggest[s] [the contracta]lidity by claiming that the Installment
Agreement[] [is a] ‘valid contract[], supported by good considerationd” (quoting Docket
No. 1 9 81).)Accordingly, the defendants argue that, no matter which of the two agreements
currently govern the relationship between the parties, Ms. Atkinson’s claims are subject to a

valid arbitration agreement that requires the delegation of all issues cdaitibytito an



arbitrator.

Finally, the defendants request that the court dismiss Ms. Atkinclamniss. The
defendants acknowledge tldie FAA mandates, at a minimum, that this action be stayed
pending the resolution of arbitration.td(at p. 11 (citig 9 U.S.C. § 3).)Arguing that dismissl
may be appropriate when a plaintiff's claims, “on their face,so clearly fall within the scope
of an arbitration clause that there [is] no question as to their arbitrabitieyddfendants contend
that the court shouldismissthe Complaint against them, rather than merely staying the case
(Id. (quotingDearmon v. Bestway Refib-Own No. 3:14ev-900, 2014 WL 1961911, at *2
(M.D. Tenn. May 15, 2014)).) According to the defendants, Ms. Atkinson’s claims ardy'clea
governed” by the FLEX Agreement’s arbitration cladsar, in the alternative, byé arbitration
clause found in the Installment Agreement — and the entire action, therefore, shouidisedis
rather than stayed(ld. at pp. 12-15.)

[l Ms. Atkinson’s Response in Opposition to the Petition

On April 20, 2017, Ms. Atkinson filed a Response in Opposition t&#tgion in which
sheargues that the court should deny Betitionbecause her claims are not subjectip\alid
arbitration agreement(Docket No. 15, p. 1.Ms. Atkinson argues that the current dispute is not
a “typical arbitrability dispute, in which the parties concede they entered into the arbitration
agreement but dispute its scbpad, therefore; mechanical resort to the writiderms on the
page”is inappropriate. I1€. at p. 4.) Ms. Atkinson’s arguments pertain sptelthe FLEX
Agreement, which she argues superseded the Installment Agreement aneldrémeleispute
resolution procedures contained in that prior agreement unenforcelablat p( 14.) Based on
thefactual allegations ahe Complaint, Ms. Atkinsoargues that shis “entitled to the benefit

of the state law contract defenses of unconscionability and economic duiressitiate the



FLEX [Agreement]'s arbitration provision and the delegation provision containealritie(ld.
atp.4.)

As additioral support for her defenses of unconscionability and economic duress,
Ms. Atkinson has submitteddeclaration detailingie circumstances surrounding the formation
of the FLEX Agreement (Docket No. 16.)In her declaron, Ms. Atkinson states that, in
spring of 2015, she took out an installment loan with Advance Financial for $102%.1() On
May 29, 2015, she went to an Advance Financial location to make a scheduled payment on this
loan but, when she attempted to make the payment, an Advanoei&iranployee informed
her that the company no longer serviced “those kinds of |deetsiuse the company’s computer
system no longer supported the paymén(kl. 11 2-3.) The employee insisted that she pay the
full balance on her installment loan imdigtely or take out a FLEX loan to cover that balance
(Id.) According to Ms. Atkinsorshe asked the Advance Financial employee about the terms of
the FLEX loan, and he told her that “it should be about the sathe ssrms on [her] installment
loan” (Id. 1 4.) Ms. Atkinson did noat the time, have enoughoney to pay the balance on her
previous loan and, therefore, “believed that [she] had no choice but to sigri ag-tdEX loan.
(Id. 1 5.)

According to Ms. Atkinson, once she agreed to take¢lmihewloan, the Advaoe
Financial employee handed haar electronic tablet that “took [her] through some prompt
qguestions.” Id. 1 6.) Ms. Atkinson found this process to be “hurried and confusing,” with the
employee speaking to her and hurrying her through the prompts as she tried to reattthem. (
1 9.) Ms. Atkinson recalls one of the last prompts being whether she agreed tmghaner

conditions of the FLEX loan, but she does not recall those terms and conditions ever appearing

% This tactic, if true, reveals either incompetence or sharp practice of thearioass
sort.



on the tablet. I¢. T 7.) Shefurtherdoes not recall arbitration being mentioned in the electronic
prompts, nor does she recall the Advance Financial employee meniwohitigtion at any point

in the process.Id. 1 11.) Ms. Atkinsorstates that shieelieved the tensof the FLEX loan to

be those thawere represented to her Bgvance Financiéd employee- namely, similar to the
terms of her installment loanand she electronically signed the agreement by checking a box on
the tablet. I@. 19 7~8.) Only after ke had electronically signed the agreement was she given a
printed copy of the FLEX Agreementld({ 12.)

Based on these factsls. Atkinson argues that the FLEX Agreement’s arbitration clause,
including the delegation provision contained therein, is unenforceable under Tennessee law.
(Docket No. 15, pp. 6-13.) First, Ms. Atkinson argues that the arbitration clause is
unconscionable because it is contained in a contract of adhesion that was offered ort ar‘take i
leave it” basis, with Ms. Atkinson never being given the opportunity to reviewmste{d. at
pp. 7-9.) She further argues that the clause is unconscionable because she had no way of
knowing, or even considering, the terms of the arbitration clause prior to sigrangthe
defendats cannot demonstrate that tlause was “reasonable” under the circumstandds). (
Second, Ms. Atkinson argues thla¢ arbitration clause isnenforcable because she entered into
the FLEX Agreementinder financial duressid( at pp. 14-16.) According to Ms. Atkinsdhe
defendants took advantage of her financial weakness when they confronted her with &l unlaw
acceleration of the outstanding loaaddnce on her loa, “fine distinction of law” that she
lacked the “knowledge and sophistication” to understatdl.af pp. 11-13. Accordingly, she
requests that the court deny the Petition or, should the court determine that thenonstttee

referred to the arbitrator, merely stay the case, rather than dismisaihes. c(d. at p. 15.)



[l. The Defendants’ Reply in Support of the Petition

On May 10, 2017, the defendants filed a Reply in support of the Petition (Docket No. 20),
accompanietby a second affidavit from Mr. Hodges (the “Second Hodges Affidavit”) kBoc
No. 21). In the Reply, the d=idants argue that the “logical consequence” ofAtlanson’s
arguments regarding the invalidity and unenforceability of the FLEX Ageeeand its
arbitration clausés that the Installment Agreementand the arbitration clause and delegation
provision contained therein — remain in effect. (Docket No. 20, pp. 28} all, if the FLEX
Agreement’sarbitration clause and all provisions contained thereimaedid, as Ms. Atkinson
argues they arehen the provision within that clause supersedingasdt agreements between
the partiess invalid. (d.) Ms. Atkinson has not challenged the validitytbé Installment
Agreement’s arbitration clause and delegation provigindso, even if the court were to
conclude that the FLEX Agreement’s arbitoaticlause is invalicdthe Installment Agreement
would still require that this matter be referred to the arbitratdr)

Should the court consider Ms. Atkinsonisfenseso the FLEX Agreement’s arbitration
clause howeverthe defendants argue that they must be rejected because Ms. Atiasdailed
to direct any of her challenges specifically to the delegation provision, &sipineme Court’s
decision inRentA-Center 561 U.S. 63, requires her to dad. @t pp. 4-7.) According to the
defendants, Ms. Atkinson’s only challenge to the delegation provision is its orcinsan
allegedly invalid arbitration clause, which is not a defense that is suffycapdcific or unique
to the delegation provision to allow the court to disregard the provisiodedadnine the
arbitrability of her claims (Id.) Moreover, the defendants argue, Ms. Atkinson fails to present
anysufficiently specific ouniquechallenge to th€LEX Agreement’sarbitration clause

becausder defenses of unconscionability andremaic duress are premised ailéged flaws



in the formation othe FLEX [Agreement] as a whale(ld. at p. 7.) Ms. Atkinson’s arguments,
therefore, are “two levels removed from a targeted challenge to the FLEX Dealelgedvision,”
which the defendastargue is sufficient on its own — to require the enforcement of the dispute
resolution procedures outlined in the FLEX Agreement, including the delegation of issues of
arbitrability to the arbitrator. 1d. (citing RentA-Center 561 U.S. 63.)

Even if the court were to entertain Ms. Atkinson’s unconscionability and economic
duress defenses, the defendants argualdatensedail on their merits. I¢l. at pp. 7-10.)
Through the Second Hodges Affidavit, the defendants present documeritleyce that the
tablet process used at all Advance Financial locations presents custothehe terms of the
FLEX Agreement before they aasked to electronically sign the agreemauritich contradicta
key contraryassertiormade by Ms. Atkinson in her declarationd. (citing Docket No21).)
Moreover,even if the court were to credit MAtkinson’sstatementsegarding the
circumstances surrounding the formation of fh&X Agreement, the defendants argue that her
defenses fail as a matter of lawd. (at pp. 8—10.) According to the defendants, Ms. Atkinson
has failed to demonstrate that any portion of the arbitration clause — includindetijatida
provision —is substantivel unconscionable, and they further argue that her defenses are
“nullified” by the generous60-dayopt-out provision contained in the FLEX Agreement’s
arbitration clause, a physical copy of which Ms. Atkinson concedes haagatyed immediately
after signing the agreementd.((citing Docket No. 16 § 12).) Accordingly, the defendants
argue, Ms. Atkinson has failed to establish a viable contract defense to the displitean
proceduregstablishedn theFLEX and Installment Agreementnd the court, therefore, must

refer the matter to arbitration(ld. at p. 10.)



LEGAL STANDARD

Under the Federal Arbitration Act (“FAA”), 9 U.S.C. 88 1-16, where a litigant
establishes the existence of a valid agreement to arbitrate the dispute dhésdistrictcourt
must grant the litigant’s motion to compel arbitration and stay or disnossgulings until the
completion of arbitrationGlazer v. Lehman Bros., In@94 F.3d 444, 451 (6th Cir. 2005)
(citing 9 U.S.C. 88 34). There is a strong presumption in favor of arbitration under the FAA,
O.J. Distrib., Inc. v. Hornell Brewing Co., In@840 F.3d 345, 355 (6th Cir. 2003), as a result of
which any doubts regarding arbitrability must be resolved in favor of arbitré&@am v.

Lehman Bros., In¢340 F.3d 386, 392 (6th Cir. 200@)ting Moses H. Cone Mem’l Hosp. v.
Mercury Constr. Corp.460 U.S. 1, 24-25 (1983)).

On a motion to compel arbitration, the party opposing arbitration has the burden to prove
that there is agenuine issue of material faas to the validity of thagreement to arbitrate
Brubaker v. Barrett801 F. Supp. 2d 743, 750 (E.D. Tenn. 2011) (qudBreat Earth Cos., Inc.
v. Simons288 F.3d 878, 889 (6th Cir. 2002))he FAA permits arbitration agreements to be
declared unenforceable “upon such grounds as exist at law or in equity for the revocatipn of a
contract.” AT&T Mobility LLC v. Concepciorb63 U.S. 333, 339 (2011) (citing 9 U.S.C. § 2).
Thus, arbitration agreements may be invalidated by “generally apploaftiact defenses, such
as frau, duress, or unconscionabilityld. (quding Doctor’s Assocites, Inc. v. Casarotto
517 U.S. 681, 687 (1996))-ederal courts apply state law to determine whether contract
defensesnvalidate an agreement to arbitratéee Doctors Associates, Inc517 U.S. at 687.

ANALYSIS
In the Petition, the defendants séelenforce the arbitration clausentained in the

FLEX Agreemenbor, in the alternative, in thearties’earlier Installment AgreemenAs the

10



Sixth Circuit has noted, it is generally within the province offéeral court$o “determine
whether the parties have agreed to arbitrate the dispute at izt Earth Cos288 F.3dat
889 (quotingStout v. J.D. Byrider228 F.3d 709, 714 (6th Cir. 2000)Jhe defendanis
however, maintain that, not only are Ms. Atkinson’s claims subject to a valid adoitrat
agreement, budlso thathe parties havdelegated to the arbitrator all threshold issues
concerning the applicability of threlevantarbitration clause todr claims. (Docket No. 12,
pp. 6-15.) This delegation provision, the defendants arggeiresthat an arbitrator, and not
the court, determinthe arbitrability of Ms. Atkinson’s claimsand the courthereforemust
refer the matter to arbitration(ld.)

l. The Deleqgation Provision Requires Referral of This Matter to the Arbitrator.

Wheter a court or an arbitrator decides the validity of an arbitration agreentbra wi
delegation provision is governed by the Supreme Court’s decisRentA-Center, West, Inc. v.
Jackson561 U.S. 63 (2010). IRentA-Center the Supreme Court statdtht “parties can agree
to arbitrate ‘gateway’ questions of ‘arbitrability,” such as whether thieepdrave agreed to
arbitrate or whether their agreement covers a particular controvedsyat 68-69. Like the
arbitration clauses contained in the FLBXd Installment Agreements, tRentA-Center
arbitration agreement provided that it was for an arbitrator, not any other, faradiecide “any
dispute relating to the interpretation, applicability, enforceability or &dion of th[e]
Agreement, including . . . any claim that all or any part of this Agreemegntdor voidable.”

Id. at 66. The Supreme Court further held that a delegation provsstoseparately enforceable
provision becauseinder theFAA, “an arbitration provision is severable frahe remainder of
the contract.”ld. at 70-71 (quotingBuckeye Check Cashing, Inc. v. Cardedi6 U.S. 440,

445 (6th Cir. 2006)). Put differently, “a party’s challenge to another provision of the ¢patrac

11



to the contract as a whole, does not prégerourt from enforcing a specific agreement to
arbitrate.” Id. at 7Q This severability rule applies even if the delegation provision is contained
within the arbitration agreemenid. at 72;Danley v. Encore Capital Grp., Inc- F. App’x--,

2017 WL 710470, at *3 (6th Cir. Feb 22, 2017).

TheRentA-Centerdecision does not mean, howewubat a district court must
automatically grant a motion to compel arbitration in any situation in which the agreeme
underlying the dispute contains a delegation provision, because the party seekoid to a
arbitration may still raise defenses to the delegation provision ifSatiley, 2017 WL 710470,
at *3. Thepartyopposing arbitration must “challenge[] the delegation provigi@cifically,”
and its failureto do so requires the court to enforce the delegation provision as widten.
(quotingRentA-Center 561U.S. at 72)accord Milan Express Co. v. Applied Underwriters
Captive Risk Assurance Co., IN690 F. App’x 482, 485-86 (6th Cir. 2014). In her Response,
Ms. Atkinson opposes the Petition on the grounds that the arbitration clause and delegation
provisioncontainedn the FLEX Agreement are invalidecause she entered into the agreement
to arbitrateunder economic duress and because éneyincascionable. (Docket No. 15, pp. 6—
14.) Ms. Atkinson has, however, failed to advance any challenge to the partieshegt¢o
delegate questions of arbitrability that is specific and unique to the detegadvision, and she
has failed, therefore, to meet her burden in her opposition to the Petition.

A. Economic Duress

Ms. Atkinson argues that the facts she has presented to the court demonstratbehat
agreeing to arbitration” in this matter, she acted under economic duresgy tineedidating the
arbitration clause and the delegation provision contained therein. (Docket No. 15,Ip. 12.)

support of this contractual defense, Ms. Atkinson argues that the defendants’ the¢atitbfooh

12



her previous loan after they refused to continue to setveéstallment Agreement “amounted

to an unlawful acceleration of the outstanding loan balance, [but she] lacked both the knowledge
and sophistication to understand this fine distinction of lawd’) (As a result of this “fraud and

bad faith” on the part of the defendants, Ms. Atkinson arglnesywas forced to agree to take out

a FLEX loan “with more onerous terms [than her prior loan], including an arbitration

agreement.” Ifl. at pp.12-13.) “Accordingly,” Ms. Atkinson states, “because the arbitration
clause in the FLEX Contract was secured by means of economic duress, thecarpitoaision
contained therein isnenforceable.” I¢. at p. 13.)

This argument, however, is not sufficiently specific or unique to the delegation provision
to effectively contest the defendants’ argument that the provision is enforceable, and thereby
allow the court tadjudicate the validity of the arbitration clausee Rerf-Center 561 U.S.
at 86(Stevens, J., dissenting)A‘tlaim that an entire arbitration agreem is invalid will not go
to the court unless the party challenges the particular sentences that delgdygataisis to the
arbitrator, on some contract ground that is particular and unique to those seftences.

Ms. Atkinson attempts to frame her praad demonstrating that the arbitration clause was
secured by means of economic duress, but a mere challenge to the arbitraters ¢clats

sufficient to demonstratinat thedelegation provision contained therein is also invalid, because a
delegation provision is severable from an arbitration clause even when it isvednigthin that
clause.ld. at 72. Moreover, federal courts have routinely refused to disregard delegation
provisions when the party opposing arbitration raises a defense to the provision that is no
different tharher defense to the contract as a whole, or to the arbitration clause in gSeexal.

e.g, Patton v. Volkswagen Grp. of Am. Chattanooga Ops., NdC1:16¢v-327, 2017 WL

1288677, at *7 (E.D. Tenn. Apr. 6, 201Qarey v. Uber Techs., IndNo. 1:16ev-1058,

13



2017 WL 1133936, at *6 (N.D. Ohio Mar. 27, 201Fint v. Bank of Am., N.ANo. 15-13006,
2016 WL 1444505, at *6—7 (E.D. Mich. Apr. 13, 2016).

Moreover, even if the court could invalidate the delegation provision on the grounds that
it was included in an arbitration clause that was procured as a result of dusesst itlear that
Ms. Atkinson’s economic duress defense to the FLEX Agreement’s arbitradiasedk
sufficiently particular and unique to that clausefiectively contest the clause’s enforceability.
Ms. Atkinson’s duress defense to the arbitration clause essentially boils down rguiime fat
that, because slmmly agreed to the FLEX Agreemdrgcause she wamder duress, it
necessarily follows thahe only agreed tile arbitration clause contained in that agreement
because she was under dure8s the defendants have noted, Ms. Atkinson “does not argue that
she was extorted and coerced into executmgrbitration agreemenshe claims that sheas
coerced into executing a higher interest FLEX [Agreement] that happeeedtain an
arbitration clause.” (Docket No. 20, p. As the court has already noted, a challenge to the
validity of a contract as a whole is not sufficient to effectively contestrifoeaeability of an
arbitration clause contained within that contract

B. Unconscionability

Ms. Atkinson also argues that the facts she has presented to the court dentbastizte
FLEX Agreement’s arbitration clause is unconscionable, becausss ipresented in a contract
of adhesion, which gave her no meaningful opportunity to bargain over its form, and because

there was unequal bargaining power between her and Advance Financial, which gaveclakr

3 Ms. Atkinson herself appears to acknowledge tieatcontractual defenses aret
specific to the agreement to arbitratdo the delegation provisiomhen she acknowledgésat
ruling onher defensewill require the court to make findings of fact that “go [to] the underlying
meritsof [her] claims that [the] [d]efendants used coercion, threats, misrapatse, bad faith,
and power to force her into an extortionate credit transaction.” (Docket No. 15, p. 13.)

14



choice other than to “immediately acquiest®the FLEX Agreement(Docket No. 15, pp. 7—
11.) Again, however, Ms. Atkinson has advanced a contractual defentelshiat challenge

the validity of the delegation provision specifically, a failure that is underddy

Ms. Atkinson’s faulty assertion that her “unconscionability argument invalidatesntire
arbitration clause, including the delegation provision contained withinld."a{ p. 10 n.3).
Pursuant tdRrentA-Center 561 U.S. 63, a delegation provision is severable from theatrbn
clause of which it is a part and, as many federal courts have recognized, a defemse to t
arbitration clause in general is not sufficient to contest a defendantmengthat the delegation
provision contained therein is enforceabBee, e.gFlint, 2016 WL 1444505, at *6-7.

Moreover, even if the court could invalidate the delegation provision on the grounds that
it was included in an invalid arbitration claugas not clear that Ms. Atkinson’s
unconscionability defense to the arbitratiteuse in the FLEX Agreemert sufficiently
specific and unique to constitute a valid challenger arguments regarding the
unconscionability of the arbitration clause all rest on her allegatioasdiag the formation of
the FLEX Agreement itself, ingtling that she did not see the terms of the FLEX Agreement
before she signed itd; at p. 7) and that she was threatened with default on her installment loan
if she did not agree to take out a FLEX loah &t p. 15).

Accordingly, because Ms. Atkinson has failed to challenge the delegation provision
specifically, the defendants’ argument that the delegation provisionoiceable remains
uncontested, and the court cannot reach the merits of her duress and unconscionability
arguments. In light of the strong presumption in favor of arbitratioleuthe FAA— under
which any doubts regarding arbitrability must be resolved in favor of arbitration euhte c

concludes that it must treat the FLEX Agreement’s delegation provision dsadlienforce the

15



provision. The court must leave any challenge to the validity of the FLEX Agreement’s
arbitration clause to the arbitratand, therefore, will refer the matter to arbitration

[l The Court Will Stay the Matter Pending Resolution of the Arbitration.

In the eventhat the court compels arbitratiohetdefendants have requested that the
court dismiss MsAtkinson’s claims or, in the alternative, stay the current proceedings pending
resolution of the arbitration. (Docket No. 11.) The FAA instructs that, “upioig Isatisfied that
the issue involved in such suit or proceeding is referable to arbitration,” the dwalttdis
application of one of the parties stay the trial of the action until such adntrets been had in
accordance with the terms of the agrean? 9 U.S.C. § 3. Ms. Atkinson has requested that the
court stay this matter, rather than dismiss it. (Docket No. 15, p Nekgrtheless, the
defendants argue, the court shodisimissMs. Atkinson’s claims, because dismissal
appropriate when glaintiff's claims, “on their face, ... so clearly fall within the scope of an
arbitration clause that there [is] no question as to their arbitrability.” K@ddo. 12, p. 11
(quotingDearmon 2014 WL 1961911, at *2).)

It is true that, when a coudsues an order compelling arbitratidnpaychoose to
dismiss the suit, rather than stay it, where all of the issues involved in the swibpret to
arbitration. See Green v. Ameritech Cqr@00 F.3d 967, 973 (6th Cir. 2000) (quotiigord v.
DeanWitter Reynolds, Inc975 F.2d 1161 (5th Cir. 1992)pismissal is not warranted in the
present casdiowever, because the court has not determined that that Ms. Atkinson’s claims
“clearly fall” within the scope of the arbitration clause, nor that tiefeo question as to their
arbitrabilty.” Dearmon 2014 WL 1961911, at *2. Rather, the court’s decismrefer
Ms. Atkinson’s claims to arbitration rests on its detaation that, pursuant to the FLEX

Agreement’s delegatioprovision, the arbitratas entitled to determine the arbitrability of

16



matter The court finds it appropriate, therefore, to stay this action pending resolutian of
arbitration. See, e.gHoward v. Rent-ACenter, Inc. No. 1:10ev-103, 2010 WL 3009515, at *6
(E.D. Tenn. July 28, 2010) (concluding that a stay was appropriate, rather than dishifssal
plaintiff’'s claims when the parties had agreed to delegate questions of arbitrability to an
arbitrator, and the court had not determined whether all of the plaintiffsclaere covered by
the arbitration agreemeént

CONCLUSION

For the reasons discussed herein Régtion(Docket No. 11) will be grantedlThe court

will refer the matter to arbitratioand stay these proceedings pending resolution of that

i og—

ALETA A. TRAUGER
United States District Judge

arbitration

An appropriate order will enter.
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