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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

APRIL ANDERSON, )
)
Plaintiff, )
)
V. ) Case No. 3:17v-00609
) Judge Aleta A. Trauger
SUMNER COUNTY SHERIFF'S )
OFFICE et al., )
)
Defendans. )
MEMORANDUM

Before the court is the defendants’ Corrected Motion to Dismiss Amendegl&pm
(Doc. No. 20). The motion has been fully briefed and is ripe for review. For the retas®as s
herein,the court will grant the motion and dismiss this action in its entirety
l. Factual and Procedural Background

The plaintiff filed her initial Complaint in this action on March 17, 2017, assertingsla
against defendants the “Sumner County Sheriff's Office and/or Sumner CountyjieGum
County Sheriff Sonny Weatherford, Sumner Couftiief DeputyAaron Pickardand Officers
Kelly Smart, Keith Bean, Geoffrey Wall, and Jordan Holleran. (Doc. No. 1.) Ratefiting a
responsive pleading, the defendants filed a Motion to Dismiss (Doc. No. 5) and supporting
Memorandum (Doc. No. 6). The plaintiff filed a Response to Defendants’ Motion to Dismiss
(Doc. No. 9)and, at the same time, Motion to Amend Complaint as a Matter of Course
Pursuant to Fed. R. Civ. P. 15(a)(1)(B) (Doc. No. &9 the Preliminary Psychiatric Report
(Doc. No. 8), prepared by the plaintiff's treating psychiatrist at hernatyts requestStrictly

speaking, te motion was unnecessary, as the plaintiff did, in fact, have a right under Rule 15(a)
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to amend her complaint in response to the defendant’s Motion to Dismiss without seakmng |
of court. The court nonetheless granted leave, and, after prompting by the coudiritifé phs
now filed her Amended Complaint. (Doc. No. 26.)

In her Amended Complaint, the plaintiff ajles thatshe is an “older Africasimerican
female” (Am. Compl.yJ 35)who, at the time she initiated this action, was emploggdhe
Sumner County Sheriff's Officas a Correctional Officer at the Sumner Coulayin Gallatin,
Tennessee. (Am. Comfif 1, 3) Defendant3VNall andHolleran, also Correctional Officergre
white males who were twenty and tweimtye years old, respectively, in October 2016. (Am.
Compl. 117, 8.) On October 22, 2016, the plaintiff, Walhd Holleran left work at the same
time and walked to the parking lot together. (Am. Confp20.) Wall and Holleran walked to
Wall's vehicle while the plaintiff walked to her vehicl&hen Wall and Holleran reached Wall's
vehicle,Wall reached in andemoved something from the vehicle. The mpiiff initially did not
know what it was, but she saw a red laser light hitting her vehicle and around hehdégbers
sawthat Wall was holding a gun in his hand that had a flashlight and a laser p{iater
Compl. 21.) In response, the plaintiffery frightened, screamed at Wall to stop before she was
accidentally shot. Wall laughed in response. The plaintiff's fright and aredid¢tgtving an actual
gun pointed at her caused her to need to use the bathroom, so she returned to the Shegiff's Offic
to do so. While she walked quickly back into the building, Wall kept the gun and its red laser
light trained on her, causing her additional fear and mental distress. Theffplaet the
restroom, composed herself, and returned to her vehicle afteashba Wall and Holleran had

left. (Am. Compl. § 21.)

! The plaintiff's Motion to Amend incorporated the new paragraphs she sought to add to
her original pleading, but the plaintiff did not submit with her motion aars#e proposed
Amended Complaint.



The plaintiff asserts that the acts of Wall and Holleran “were likely violatidns o
Tennessee criminal law(Am. Compl. § 22.) Specifically, the plaintiff cites tthe Tennessee
statutes that definghe offense of aggravated assault as the act of “intentionally or knowingly
caus[ing] another to reasonably fear imminent bodily injifrguchactionalsoinvolves “the use
or display of a deadly weapon.” Tenn. Code AB8.39-13101(a)(2), 3913-102(a)L)(A)(iii).

(Am. Compl. 1 23.)

The plaintiff alleges that Sumner County Sheriff’'s Office policy requillemnaployees to
report to their immediate supervisor any violation of the law byaewn the jail premises.
(Am. Compl. T 24.) After this incident, the plaintiff “followed proper procedure for such an
event occurring on the premises of the jail” (Am. ConfpR1) by immediately calling her
supervisordefendant Kelly\Smart, to report that she had been the victim of an aggravated assault
on the jail premises. (Am. Comg].24.) Under jail policy, Smart, as the plaintiff's supervisor,
was required to notify the appropriate deputy sheriff, who was supposed to “invesapgate, r
and, if necessary, obtain a warrant for the arrest of the person.” (Am. Compl. § 24.)

The plaintiff also reported that Holleran had violated jail policy by bringingreopal
firearm onto jail premises. The plaintiff further alleges thmcause Holleramvas not yet
twenty-one years olét the time? it was illegal for him ® possess a firearm without a perarit
that her report gave rise to a need to investigate Holleran and Wall for a possiat®mi of
Tenn. Code Ann§ 39-17-1317(a)(1), which pertains to the illegal possession and carrying of a
firearm. (Am. Compl. 1 25.)

Based on jail policy, the plaintiff reasonably believed that Smart and thersfébeve

her in the chain of command would follow jail procedures for investigating the creperted

% The plaintiff alleges elsewhere that Holleran was twemtg years old on October 22,
2016. (Am. Compl. 1 8.) She alleges that Wall was only twenty. (Am. Compl. § 7.)



by the plaintiff. (Am. Compl. I 25.) Smart, however, took no meaningful action to report,
investigate, or arrest Holleran and Wall for their crimes or to report theandeputy sheriff or
the sheriff.(Am. Compl.§ 26.) Instead, she issued a verbal counselinyatl and directechim

to apologize to the plaintiffAm. Compl. § 27.)

Upon later learning that Smart had not reported the incigetihe chain of command as
required by jail policy, the plaintiff submitted a written report concerning tleateto Captain
Canter, who is not a defendant in this actigim. Campl. 1128-29;0rig. Compl. ExA, Doc.
No. 1-1.) Captain Canter disclosed the statement to defendant Bean, who advised Canter that he
would look into it and would brie€hief Deputy Sheriff Aaron Pickard about it. (Am. Com%l.
30.)

Bean thereafter ingtigated the incident by interviewing the plaint¥all, Holleran,
and Smart. (Am. Complf 31.) On November 9, 2016, he completed the investigation and
prepared a written repofAm. Compl.§ 32; Orig.Compl. Ex.B, Doc. No. 12.) Bean'’s report,
accordng to the plaintiff, confirms her version of events and her assertion that Watl, ande
abetted by Holleran, committed the offense of aggravated assault, among ctheesffby
intentionally pointing a weapon at her and causingdeesasonablyearimminent bodily injury.
(Am. Compl.§133.)Rather than arresting and charging Wall and Hollevén criminal offenses,
however, Bearsustained the plaintiffs complaint against thand recommendedhat Wall be
issued a written reprimand and that his diityarm carry privilege be suspended indefinitely,
that Holleran receive a counseling session for failing to report misconduct known dansdys
and that Smart receive a counseling session for failing to hand the incident apgsobac.

No. 1-2)

On November 10, 2016, Bean submitted his report to Chief Deputy Pickard. (Am.



Compl. 1136.) On November 17, 2016, Pickard prepared written disciplinary statemeWsifor
andHolleran, adopting Bean'’s factual findings and disciplinary recommaemsatOrig. Compl.
Exs.C & D, Doc. Nos. 13, 1-4.) The plaintiff alleges that Pickard failed, however, to adopt her
most serious allegations regarding Wall’s act of following her with the lasen frem the gun
as she walked back into the building. (Am. Com{pB7.) Pickard was on notice that Wall and
Holleran had committed the offense of aggravated asdault instead of arresting them, he
adopted Beds disciplinary recommendatien(Am. Compl. § 38.) On November 18, 2016,
Sheriff Weatherford approved and adopted Pickaad®ons Qrig. Compl. Ex. C & D, Doc.
Nos. 13, 1-4), despite also being on notice that Wall and Holleran had committed the offense of
aggravated assault while on jail premises, and despite being on notice that Pickatdafdn
Bean hd “statutory duties to report, investigate, and arrest Wall and Holleran,dadhad that
duty,” thus breaching his owstatutoryduty to report, investigate, and arrest Wall and Holleran.
(Am. Compl. 1 39.)

The plaintiff asserts that these decisionsenaade without consulting her and, therefore,
that the defendants’ actions “deprived [her] of her statutory victim rightsid. @ompl.q 40.)
She was not informed of what had transpired until December 2, 2016, when she contacted Bean
to find out. (Am. Campl. 1141, 42.) The plaintiff also provided the Sumner County District
Attorney with a copy of Bean’s written report, e district attorneydeclined to prosecute
Wall and Holleran. (Am. Compl. { 47.)

The plaintiff sought legal counsel. On December 12, 2016, thatiffla attorney
contacted Sumner County’s Law Director, Leah Dennen, to inform her that théfdiadtbeen
the victim of aggravated assault on jail premises by two officers with the SumoetyCo

Sheriff's Office, that the plaintiff was required to come into regular contath Wall and



Holleran while on the job, and thaas a resultshe was being subjected to a hostile work
environment(Am. Compl.q145-46; Orig. Compl. Ex. F, Doc. No-@.) The plaintiff's attorney
requested, ondr behalf, that she be placed on administrative leave with pay until the matter was
resolved.(Am. Compl.  46; Orig. Compl. Ex. F, Doc. No.-&) Sumner County denied the
plaintiff's request for leave without pay, and the plaintiff continued to work Isecstoe neded
the job. (Am. Compl. 67.)

The new allegations in the plaintiffs Amended Complaint primarily conceck-aad
forth correspondence between plaintiff’'s counsel and defense counsel concermlaintifés
deteriorating mental health as aul of her continued exposure to what she deemed a hostile
work environment, her continued demands that the Sumner County Sheriff's OfficeNddice
and Holleran on administrative leave and conduct an actual criminal investigaiito their
actions, andhe defendant’s assertion that the Sheriff's Office had determined that Wdall an
Holleran had not committed a crimia the course of this correspondence, according to the
plaintiff, defense counsel admitted that Bean made the determination, eves bifrviewing
them, that Wall and Holleran had not committed a cri(Aea. Compl.{{ 6874 & Exs. HJ,
Doc. Nos. 261, 262.) The plaintiff asserts that this means that Bean “had already prejudeed t
case even before he knew what Wall/Holleran would have to say, particutagyne based his
opinion on their state of minds, thereby indicating that Sgt. Bean’s investige®a pretext to
protect Wall/Holleran from criminal prosecution. This act by the DefendanB8gh effectively
denied the Plaintifaccess to criminal justice as a victim of a violent crime.” (Am. Cofhpb.)

On May 22, 2017, the plaintiff received Reeliminary Report from psychiatrist Dr.
William Kenner, who diagnosed the plaintiff with post traumatic stress disorder P'pT@Em.

Compl. 176; Doc. No. 8.) Dr. Kenner furthepined that the atmosphere at the Sumner County



Sheriff's Office was unsupportivef the plaintiff and that continuing to work there would
damage her health and prolong her symptoms. Plaintiff’'s counsel informed thdategeof Dr.
Kenner's assessment and provided them with a copy of the Preliminary R&parCompl. {1
76, 77 & Ex. K.)

Based on Dr. Kenner’'s conclusion that continued employment with the Sumner County
Sheriff's Office would be detrimental to her mental health, the plailgitf her employment
effective May 25, 2017. She alleges that she was constructively dischargeésast afrthe
hostile work environment created by the defenda@Gis May 30, 2017, defense counsel
acknowledged the plaintiff's decision to leave her employment and notified filainbunsel
that the defendants considered her to have resigned. (Am. Compl. 11 77, 78 & Ex. K.)

Based on these allegations, the plaintiff purports to #tatéollowingclaims against the
various defendants:

(1) Aclaimunded42 U.S.C. § 1983,

(a) againstWall and Holleranon the basis that these defendants, while
acting under color of law, deprivabe plaintiff of her rights to liberty and equal
protection, when they committed the oféenof aggravated assault against her on
the premises of the Sumner County Sheriff's Offigecreating a hostile work
environment after she reported their actjcarsd

(b) againstSmart, Bean, Pickard, and Weatherford on the basis that these
defendants, while acting under color of law, deprived the plaintiff her rights to
liberty, due process (substantive and procedural), and equal protection by failing
to report, investigate, and cause the arrests of Wall and Hodladhhy tolerating

and causing a hostile work environment and forcing a constructive discharge;



(c) againstthe Sumner County Sheriff's Office based on a failure to train

and supervise.

(2) A claim under 42 U.S.(8 1981 against the Sumner County Sheriff's Office and
the individual defendast

3) Claims of hostile work environmentconstructive dischargeand retaliationin
violation of Title VII® andthe Tennessee Human Rights Abénn. Code Ann§ 4-2-101et seq,.
against the&sumner County Sheriff’'s Office, based on the hostile workrenment the plaintiff
endured as a result of the conduct of individual defendants who were motivated by the'laintiff
age, race, and sex; and based on her constructive discharge;

(4) Claims unde42 U.S.C.§ 1985 against all defendants based on a coarspito
deprive the plaintiff of her right to equal protection; and

(5) Supplemental state law claims against Wall and Holleran for assault, battery,
outrageous conducandintentional infliction of mental distresand against the Sumner County
Sheriff's Office under aespondeat superiadheoryand based on its own negligence.

The plaintiff seeks compensatory and punitive damages, front pay or reinstatement and
all other equitable and legal relief to which she is entitled.
Il. Standard of Review

In deciding a motion to dismiss for failure to state a claim under Rule 12(b)(6), the court
must“construe the complaint in the light most favorable to the plaintiff, accept its allegatso
true, and draw all reasonable inferences in favor of the plainbffectv, Inc. v. Treesh487
F.3d 471, 476 (6th Cir. 2007Inge v. Rock Fin. Corp281 F.3d 613, 619 (6th Cir. 2002). The

Federal Rules of Civil Procedure require that a plaintiff provide “a short anal gtiaiement of

% The plaintiff filed an EEOC charge and wavidednotice of her right to sue dated
December 20, 2016S¢e Orig. Compl. Exs. 7-8)oc. Ncs. 1-7, 1-8.)



the claim’ that will give thelefendant fair notice of what the plaintiff's claim is and the grounds
upon which it rests.Conley v. Gibson355 U.S. 41, 47 (1957) (quoting Fed. R. Civ. P. 8(a)(2)).
The court must determine whether “the claimant is entitled to offer evidensepportthe
claims,” not whether the plaintiff can ultimately prove the facts alle§ederkiewicz v. Sorema
N.A, 534 U.S. 506, 511 (2002) (quotiBgheuer v. Rhode416 U.S. 232, 236 (1974)).

The complaint’s allegations, however, “must be enough to raise a right faatmiee the
speculative level.’Bell Atlantic Corp. v. TwombJ\550 U.S. 544, 555 (2007). To establish the
“facial plausibility” required to “unlock the doors of discovery,” the plainténnot rely on
“legal conclusions” or “[tlhreadbare recitals of the elements of a cause of actiaadnshe
plaintiff must plead “factual content that allows the court to draw the redsonédrence that
the defendant is liable for the misconduct allegéaficroft v. Igbgl556 U.S. 662, 678 (2009).

II. Discussion
A. Section1983 Claims
1. Claims Against Wall and Holleran

The defendant argues that (1) the plaintiff fails to show that Wall and Holleeae
acting “under color of law” when they pointed a loaded weapon at her; and (2) the f{gaintif
claims against Wall and Holleran “do not fit into the equal protection framewdkc. (No. 19,
at 9.) In respons® the Motion to Dismiss the Amended Complathe plaintiff utterly fails to
address the question of whether Wall and Holleran weregaatider color of state law. In her
response to the original Motion to Dismiss, however, she argues that the defendattswsom
admitted that Wall and Holleran were acting under color of law when the Sumner County
Sheriff's Office took disciplinary action against them based on their conduct.

“A 8§ 1983 claim must present two elements: (1) that there was the deprivation of a right
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secured by the Constitution and (2) that the deprivation was caused by a persomraizing
color of state law.'Wittstock v. M& A. Van Sile, In¢.330 F.3d 899, 902 (6th Cir. 2003J.he
traditional definition of acting under color of state law requires that thendiafé¢ .. . exercised
power possessed by virtue of state law and made possible only because gumarmicloted
with the authority of state lawWest v. Atkins487 U.S. 42, 4960 (1988)internal citatimm and
guotation marks omitted).

Citing West the Sixth Circuit has recognized that “Section 1983 is generally not
implicated unless a state actor’s conduct occurs in the course of peg@mactual or apparent
duty of his office, or unless the conduct is such that the actor could not have behaved as he did
without the authority of his office.Waters v. City of Morristowrn242 F.3d 353, 359 (6th Cir.
2001). ‘The key determinant is whether the actor intends to act in an official capacity or to
exercise official responsibilities pursuant to state law. Logicalhen, not every action
undertaken by a person who happens to be a state actor is attributablstaaetfiéd. (citing
West 487 U.S. at 50). Thus, “the acts of state officials ‘in the ambit of their personal puilsuit
not constitute state actiond. (quotingScrews v. United State325 U.S. 91, 111 (1945)). “[A]
defendant’s private conduct, outside the course or scope of his duties and unaided by any indici
of actual or ostensible state authority, is not conduct occurring under color ohstdtell “The
fact that a police officer is on or off duty, or in or out of uniform is not controlfibgs the
nature of the act performed, not the clothing of the actor or even the status obmelaty, or
off duty, which determines whether the officer has acted under color of Bwurris v. Thorpe,

166 E App'x 799, 802 (6th Cir. 2006QguotingSengel v. Belcher522 F.2d 438, 441 (6th Cir.
1975)).

Based on these principles, the Sixth Circuit has repeatedly held that a patiee adks
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not act under color of state law when he acts completely outside the authority ofdeisSafé,

e.g, Burris, 166 F. App’x at 800, 86D3 (holding that a police officer, “even while on duty and

in uniform,” did not act under color of state law when he engaged in consensual sexual
intercourse with a civilian during a “citizen ridéong”); McNeese v. Vandercook73 F.3d 429
(Table) 1999 WL 133266at *2 (6th Cir. Feb. 25, 1999) (holding that a deputy sheriff who
struck a fellow deputyhile on the job waiting for roll calllid not act under color of state law);
Mooneyhan v. Hawkind 29 F.3d 1264Table) 1997WL 685423,at*4 (6th Cir. Oct. 291997)
(holding that a police officer did not act under color of state law when he took advahtage
friendship with the plaintiff, not his authority as a police officer, to rape her).

In attempt to avoid dismissaf her§ 1983 claims against them, the plaintiff argued, in
her Response to the defendants’ Motion to Dismiss her original Complaint, that the disfenda
admitted that Wall and Holleran were acting under color of state law when Beshindtis
official report that if officers are in uniform or “do anything that would bring enalsament or
discredit” to the office, then the Sheriff's Office “could intervene ondofty behavior.” (Doc.

No. 9, at 7 (quoting Doc. No. 1, Ex. B, at 3).) In addition, the defendants approved the taking of
disciplinary action against Wall and Holleran based on their conduct. This evideweever,

does not suggest that the officers were acting under color of law. It metabfighes that they
could be disciplined for actions taken while off duty and not acting under color of law.

Even viewed in the light most favorable to the plaintiff, the facts establish\hlhtand
Holleran were not acting under color of state law during the incident giving rise fdintiff's
claims Neither officer purported to exercise his authority as a police officer imgianfirearm
at the plaintiff, and the gun at issue wagersonal weapon, not one issued by the Sumner

County Sheriff's Office. The defendants were off duty at the time of the evanhghlbeen



12

released from their shift at the jail. Their actions are not “fairly attributable’etsttteLugar v.
Edmondson Oil Cp457 U.S. 922, 937 (1982).

The court finds that the plaintiff fails to state a claim un8ldr983 against Waland
Holleran because she has failed to show that they were acting under color of statbdaw. T
motion to dismiss th8 1983 claim against them will therefore be granted.

2. Claims Against Smart, Bean, Pickard, and Weatherford

The plaintiffassertshatSmart,Bean, Pickard, and Weatherford, while acting under color
of state law, violated her right to liberty, due process, and equal protection wienadlaged
their obligations under state law to “report, investigate, and cause tlstsanfeWall and
Holleran” (Am. Compl.{ 48) Specifically, shemaintairs that, under Tennessee law, the
defendants have a statutorily imposed duty “to ferret out crimes, to secdem@viof crimes,
and to apprehend and arrest criminals” (Am. Corfijll4 (quoting Tenn. Code Ann. § -38
102(b)); to arrest any person whom thiegsonablysuspect of “being armed with the intention
of . . . assaulting . . . another person or otherwise breaking the peace” (Am. Lamfduoting
Tenn. Code Anng 38-34108)); and to prode certain information t@ictims of violent crimes
(Am. Compl. T 44 (quoting Tenn. Code Anrg 40-38113)). The plaintiff insists that the
defendantsfailure to carry out these duties constitutes a violation 1883. She alsolaimsthat
the defendantsiolated her substantive and procedural due process rdtgathey acted with
deliberate indifference to her feddyaprotected rights by failing to investigate and arrest Wall
and Holleran And she claims that tee defendants’ acts violated her substantive-piozess
rights because they shock the conscience. (Doc. No. 21, at 3—4.)

The defendantdn responseargue that(1) the plaintiff's own allegations show that the

defendants actually investigated the incident and disciplined Wall and &igliend that,
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otherwise, 81983 “cannot be used to force the state to prosecute or to establish liability for
failure to prosecute{Doc. No. 19, at 67 (citations omitted))(2) the state statutes cited by the
plaintiff do not create constitutional rights aluties; and (3) the alleged conduct is not
conscienceshocking so as to support a substantive due process claim.

The court agrees, for the reasons explained below, thag th@83 claims against
defendants Bean, Smart, Pickard, and Weatherford are stdpismissal

a. Failureto investigate, arrest or prosecute

A 8§ 1983 action cannot be used to force the state to pros€mltger v. Darling 98
F.3d 211, 222 (6th Cirl996),cited inFerqueron v. Nichols145 F.3d 1331Table), 1998 WL
246352, at 2 (6th Cir. May 6, 1998) Likewise, to the extent the plaintiff seeks to hold the
supervisory officers liable in their individual capacity for failing totler investigate and to
arrestWall and Holleran, the court finds thste fails to state a claimder 42 U.S.C§ 1983.

“[T] he law is clear that a private citizen has no constitutional, statutory, or colamaeight to
require a public official to investigate or prosecute a cfifi¢oods v. Miamisburg City Seh

254 F. Supp. 2d 868, 873 (S.D. Ohi603) (itations omittegt see alsoFulson v. City of
Columbus 801 F.Supp. 1, 6 (S.DOhio 1992) (“A public official charged with the duty to
investigate or prosecute a crime does not owe that duty to any one member of the mpaiblic, a
thus no one member of the public has a right tapa a public official to act)”

Although theplaintiff could potentiallyassert an equal protection claim based on a failure
to investigate or pursue prosecutibrshe alleged thathe failure was based on her race ot tha
her allegations of unlawful behavior wereated differently than similar complaints by a white
personor against blaclofficers, the plaintiff fails to allegeplausible facts suggesting that the

decision not to arrest or pursue prosecution was relatdter race or resulted idisparate



14

treatment' Accord Jones v. Union Cnty., Ten®96 F.3d 417, 426 (6th Cir. 2002) (holding that
the plaintiff failedprovide evidence to suppoan equal protection claim where she failed to
show that she was “intentionally and purposefully discriminated against becauser of h
membership in a protected classAjthough the plaintiff alleges that she is African American
and thatdefendantsare white, she does not allegay facts plausibly linking the defendants’
decisios to her race (or age or gendefs set forth above, to state a colorable claihg
plaintiff cannot rely on “legal conclusions” or “[tlhreadbare recitals ofefleenents of a cause of
action”; she must, insteaghlead “factual content that allows theuct to draw the reasonable
inference that the defendant is liable for the misconduct allefgguhl, 556 U.Sat678.

The court therefore finds that the Amended Complaint fails to state a claim agginét an
the individual defendants based on the failio investigatearrest or prosecute.

b. Failureto comply with state statutes

Even assuming that the state statutes upon which the plaintiff reli¢s ardaty under
state law”® the violation of a right created and recognized by state law does not amount to a
constitutional violation and is not actionable un8et983. The Sixth Circuit has held that “a
violation of a state statute does not create a liberty interest or proggrtyunder the Due
Process Clause of the Fourteenth Amendmeldties 296 F.3d at 429. Moreover, generally
speaking, [t] he violation of a right created and recognized only under state law is not actionable
under 8§ 1983.1d. (quotingHatrrill v. Blount Cnty., Tenn.55 F.3d 1123, 1125 (6th Cit995)).
The defendants’ failure to comply with their supposed obligation to pursue legal agamst

Wall and Holleran ando ensure that they were arresteed not violate the plaintiff's

* The plaintiff alleges that she was received disparate treatment from that of \Wall an
Holleran, but she fails show that they were similarly situatell et.

®> The defendants dispute that proposition, based on stateSleeDdc. No. 24, at 3.)
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constitutional rights.
C. Deliberate indifference to conscience-shocking conduct

The plaintiffalso attempts to state a substantive due process claim based on her assertion
that thedefendantstonduct is so deplorable as to shock the conscience. Thisfalrhecause
the allegations in the Amended Complaint, construed in the light most favtwahle plaintiff,
do not establish that any of the defendants’ conduct*a@adrutal ando offensiveto human
dignity” as to shock the conscien¢ochin v. California342 U.S. 165, 174 (1952).

The Sixth Circuit has defined this type of substantive due process claim asngvolv
“actions that ‘government officials may not take no matter what proceduratcpoots
accompany them,’ alternatively known as actions that ‘shock the conscieBiaey v. City of
Pontiag 906 F.2d 220, 225 (6th Cir. 199@uotingWilson v. Beeher70 F.2d 578, 5886 (6th
Cir. 1985) (en bancj In Puckett v. Lexingtedrayette Urban County GovernmeB66 F. App’x
462 (6th Cir. 2014), the Sixth Circuit noted that the “shock the conscience’ strain eksfuic
substantivedue process claims is recognized ‘in the exclusive context of cases involving
physical abuse.”ld. at 472 (quotingChoate’s Air Conditioning & Heating, Inc. v. Light, Gas,
Water Div. of City of Memphisl6 F.App'x 323, 329 (6th Cir2001)) And even within that
strain conduct that “shocks the conscience”’gesnerally “conduct that is ‘so*brutal” and
“offensive” that it [does] not comport with traditional ideas of fair play and decéndy.
(quotingHandy—Clay v. City of Memphis, Ten@95 F.3d 531, 547-48 (6th Cir. 201L2)

Here, the conduct in question is not the alleged aggravated assault by Wall and

Holleran—which, however reprehensibldid not involve physical contact or physical injury.

® A § 1983 substantive due process claim must either be bastal \d@aolation of an
explicit constitutional guarantee (e.g., a fourth amendment illegal saimlation),” which is
not alleged here, “or on behavior by a state actor that shocks the consdszalss,"906 F.2d at
225.
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Rather, the conduct at issue is the other individual defendants’ violation of their purpoyted dut
to investigate, arrest, and prosecute Wall and Holleran for such behawarcdiduct, a step
removed from that of Wall and Holleran, also did not involve physical abuse and does not
remotely qualify as conscieaeshocking.

The court finds, in sum, that the Amended Complaint fails to state a claim 116&3
against defendants Smart, Bean, Pickard, and Weatherford.

3. Claim AgainstSumner County Sheriff's Office/Sumner County

The Amended Complairaisopurpats to statés 1983claims againsBumner Countand
against the naturgderson defendants their official capacities. $eeOrig. and Am. Compl{{
3-8.) The official capacity claims are equivalent to claims against the ot entity that
employs themMonell v. Dep’t of Soc. Serygl36 U.S. 658, 90 n.55 (1978)

To establismunicipal liability under 8 1983the plaintiff must demonstrate both ¢the
deprivation of a constitutional right, and (2)at the municipal entitys responsible for that
deprivation.Ellis ex rel. Pendergrass v. Cleveland Mun. Sch. D#&g5 F.3d 690, 700 (6th Cir.
2006) “For liability to attach, both questions must be answered in the affirniaee v.
Claiborne Cnty, 103 F.3d 495, 506 (6th Cil996).That is, b esablish that Sumner County
causedthe undeying constitutional violation, the plaintiff must actually establish the predicate
constitutional violation.

Here, the court has concluded that the Amended Complaint fails to alttgsHawing
that any of thendividual defendants violated the plaintiff's constitutional rights for purposes of
stating a claim undeg 1983.A fortiori, the plaintiff cannot establish liability on the part of
Sumner County for having caused any such constitutional viola&icrordngly, the officiat

capacity claims against the natupgrson defendants and the claim against the municipality
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under 81983 are alssubject to dismissdbr failure to state a claim for which relief may be
granted

B. Section 1981Claim

In the origind Complaint, the plaintiff alleges that the defendants’ actions violated 42
U.S.C. 81981. In her Response to the defendants’ first Motion to Disitesplaintiff states
that, in light ofMcCormick v. Miami Uniy.693 F.3d 654 (6th Cir. 2012), she is withdrawing her
claim under§ 19817 (Doc. No. 9, at 2.) Because the plaintiff has withdrawn the claim and does
not assert 8 1981 claim in the Amended Complaint, the motion to dismiss this claim is moot.

C. Section 19883) Claim

Section 1985 prohibitsconspiracies‘for the purpose of depriving either directly or
indirectly, any person or class of persons of the equal protection of the laws or bf equa
privileges and immunities under the laws.” 42 U.S.C. 8§ (3830 prevail on a § 1985(3) claim,
a plaintff must prove “(1) a conspiracy; (2) for the purpose of depriving, either directly or
indirectly, any person or class of persons of the equal protection of the daves equal
privileges or immunities of the laws; (3) an act in furtherance of the cangpi(4) whereby a
person is either injured in his person or property or deprived of any right or prigfl@geitizen
of the United States.Vakilian v. Shaw335 F.3d 509, 518 (6th C2003) (quotindJnited Bhd.
of Carpenters & Joiners v. Sco#t63 U.S. 825, 82829 (1983)).The Supreme Court hadso
stated that “[tlhe language requiring intent to deprive of equal protection, or emuabps and
immunities, means there must be some racial or perhaps otherwisdadads invidiously

discriminabry animus behind the conspiregbactions.”Griffin v. Breckenridge403 U.S. 88,

" McCormickestablishes that§1983 is the exclusive mechanism to vindicate violations
of § 1981 by an individual state actaacting in either his official or individual capacity.
McCormick 693 F.3d at 660, 661.
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102 (1971).

The precise basis for the plaintiff&1985(3) claim is unclear. The Amended Complaint
states only: “Plaintiff alleges that the facts set forth herein categti{sic] a conspiracy among
the Defendants to deny her equal protection under 42 Ug2.€85.” (Am. Comply 59.)Thus,
as the court understands it, the alleged conspiracy involves the failure of the irdividua
defendants and, arguably, the prosecudittigrney, to investigate, arrest, and prosecute Wall and
Holleran for their actionsThe court finds that the Amended Complaint fails to state a claim
under 8§ 1985(3) for two reasons.

First, as demonstrated abovihie plaintiff's allegations are insufficient to establish a
violation of her equal protection rights for purposes of stating a claim ugd&®83.
Consequently, the defendants also cannot be liable, based on the same actions, forgctmspiri
violate the plaintiff's equal protection rightdcoord Thompson v. City of Memph&6 F. App’x
96, 103 (6th Cir. 2003) Thompsons claims under both § 1983 and § 1985(3) thus depend on
hi[s] successfully establishing that the defendants discriminated against hintf he was not
discriminated agains there has been no violation of his right to equal protection and no
conspiracy to deprive him of his right to equal protectjon.

And secondthe plaintff does not allege any facts that, if true, would establish that any of
the defendants’ actions wan any way motivated by racial or other ctassed animus. She
states only that she is African American and that the defendan@aaoasianShe leaps from
that premise to the conclusion that the defendants’ actions are motivated.yoezevidene,
beyond the plaintiff's speculatiors neededo support such a leapccord Radvansky v. City of
Olmsted Falls 395 F.3d 291, 314 (6th Cir. 2005pholding the dismissal o§ 1985(3)

conspiracy claim where the plaintiff “produced no evidence to dstrade that his [wrongful]
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arrest . . . was in any way motivated by racial or other-tdased animus;)Bassv. Robinson
167 F.3d1041, 105)6th Cir. 1999) (upholding dismissal of conspiracy claihere the plaintiff
failed to show that police officersise of excessive force was motivated by eavidious class
based animus).

The§ 1985 conspiracy claim will be dismissed on both grounds.

D. Title VIl Claims

1. Hostile Work Environment Claim Against Sumner County Sheriff's
Office/Sumner County

A hodile work environment clainander Title VII requires proof that:

(1) plaintiff belongs to a protected class; (2) she was subject to unwelcome

harassment; (3) the harassment was basdthi@@nmembership in the protected

class] (4) the harassment affectedeam, condition, or privilege of employment;

and (5) the defendant knew or should have known about the harassment and failed

to take action.

Phillips v. UAW Int’'| 854 F.3d 323, 327 (6th Cir. 2017) (citivgpore v. KUKA Welding Sys. &
Robot Corp. 171 F.3d 1073, 10489 (6th Cir.1999). Without concedinghat the facts as
alleged establish the existence of a hostile work environnibat,defendantdocus their
argument on whethethe plaintiffhas showreither that the alleged harassment was motivated by
her membership in a protected class or that the employer knew of the alleged é¥airassin
failed to take corrective action.

“Conduct that is not explicitly raeeased may be illegally rademsed and properly
considered in a hostieork-environment analysis when it can be shown that but for the
employee’s race, she would not have been the object of harass@lkayt.V. United Parcel
Serv., Inc.501 F.3d 695, 706 (6th Cir. 200The defendants here argue that the plaintiff has not

shown that race playeahy part in the alleged harassment or the SCSQO’s disciplinary decisions.

In Clay, the plaintiff did not allege that arexpresslyracial comments were made in the
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workplace, but she alleged that “the facially neutral conduct of her supervisodsomewas,
in fact, based on her racdd. In support of that theory, she submitted affidavits from herself and
two coworkers that stated that her supervisor singled her out and criticized her foctcndu
which her white counterparts engaged with impuyhitig., including, for example, eating a
doughnut while waiting for a coworker, the route she took to get to her work station, lkaving
work station to get a cup of coffee, using the bathroom at the end of a break, and théaize of
earrings.ld. The court found that theffidavits describingheseincidents “set forth specific
conduct for whicHthe plaintiff] was berated and for which her whiteworkers were not; thus,
the district court erred in finding that these affidavits did not provide sarifidetail’ 1d.

Conversely, in this case, the plaintdbes not allege any facts suggesting taased
harassment other than the fdwt she is black and the defendants are white plaintiff asserts
that the supervisorydefendants’ pursuit of a igvance procedure, rather than a criminal
prosecution, was a “gross violation of procedure and law [that] was discriminatayseeit
favored young Caucasian males at the expense of an older Afimcarican female. (Am.
Compl. 35.) She maintains that denying her request for paid leave had the effect of cgntinuin
to expose her a hostile work environment, but she does not explain how the environment was
hostile, because she does not allegé dhg otherharassing conduct occurred after the October
2016incident in the parking lot, other than the SCSO'’s refusal to move Wall and Holleran to a

different shift so the plaintiff would not come in contact with ttfeimstead of facts, the phatiff

8 Correspondence between counfsel the plaintiff and the defendangdtached to the
Amended Complaint indicates that the SCSO offered to move the plaintiff to ardifarg, but
she refused, so neither she nor Wall and Holleran were moved. She asserts in hahBE@C
that “[e]ver since the incidenfher] co-workers™—presumably referring to Wall and Holleran
“have treata [her] in an aggressive manner.” (Doc. NIB7.) But she does not includbat
allegationor describe such behavior in her Amended Complaoitshow how it was related to
her protected status.
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supports her claim with conclusory, unsupported assertions, includingththagrievance
procedure “favored young Caucasian males at the expense of an older-Ameaican female”
(Am. Compl.q 35); that the rejection of her claim for paid leave exposed her to “a hostile work
environment based on her race” (Am. Gunf 46); and that the defendants’ actions were
pretextual insofar as they demonstrated that the SCSO “favored Defewdahtmnd Holleran,
at the Plaintiff's expense, thereby creating a hostile work environmeed loesher race, age,
and sex.” (Am. Compl. 1 82.)

Allegations that a plaintiff belongs to a protected class and has been subjectssmbara
behaviorare simplynot sufficient to state a hostile work environment clégee, e.g.Hairston
v. Dep't of Veterans AffairdNo. 1:15-CV-660, 2015 WL9304558, at *4 (W.D. Mich. Dec. 21,
2015) (“[T]he fact of a protected status is not enouffthe plaintifff must allege harassment
based on that protected status The factual contentin this case-as distinct from the
conclusory and speculative asserie-des not showthat any ongoing harassing behavior
occurred othat thepurportecharassment was racially motivated

Because the plaintiff has not alleged facts suggesting that the conduct abdutsiadni
complains was motivated by her protected stamisn “older” AfricarAmerican womanthe
court finds that she fails to state a claim of hostile work environment, withoutimgathe
guestion of whether the employer is liable for any purported harassing behavior.

2. Constructive Discharge

The plainiff alleges in the Amended Complaint that the defenddtasting both in their
individual and official capacities, created a hostile work environment beginrheg Wlaintiff
was assaulted on October 22, 2016 and continuing to May 25, 2017, which caused h

constructive discharge.” (Am. Comf§l.79.) She alleges that the defendants, “acting in both their
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individual and official capacitiesdeliberately created intolerable working conditions as
perceived by a reasonable person and did so with the inteofidocing the Plaintiff to leave
her job.” (Am. Comp. 1 80.)

To prevail on a constructive discharge allegation based on a hostile work environment,
the plaintiff “must show harassing behavior sufficiently severe or peevasi alter the
conditions of her] employmerit and “that the abusive working environment became so
intolerable that lier resignation qualified as a fitting responsB&nn. State Police v. Suders
542 U.S. 129, 133, 1342004). “In other words, workplace harassment that is severe and
pervasive enough to create a hostile work environment may in some circumstances
constructively discharge the employeBlautz v. Potter156 F.App'x 812, 819 (6th Cir. 2005).

In a case where, as here, the plaintiff has failed to allege facts suppentingstile work
environment claim, which is a predicate of her constructive discharge claim, sheangcésls
to allege sufficient facts to support a constructive discharge ckaeSuders 542 U.S. at 149
(“Creation of a hostile work environmerd a necessary predicate to a hosgit@ironment
constructive discharge caye.Plautz 156 F. App’x at 819 We have already decided that the
complained of actions do not rise to the level of creating a hostile work environment, and
therefore they neceasly do not rise to the level of compelling a reasonable person to .fgsign
Cooper v. JackseMadison County Gen. Hospist.,, 742 F. Supp. 2d 941, 957 (W.D. Tenn.
2010)(“Because the Court has already held that Cooper has not alleged factsrdutfiprove
that he suffered a hostile work environment, it is not necessary to analyze his haskl
environment constructive discharge claim. Cooper’s contention is predicated on tHacarae
his hostile work environment claim, and the constructigseldhrge claim likewise fails.”).

The plaintiff's constructive discharge claim must be dismissed for failuretéoastdaim.
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3. Retaliation

The plaintiff mentions the term “retaliation” twice in her Amended Complaint, first to
assert that “all of th relevant facts set forth [in the Amended Complaint] establishes [sic] her
claims for discrimination and retaliation under Title VII and [the THRA]” (Anontl. | 84);
and again to allege that “the Defendants’ failure to make a reasonable accaimmuxiher
exposure to a hostile work environment was done in violation of her seekingigitgd and
therefore constitutes retaliation” (Am. CompI87).

The defendants do not construe the Amended Complaint as stating an actionable claim
for retaliation andlo not address any such claim. In her Response to the Motion to Dismiss the
Amended Complaint, the plaintiff quotes at length paragraphs 79 through 84 in support of her
argument that the Amended Complaint alleges sufficient facts to state claims tite Wwosk
environment and constructive dischargge€Doc. No. 21, at 56.) Otherwise, she does not
explain how the Amended Complaint articulates a Title VII retaliation claim or voter
champion such a claim.

The court find that the Amended Complaintespite its passing reference to the term
“retaliation” camot reasonably be construed to state a retaliation claitte VIl prohibits
discriminaton against an employee because that employee has engaged in conduct protected by
Title VII. 42 U.S.C. § 200e-3(a).“The opposition clause of Title VII makes inlawful ... for
an employer to discriminate against any employe[e] .. . because he has opposed any practice
made ... unlawful ... by this subchapter. Laster v. City of Kalamazod@46 F3d 714 (6th Cir.

2014) (alterations in original; quoting 42 U.S.C. § 20@{a)-
The plaintiff's Incident Report to her supervisors concerning Wall and Hollisraot

activity protected by Title VII, because it does not allege that their aatieresdscriminatory or
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motivated by discriminatory animu3he plaintiff did engage in protected activity latevhen

she filed an EEOC claim and, arguably, when her attorney wrote lett@sutsel for the
defendants. Howevealthough she alleges that she wasstructively discharged, she does not
actually allege that the defendants tool adverse action after she engaged in protected activity
that would support a retaliation claim. Rather, they continued to do what they had done since
closing the investigaon on the plaintiff's Incident Report, upholding her charge, and taking
disciplinary action against Wall, Holleran, and Smart. Thathisy did nothing. They took no
action—"because” of the plaintiff's protected activityr otherwise Moreover, becaus¢he
plaintiff fails to state a hostile work environment claim or a constructivehalige claimand
because the defendant’s position remained the same both before and after thedpmotiity,

the SCSO’s inaction cannot be construed as redajiatther.

To the extent the plaintiff intended to state a retaliation claim in the Amended Complaint,
she did not adequately signal that intent for purposes of putting the defendants on notice of such
a claim. And, even ihe intended to state such a clatfmee court finds thathe Amended
Complaint does not allege sufficient facts to support such a claim.

E. Tennessee Human Rights Act Claims

The Amended Complaint also purports to state a claim under the Tennessee Human
Rights Act (“THRA"), Tenn. Code Anr§ 4-21-101et seq(Am. Compl.Part C, “Claims Under
Title VIl and T.C.A.8 4-12-101et seqy).) Claims under Title VIl and the THRA are analyzed
identically.Bailey v. USF Holland, In¢526 F.3d 880, 885 n.1 (6th Cir. 2008). A conclusion that

the plaintiff fails to state a claim under Title VIl requires dismissal of her ARims as well.

® The email correspondence attached to the Amended Complaint indicates that, in
response to the plaintiff's demands, the SCSO offered to move her to a diffleffgnbut the
plaintiff refused the offer. The plaintiff does not allege in her Amended Com@hetwas
actually required to move to a different shift.
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See, e.g.Saulsberry v. Fed. Express Carp52 F. App’x 424, 430 (6th Cir. 2014) (dismissing
claims in tandem)Jackson v. Bd. of Edyct94 F. App’x 539, 543 n.1 (6th Cir. 2012) (citing
Newman v. Fed. Express Cqrg66 F.3d 401, 406 (6th Ci2001) for the proposition that a
“plaintiff’s failure to establish a Title VII prima facie case governs the outcofinedfTHRA
claims).

Because the plaintiff fails to $&aa claim for which relief may be granted under Title VII,
her THRA claim must also be dismissed.

F. Other State Law Claims

The court has now concluded that the Amended Complaint fails to state colorable claims
under federal law over which this court has federal question jurisdiction. 28 18.3331.The
plaintiff also asserts assorted Tennessee common law tort claims against WHiblkndn,
including claims ofassault, battery, outrageous conduct, and intentional infliction of mental
distress She &0 maintainghat the SCSO is vicariously liable for its employees’ actions under
the doctrine ofespondeat supericand “owner liability.” (Am. Compl. § 60.)

The court has supplemental jurisdiction over these claims, as theyanelated to
claims in the action withifthe court’s]original jurisdiction that they form part of the same case
or controversy under Article Ill of the United States Constitutiaz8 U.S.C. § 187(a).
However, undeg 1367(c)(3), the court may decline to exercise such supgttal jurisdiction
once it has “dismissed all claims over which it has original jurisdiction.” Underatithority,
the court will decline to exercise supplemental jurisdiction over the plaintiffie ke claims
and will, therefore, dismiss such claims without prejudice.

V. Conclusion

For the reasons set forth herein, the Amended Complaint will be dismissedntirés/e
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The plaintiff's federal claims will be dismissed with prejudice, and her state claiinbew

dismissed without prejudice. An appropriate Order is issued herewith.

Al foy—

ALETA A. TRAUGER £
United States District Judge

ENTER this 28' day of September 2017.




