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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

HORACE E. HOLLIS , )
)
Petitioner, )
) No. 3:17¢v-00626
V. ) Judge Trauger
)
GRADY PERRY, Warden, )
)
)
Respondent.
MEMORANDUM

Horace E. Hollisan inmate of the Hardeman County Correctional Facility in Whiteville,
Tennessediled a pro se, in forma paupepstition for writ ofhabeas corpus challenging his 2011
conviction and sentence for two counts of rape of a child and two counts of agdragatial
battery. (Doc. No. 1). He filed an amended complaint with the permission of the court on
December 1, 2017. (Doc. No. 29 at 33).

Presently pending before the court is the warden’s response to the patigas (Doc.

No. 22 as well aghe petitioner’s motion to reconsider the denial of his motion to appoint counsel
(Doc. No. 30) and a motion to expedite proceedings (Doc. No. 31).

The petition is ripe for review, and this court has jurisdiction pursuarg®dJ.S.C. 8
2241(d). Havindully considered the record, the court finds that an evidentiary hearing is not
needed, and theefitioner is not entitled to relief. The petition therefore will be denied and this
actionwill be dismissed.

l. Procedural History
In August 2001, the pétdbner was charged in an eighty coumtesentment with forty

counts of aggravated sexual battery and forty counts of rape of a diitlsexual abuse was
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committed against theefitioner's two minor granddaughters by marriage and, based on the
presentment, occurred every other weekend from October 2000 to JulyTA@0dounts in the
presentment were identical except for the vistimame! and date range. Three separate
attorneysrepreserdd the petitioner at trial Before trial, the @titioner's third appointed counsel
agreed to sever the counts of the indictment into separate groups of four, one copatobfara
child and one count of aggravated sexual battery for each of the two victims, tatigregsulting

in twenty separate trisl

The petitioner was acquitted at his first triddt his second trial, a Dickson County jury
convicted the petitioner of two counts of rape of a child and two counts of aggravatetl sex
battery for offenses that occurred in June 2@ate v. HollisNo. M201101463CCA-R3-CD,
2012 WL 1867277, at *1 (Tenn. Crim. App. May 22,120 The trial court sentenced the
petitioner toan effective sentence &rty years of imprisonmentld. Following the trial, the
State dismissed the remaining countgh&f presentmentld. On direct appeal, the Tennessee
Court of Criminal Appeals affirmed thegtitioner’s convictionand sentencéd. The petitioner
did not appeal to the Supreme Court of Tenneddee.

The etitioner filed atimely pro se petition for postonvictionrelief. Hollis v. State No.
M2013-01509€CA-R3-PC, 2017 WL 588204, at *5 (Tenn. Crim. App. Feb. 14, 20a&)m.
app. deniedTenn. June 72017) The posiconviction court appointed pesbnviction counsel,
who filed an amended petition for paginviction relief. Id. Following anevidentiary hearing,
the postconviction court denied the petitiorid. at *8. The petitioner filed a timely notice of
appeal, andhe Tennessee Court of CriminAppeals held that the petitionehad waived

consiceration of his issues on appedd. at *1. The Tennessee Supreme Cowatated the

1 Herein, because the victims were minors at the time of the crimes, the couefevilio the victims by their initials
only: HLS and VMW.



appellate court’s affirmandeecause the transcript of the postwiction hearing was not included

in the appellate recomhd remanded the case for full consideration with the complete and accurate
record. Id. at *1 n.1. On the merits with the full record, the Tennessee Court of Criminal Appeals
subsequentlaffirmedon February 14, 2017d. at *1. On June 7, 201'hd Tennessee Supreme
denied discretiaary review. Id. The petitioner filed a petition for a writ of certiorari in the United
States Supreme Court on December 14, 2Bbfis v. Tennessed®lo. 177110 (Dec. 14, 2017),
which was denied on February 20, 2018.

The petitioner previously filed two habeas petitions in this distrietollis v. State of
Tennesseeet al, No. 3:10cv-223 (M.D.Tenn. Mar. 4, 2010) (Sharp, JDoc. No. 1); Hollis v.
Donahue No. 3:14cv-2369 (M.D. Tenn. Dec. 14, 2014) (Campbel),(doc. No. 1). The ourt
dismissed both petitions without prejudice for failure to exhaust state remefdiis, No. 3:10-
cv-223 (Doc. No. 59)Hollis, No. 3:14ev-2369 Poc. No. 13).

OnMarch 15 2017 the getitionerfiled the instanpro sepetition fa writ of habeas corpus.
(Doc.No. 1). Shortly thereafter, hieled a motion to hal his case in abeyance while prsued
furtherstate court proceedings. (Doc. No. 4). By order entered on April 25, 2017, the coud grante
the petitioner’'s motion to staynd abey and directed the Clerk to administratively anddesmify
close this file.(Doc. No. 5). The coudirected the petitioner to file a motion to reinstate this case
on the court's active docket prompibfiowing the termination of the stat®urt post-conviction
proceedings.I¢.)

The petitioner filed a motion to reopen the case on June 16, 2017, after having exhausted
his state court remedies. (Dd¢o. 6). By order entered on Deceml@er2017, the court granted

thepetitioner’'s motion and diréed the Clerk to administragly reopen this action. (Doblo. 8).



In the same order, the court directed the respondent to file an answer, pleadvasetrespond
to the petition in conformance with Habeas Ruldd) (

On December 7, 2017, the petitioner filed a motion for leaaentend the original petition
“in order to show exhaustion ofl astate court remedies.” (Doblo. 9), which the court granted
(Doc. No. 28)% The lespondent filed a response on February 8, 2018, urging the court tssdismi
the petition. (Doc. No. 22 The respondent concedes that the petition is timely. (Doc. No. 22 at
2). According to the respondent, some of the petitioner’s claims are procedurallitetefand
he cannot excuse the procedural defaults; each ofetiiteoper’s properly exhausted claims for
relief lacks merit becase the state court decisions trese claimsdid not contradict or
unreasonably apply clearly established federal law waede not based on unreasonable
determinations of the established facts; and the petitioner alleges threegmirable claims.Id.
at 1-2).

In his petition, the gtitioner assertthe following grounds for relief:

Claim 7: insufficiency of evidence gustain the petitioner’s conviction;

Claims 1(1) and 2(1): trial counsels’ failure to litigate an alleged violation of the
petitioner’s right to a speedy trial;

Claim 2(3): trial counsel’s failure to object to an alleged double jeopardy violation;

Claim 2(4): trial counsel’s failure to object to alleged hearsi@yements olitnesses Ross
and Gomez;

Claim 2(5): trial counsel’'s failure to object to an alleged instance of prosecutorial
misconduct

Claim 2(6): trial counsel’s failure to object to “unusual” timing of trial;

2The amended petition is identical to the original petition other than the addiech gstablishing the petitioner’s
complete exhaustion of state remedies.



Claim 2(7): tial counsel's failure to require the State to elect offenses prior to the case’s
submission to the jury at trial
Claims 3(2) through 3(8jailures ofappellate counsegl
Claim 1(3): trial counsels’ failure to obtain the trucking log;
Claim 2(10): trial counsel’s failure to investigate the law regarding speedy trial mptions
Claims 9 and 10:failures ofpostconviction trial counsel and pesbnviction appellate
coungl;
Claims 1(2) and 2(8):rial counsel’s failure to investigate and develop a defense strategy
Claim 1(4): tial counsels’ failure to challengan alleged instance of prosecutorial
misconduct
Claim 2(9): tial counsel’s failure to requektnding for an expert witness
Claims 3(1) and 3(® gopellate counsel’s failure to consult with the petitioner regarding
his appeal and a challenggehis conviction on actu@anocence groungs
Claim 2(2); trial counsel’s failure to object to seagce of the indictment;
Claims 4, 5, and 6: speedy trial, double jeopardy, and Confrontation Clause;@laims
Claim 8: actual nnocence. (Doc. No. 29).
. Summary of the Evidence
A. Trial Proceedings
The Tennessee Court of Criminal Appeals summarized the proof adduced at the
petitioner’s jury trial as follows:
Originally charged with 40 counts of aggravated sexual battery and
40 counts of rape of a child, the defendant was convicted of two
counts of rape of a child and two counts of aggravated sexual battery
for acts committed against VMW and HLS, the granddaughters of

his exwife.1 Prior to trial, the State agreed to sever thec80nt
indictment into groups of four based upon offense date. A Dickson



County Circuit Court jury acquitted the defendant of counts 77
through 80, the first four counts to go to trial. Counts 73 through 76
proceeded to trial in February 2011 and resulted in the convictions
at issue in this appeal. Following the trial in thisesghe remaining
counts of the indictment were dismissed by the State.

Former Department of Children's Services (“DCS”) case worker

Veronica Gomez testified that she received a referral on August 1,
2001, and she arranged for the victims to be interviewed and
examined at Our Kids Center. Ms. Gomez interviewed the girls

herself on August 7, 2001. She said that during that interview, HLS
“disclosed actual sexual penetration ... by the penis .... [ijnto the
vaginal area,” while VMW *“only disclosed digital petration.”

HLS told Ms. Gomez that the defendant put his penis “into her

monkey all the way and it hurt.” The girls indicated to Ms. Gomez

that they were afraid of what their mother might say about the abuse.

Sue Ross, a pediatric nurse practitioner employed at Our Kids
Center testified that she performed a physical examination of the
victims on August 10, 2001. During the examination, HLS, who was
six years old, disclosed that she had been sexually abused by the
defendant, whom she called “Papa Buddy.” HLS told Ms. Ross that
the defendant had penetrated her vagina with his fingers and penis
and that he had forced her to touch his penis. Ms. Ross characterized
HLS's genital examination as normal. VMW, who was five years
old at the time of the examinatiaported to Ms. Ross that “Papa
Buddy” “put his finger inside of her” and that he “put his private
part on her belly button and said it felt like he was putting warm
stuff on her tummy.” According to Ms. Ross, VMW said that the
defendant penetrated her wag with his penis. A genital
examination of VMW was normal.

Dickson County Sheriff's Department Detective B.J. Gafford was
assigned to the case on August 2, 2001, and, after DCS interviews
confirmed the girls’ report of abuse, he obtained a warranhéor t
defendant's arrest on August 10, 2001. According to Detective
Gafford, the defendant was not home when officers arrived at the
defendant's residence, but the owner of the residence, the girls'
grandmother, Helen Oney, gave them consent to search the
resdence. The defendant's belongings, including his necessary
medications and clothing, were still in the residence. In the
defendant's room, officers found children's toys and videos mingled
with pornographic magazines.

During crossexamination, the detaee acknowledged that he did
not actually interview either of the girls because “they did not want



[him] in there while they were being interviewed by Ms. Gomez.”
Detective Gafford said that he did interview the victims' mother,
who told him that the girlezent to stay with Ms. Oney once a month
and that the victims occasionally spent the night in the defendant's
room when they visited Ms. Oney. He testified that he also
interviewed Ms. Oney, who told him that she saw the girls
“[a]pproximately every other week.” Ms. Oney also told the
detective that the defendant “would have little parties for [the
victims] down there [in his room] and give them something to drink
and candy and they would stay down there with him sometimes.”
Detective Gafford explained thiite defendant rented the basement
apartment of Ms. Oney's residence.

Tennessee Bureau of Investigation (“TBI”) Agent Jeri Powell, who
described himself as the special agent “in charge of the State
Fugitive Center and Criminal Intelligent [sic] Unit,” testified that
Dickson County authorities asked the TBI to assist in locating the
defendant on August 10. Agent Powell said that the TBI worked the
case “over several months from the month of August until the month
of April” and eventually located the defemda rental car in Texas.
The defendant was arrested in April 2002 “[w]orking for a carnival
in Temple, Texas” under his own name.

The victim's grandmother and the defendants/ég, Helen Oney,
testified that after their divorce, the defendant began renting a room
in her basement in October 2000. Ms. Oney and her third husband
lived upstairs. Ms. Oney said that the victims spent every other
weekend with her at her residence and that the defendant, who was
an overthe-road truck driver, arranged his schedule so that he could
“be there when they [were] there every other weekend.” Ms. Oney
recalled that the girls often went into the defendant's living quarters
and that she “thought they [were] down there watching movies
‘cause he was always renting movieStie said that the victims had
toys and books in the defendant's living area and that the defendant
brought the children presents. Ms. Oney recalled specifically that
the victims were staying at her house on June 16 and 17, 2001,
because that weekend was near HLS's birthday and the family gave
her a party.

Ms. Oney testified that on August 1, 2001, the girls' mother

telephoned her and told her “that she's at the hospital with [HLS]
and [VMW)] and they had been touch[ed by] ... ‘thearglpa.”The

girls cdled the defendant “Papa Buddy.” Ms. Oney said that the

defendant, who was sitting next to her and overheard the
conversation, “shook his head no” and “got up and left the room real
quick.” She recalled that by the time she got off the telephone, the



deferdant had left the house and was headed “[u]p the driveway in
his car.” She said that she did not see him again but talked to him
via telephone. During that conversation, Ms. Oney told the

defendant that he was in trouble and should turn himself in to
authorities, and he responded, “[N]o I'm not. | didn't do nothing.”

During crossexamination, Ms. Oney said that she occasionally
allowed the victims to spend the night with the defendant in his room
and that the girls never acted strangely after doing so.Ovisy
acknowledged that neither victim ever refused to visit her on the
weekends or complained of genital pain or showed any other signs,
such as bloody underwear, that they might be being sexually abused.

The victims' mother, Joyce West, testified thatAugust 1, 2001,

HLS told her that the defendant had “touched her.” Ms. West said
that she “had a nervous breakdown” as a result of the disclosure, and
then she telephoned police and her mother.

During cross examination, Ms. West maintained that the gielre

not supposed to be around the defendant because she “knew
something was going on but ... couldn't put [her] finger on it.” She
said that she allowed the girls to be around the defendant so long as
she was with them.

HLS, who was 15 years old at thene of trial, testified that the
defendant “would put his hand down [her] pants and put his fingers
... Inside” her vagina. She said that she thought that the defendant
did this “several” times in his basement room, but she could only
remember “like mayb two times.” She said that it hurt when he did

it. HLS testified that the defendant told her that if she told anyone
about the abuse, he would “kill everybody.”

VMW, who was four years old at the time of the abuse, testified that
she did not “really remember anything” but that the defendant's
name “really upsets [her].” She had no memory at all of any abuse.
She said that she had been going to counseling and “trying to bring
up the memories” but that she did not “have any memories at all.”

On the basis of this proof, the jury convicted the defendant as
charged of two counts of aggravated sexual battery and two counts
of rape of a child. The trial court attempted to merge the convictions
of aggravated sexual battery into the convictions of rape of g child
but, for reasons discussed more fully below, the merger was
ineffectual. Following a sentencing hearing, the trial court imposed
a total effective sentence of 40 years' incarceration.



State v. HollisNo. M201101463CCA-R3-CD, 2012 WL 1867277, at *=B (Tenn.Crim. App.
May 22, 2012).

B. PostConviction Proceedings

The Tennessee Court of Criminal Appeals summarized the proof adduced at the
petitioner’s post-conviction evidentiary hearing as follows:

A thorough review of the testimony at each of Begitioner's trials

is necessary for the disposition of this case. As an initial matter, prior
to trial, third counsel agreed to-label the numeric counts in the
eighty (80) count presentment with letters of the alphabet such that
it read Counts A, B, Gand D, rather than Counts 1, 2, 3, 4. At his
first trial on August 24, 2010, the Petitioner was tried on Counts 77,
78, 79, and 80. The trial court preliminarily instructed the jury that
in Count A of the indictment, the Petitioner was charged with
aggrawated sexual battery of granddaughter A between the dates of
June 30, 2001, and July 1, 2001Count B, the trial court instructed

the jury that the Petitioner was charged with rape of a child of the
same victim between the same dates. In Count C, the trial court
broadened the date range and instructed the jury that the Petitioner
was charged with aggravated sexual battery of granddaughter B
between June 30, 2001, and July 2, 2001. In Count D, the trial court
advised that the Petitioner was charged wifferaf a child of the
same victim for the same dates.

During its opening statement in the first trial, the State argued that
it intended to prove that on June 30 and July 1, 2001, the Petitioner
committed aggravated sexual battery and rape of a childsadaitin
granddaughters, who were five and four years old at the time of the
offense. The State continued to explain that the victims would
“come to Charlotte every weekend and stay at their grandmother's
house, [victims' grandmother's name and her addi{@$s victims]
would come out on the weekends and during the week they lived
home with their mother in Nashville.” Detective Billy Joe Gafford
was assigned to investigate the instant case based on a referral from
Child Protective Services (CPS). He testif that on August 2,
2001, CPS had received a disclosure of “some type of abuse” by the
Petitioner's granddaughters, and five days later, on August 7, the
victims participated in recorded interviews conducted by CPS.
Three days later, on August 10, 20D&tective Gafford obtained a
warrant for the Petitioner's arrest. On August 13, 2001, when
Detective Gafford went to the Petitioner's home, a room he rented



in the basement of the home of his-veite and the victims'
grandmother, the Petitioner was notrtheSometime later, after the
Petitioner's lease had expired, the victims' grandmother gave
Detective Gafford permission to search his basement room. During
the search, Detective Gafford found children's toys and video games
and a rental car agreement. é&ficonsulting with Kim Menke, the
Assistant District Attorney (ADA) assigned to the case, Detective
Gafford obtained “indictments” against the Petitioner and contacted
other law enforcement agencies to assist him in searching for the
Petitioner's whereabtsl

At the time the warrants were issued, the Petitioner worked for a
Nashville trucking company. Detective Gafford later received
information that the Petitioner was working for a carnival and
eventually located the Petitioner in Temple, Texas. Theidtadit

had been arrested, and Detective Gafford traveled to Texas to testify
regarding the Petitioner's outstanding Tennessee arrest warrants. At
some point not borne out at trial, the Petitioner was returned to
Tennessee. In November 2009, the Petitioner was furloughed to the
Veterans Affairs (VA) hospital in Nashville for medical reasons.

On crossexamination, Detective Gafford acknowledged that the
Petitioner was not aware of any pending investigation at the time he
left, when the warrants were issued. Detective Gafford also never
personally interviewed the victims. Detective Gafford
acknowledged that he was first notified of the offense on August 2
but that his affidavit of complaint showed that he had been contacted
on July 31. A bench conference then occurred during which the
prosecutor advised the court that if defense counsel continued this
line of questioning, then Detective Gafford “could end up testifying
to some dates that would show other counts of the indictment.”
Defense counsel replied, “thaate is not even in the indictment ...
this is well after the indictment.” The prosecutor then replied, “Well,

| don't know what all she is going to ask and that's fine, but | just
wanted to again take the chance to warn Detective Gafford that we're
in this gray area here because he only got two arrest warrants and
there ended up being an 80 count indictment[.]” After being
cautioned by the trial court, defense counsel continued questioning
Detective Gafford, who agreed that his affidavit was dated on the
same day that the allegation occurred. Detective Gafford clarified
that he was contacted or notified of the offense on August 2, and that
the listed date on the affidavit was a clerical error. His affidavit was
admitted into evidence. He agreed that the facts as contained in his
affidavit regarding the victims' statements of sexual abuse were
consistent with their recorded statements given to CPS. He agreed
that the victims did not provide dates for the offenses.

10



The victims' grandmother, who was also tetitioner's exwife,
testified that the Petitioner, nicknamed “Buddy,” lived in the
basement of her home to help defer the house payment. She said that
the victims were her granddaughters and, at the time of trial, were
fourteen and fifteen years old. In June and July of 2001, the victims
lived in Nashville with their mother but tried to visit her every
weekend. She would pick them up from Nashville every weekend
except for when she had to work. Asked if she picked them up or if
they visited her on June &0 July 1, 2001, she replied, “I did not.”

She explained that she did not pick them up on the dates alleged in
the presentment because she had to work. She said, “They came up
there. It had to be on a Sunday and they wouldn't have stayed very
long becauseny daughter's boyfriend would have brought them up
there.” Her home had three floors: an upstairs, middle floor, and
downstairs. The victims had their own bedroom on the middle floor
at their grandmother's home. Asked who watched the victims when
she wasat work, the grandmother said her current husband.
Although the Petitioner was “around” the victims upstairs, he was
not permitted to “watch after” the victims.

On the day the victims disclosed the sexual abuse, the grandmother
was notified of the sexual abuse by a phone call from her daughter.
When she received the phone call, the Petitioner was in the room
and overheard the conversation. Five minutes after the phone call,
the Petitioner left the grandmother's home and never returned. The
grandmother dichot enter the Petitioner's room until the police
arrived. She did not know that the girls had gone into the Petitioner's
room to watch movies. She later received a phone call from the
Petitioner and urged him to turn himself in to the police but he said,
“no.” She recalled that at the time of the offense, the Petitioner was
working for a trucking company. She said that he was driving a truck
and would “come in for about two or three days a month and that's
the reason why we let him stay there because wédwobisee him

very much.” She confirmed on creegamination that the victims
were not with her on the weekend of June 30. She also said that
although the victims were not allowed to be alone with the
Petitioner, the victims “went [to his basement apartipemd you
know, spent the night with him.” When pressed to recall whether the
Petitioner was present on the weekend of June 30, the grandmother
replied, “I'm trying to think. | can't put a day on it but I just know he
comes in ... three days [ ] a month and that was it.”

Victim A was fifteen years old and lived with her grandmother at

the time of trial. In 2001, when she was five or six years old, she
lived in Nashville with her mother but visited her grandmother in

11



Dickson every weekend. Victim A said her grandmother would pick
her up from Nashville, or they would meet her grandmother at her
office in Nashville. She said she visited her grandmother every
weekend for “about a year or two.” In 2001, she shared a bedroom
on the second floor of her grandmetls home with her sister,
Victim B, who was fourteen years old at the time of trial. She
confirmed that the Petitioner lived in the basement during that time.
In regards to the offense, Victim A said that the Petitioner “would
touch us ... he would put his hands down my pants and he would put
his—he would make us-he would always put his finger inside of
[her vagina] and | can't remember that much.” She said that the
offense occurred at her grandmother's home in the Petitioner's room.
She said that he woulaffer candy and toys to her sister and her if
they came to his room. Asked if there was ever a time when you and
your sister were both in the same room with the Petitioner, Victim
A replied, “Yes.” The Petitioner showed the victims his penis.
Victim A further testified that the Petitioner told her that “if we told
anyone that he would kill the people that we told.”

On crossexamination, Victim A was asked if she remembered any
dates of the offenses. She replied, “I can't remember the exact year
but | remember the date. It was July 5.” She said the Petitioner would
always put his finger inside of her vagina at night while her
grandmother was asleep upstairs. She first disclosed the abuse to her
paternal grandmother.

Victim B testified that she was fourtegears old and lived with her
mother in Antioch at the time of trial. Victim B could not recall the
Petitioner's name, but knew that someone lived in her grandmother's
basement in 2001. She could not remember anything about the
Petitioner and did not recall making a disclosure of sexual abuse.
She said she was currently undergoing counseling “because of what
happened.” She testified that her therapists “help her block it out.”
When pressed about her interaction with the person who lived
downstairs, the viagn said that “he just asked me and my sister did
we want to stay downstairs.” She remembered following her sister
downstairs, staying in his room, and him telling her that “if we ever
told anybody he would kill whoever we told.” Victim B said that it
“hurt her head” when she tried to remember and that the therapists
were helping her to block it out so she would not have nightmares.

At the request of the State in December 2009, Captain Jim Webb of
the Dickson County Sheriff's Department was searching fr th

Petitioner. Captain Webb located the Petitioner at the Salvation
Army Rescue Mission in Nashville. Captain Webb explained that
the Petitioner had been dropped off at the VA hospital by an

12



Assistant Public Defender (APD), but never checked in. The
hospita “would not divulge any records of [the Petitioner] ever
being there” to Captain Webb. The Petitioner was at large for “a few
days short of a month.” Following the close of the State's proof, an
affidavit from an APD was admitted into evidence by stipoiat

The affidavit concerned the Petitioner's visit to the VA in December
2009, and his failure to return to the Dickson County jail. The
affidavit stated that the APD transported the Petitioner, who was
confined to a wheelchair, to the VA by order of the court. The APD
opined that the Petitioner was unable to stand or walk without
assistance. The Petitioner was provided with a copy of the trial
court's order requiring him to return to the jail if he was not admitted
to the hospital and the phone numbeah®Public Defender's Office

in Ashland City. After waiting some time for the hospital
administration to locate the Petitioner's records, the APD was
advised that it would take another two to two and a half hours before
a physician could see the Petitiorserd complete the admission
process. The APD was unable to wait for the Petitioner to be seen
and left the Petitioner at the hospital. Significantly, the APD did not
return to his office until some days later. Upon his return, he listened
to an urgent meage from the Petitioner advising that he was still at
the hospital, he had seen a physician, and that the hospital refused
to admit him. The Petitioner did not know what to do and did not
have the means to return to the jail. The Petitioner requested the
APD to come and pick him up from the hospital. After receiving the
message, the APD called the hospital but was unable to obtain any
information about the Petitioner. The victims' medical records from
Our Kids Center were also admitted into evidence bylstifpn and
published to the jury.

During the state's closing argument, the prosecutor briefly urged the
jury to read the contents of the exhibits, the affidavit of complaint,
the victims' statements, and the victims' medical records. Their
argument otherwise focused on the Petitioner's flight from custody,
which they argued was indicative of his guilt. The State's argument
did not specifically reference the testimony upon which they were
relying to support convicting the Petitioner. In response, the
deferse's closing argument focused on the fact that the Petitioner
was not charged with flight or escape, that the Petitioner did not
know any investigation was pending at the time he left in 2001; and
that the affidavit from the APD showed that he tried to call back the
APD because he did not have a ride back to the jail. Defense counsel
also argued that the grandmother testified that the victims were not
at her home on the dates alleged in the presentment. She claimed
that the victims were there on one day anly for a couple of hours.

13



Finally, defense counsel argued that the victims' medical records did
not show any injury and reflected a normal exam result.

Based on the above proof, the jury acquitted the Petitioner on all
four counts of the presentment.

A full recitation of the testimony presented at the Petitioner's second
trial, which occurred on February 4, 2011, is detailed in this court's
opinion on direct appeabee State v. Horace Hollislo. M2011+
01463-€CA-R3-CD, 2012 WL 1867277, *43 (Tenn. Crim. App.

May 22, 2012). In the second trial, the State proceeded on Counts
73, 74, 75, and 76, which alleged that on June 16, 2001, and June
17, 2001, the Petitioner committed the same sexual offenses as
outlined above against his granddaughters. Exceptiéatestimony

of Sue Ross, Veronica Gomez, the victims' mother, and an agent
from the Tennessee Bureau of Investigation (TBI), the proof at the
second trial was substantially the same as the first trial. We recount
only the facts, as stated in our dirappeal, that are pertinent to the
issues raised in the petition for post-conviction relief.

Former Department of Children's Services (“DCS”)
case worker Veronica Gomez testified that she
received a referral on August 1, 2001, and she
arranged for the vions to be interviewed and
examined at Our Kids Center. Ms. Gomez
interviewed the girls herself on August 7, 2001. She
said that during that interview, [Victim A] “disclosed
actual sexual penetration ... by the penis ... [i]nto the
vaginal area,” while [Mitim B] “only disclosed
digital penetration.” [Victim A] told Ms. Gomez that
the [Petitioner] put his penis “into her monkey all the
way and it hurt.” The girls indicated to Ms. Gomez
that they were afraid of what their mother might say
about the abuse.

Sue Ross, a pediatric nurse practitioner employed at
Our Kids Center testified that she performed a
physical examination of the victims on August 10,
2001. During the examination, [Victim A], who was
six years old, disclosed that she had been sexually
abuseé by the [Petitioner], whom she called “Papa
Buddy.” [Victim A] told Ms. Ross that the
[Petitioner] had penetrated her vagina with his
fingers and penis and that he had forced her to touch
his penis. Ms. Ross characterized [Victim A's]
genital examination as normal. [Victim B], who was
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five years old at the time of the examination, reported
to Ms. Ross that “Papa Buddy” “put his finger inside
of her” and that he “put his private part on her belly
button and said it felt like he was putting warm stuff
on hertummy.” According to Ms. Ross, [Victim B]
said that the [Petitioner] penetrated her vagina with
his penis. A genital examination of [Victim B] was
normal.

The victims' grandmother and [the Petitioner's] ex
wife, [ ], testified that after their divorcdthe
Petitioner] began renting a room in her basement in
October 2000. [The victims' grandmother] and her
third husband lived wupstairs. [The victims'
grandmother] said that the victims spent every other
weekend with her at her residence and that [the
Petitoner], who was an oveahe+oad truck driver,
arranged his schedule so that he could “be there when
they [were] there every other weekend.” [The
victims' grandmother] recalled that the girls often
went into [the Petitioner's] living quarters and that
she “thought they [were] down there watching
movies ‘causdne was always renting movies.” She
said that the victims had toys and books in the
[Petitioner's] living area and that the [Petitioner]
brought the children presents. [The victims'
grandmother] recadd specifically that the victims
were staying at her house on June 16 and 17, 2001,
because that weekend was near [Victim A's] birthday
and the family gave her a party.

During crossexamination, [the victims'
grandmother] said that she occasionallpwed the
victims to spend the night with the [Petitioner] in his
room and that the girls never acted strangely after
doing so. [The victims' grandmother] acknowledged
that neither victim ever refused to visit her on the
weekends or complained of genifain or showed
any other signs, such as bloody underwear, that they
might be being sexually abused.

The victims' mother, [ ], testified that on August 1,
2001, [Victim A] told her that the [Petitioner] had
“touched her.” [The victims' mother] said thdtes
“had a nervous breakdown” as a result of the
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disclosure, and then she telephoned police and her
mother.

During cross examination, [the victims' mother]
maintained that the girls were not supposed to be
around [the Petitioner] because she “knew somegthin
was going on but ... couldn't put [her] finger on it.”
She said that she allowed the girls to be around the
[Petitioner] so long as she was with them.

[Victim A], who was 15 years old at the time of trial,
testified that the [Petitioner] “would put hlsand
down [her] pants and put his fingers ... inside” her
vagina. She said that she thought that the [Petitioner]
did this “several” times in his basement room, but she
could only remember “like maybe two times.” She
said that it hurt when he did it. [Victim A] testified
that the [Petitioner] told her that if she told anyone
about the abuse, he would “kill everybody.”

[Victim B], who was four years old at the time of the
abuse, testified that she did not “really remember
anything” but that the [Petitions}' name “really
upsets [her].” She had no memory at all of any abuse.
She said that she had been going to counseling and
“trying to bring up the memories” but that she did not
“have any memories at all.”

Based on the above proof, the jury convicted théi®&eer of two
counts of rape of a child and two counts of aggravated sexual
battery, for which he received an effective sentence of forty years'
imprisonment. The Petitioner appealed his convictions to this court
challenging only the sufficiency of the convicting evidence. His
convictions were affirmed by this court; however, we remanded for
entry of corrected judgmentsSee Horace Hollis 2012 WL
1867277, at *34. The Petitioner did not seek further direct review
of his convictions from the Tennessee Supreme Court. On
December 10, 2012, the Petitioner filed a timely pro se petition for
postconviction relief alleging numerous claims of ineffective
assistance of counsel as well as other grounds for relief. Following
the appointment of counsel, the Petitioner filed an amended post
conviction petition.

At the April 23, 2013 postonviction hearing, first counsel, the

Public Defender for the Twentyhird Judicial District, testified
that he and two other attorneys from his office were originally
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appointed to represent the Petitioner. First counsel personally
interviewed the Petitioner and discussed the length of time the
Petitioner had spent in custody in Texas. At that point, the Petitioner
“wanted to go ahead and face the [instant] charges” and advised first
counsel to seek and obtain the Petitioner's work records in order to
pursue an alibi defense. The work records purportedly showed that
“during many of the periods [the Petitioner] was indicted or under
presentment,” the Petitioner was “out on the roadrastceven [in
Dickson County].” First counsel contacted the Petitioner's employer
but was unable to obtain the work records because they were
“disposed of” during the period of time that the Petitioner was in
federal prison and before he was brought bazkTénnessee.
Although first counsel could not recall whether anyone in his office
actually filed a motion for speedy trial, he researched the issue,
discussed it with the Petitioner, and intended to pursue it.

First counsel believed the inability to olstahe Petitioner's work
records was “a severe detriment to [the Petitioner's] defense”
primarily because witness memories had faded with the passage of
time. First counsel generally discussed the difference between
guestioning a child witness and a teenagaess, and the impact a
delay in prosecution would have on both. On cisamination,

first counsel confirmed that the Petitioner was charged by affidavit
of complaint with two counts of aggravated sexual battery and two
counts of rape of a child on about July 31, 2001, and that the
warrant was sworn out on August 10, 2001. He did not have personal
knowledge of the Petitioner's flight from Tennessee but had
reviewed similar information in his file. Specifically, he reviewed
an August 17, 2001, TBI pert contained in pr&rial discovery
showing that the TBI had contacted the Petitioner's employer to
obtain his work records, but first counsel could not confirm the
substance of the report. He agreed that if the Petitioner's employer
was unable to provide the Petitioner's work records to the TBI in
2001, his employer would not have been able to provide the work
records to the defense when they were later appointed in 2009. First
counsel confirmed that “as [the Petitioner travel[ed] around,” he
worked under various “alias names,” but first counsel did not know
the specific names or how many different names the Petitioner used.

On March 8, 2010, first counsel's office was removed from the
Petitioner's case based on a conflict. First counsel explained the
circumstances in which his office withdrew from representing the
Petitioner. In 2009, when the Petitioner was brought back to
Tennessee, the defense entered an agreement with the District
Attorney's Office to send the Petitioner to the VA hospital. On
Novemker 5, 2009, an escape warrant was issued for the Petitioner
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because he left the VA hospital and did not return to the Dickson
County jail as required. According to first counsel, the Petitioner
called his office and advised that he was not able to be tadnbat

the hospital, and they were unable to locate him after that.

Although she could not recall the specific dates, second counsel also
worked on the Petitioner's case and left the Public Defender's Office
while the Petitioner's case was “still pending.” She met with the
Petitioner, began gathering records, and prepared his case for trial.
She acknowledged that he was facing an eighty count presentment
for offenses which occurred in the “early 2000's” and that there was
“quite a bit of time between hiadictment and when he came back

[ ] to Tennessee to stand trial.” Second counsel talked with the
Petitioner about the speedy trial issue and whether his extradition
from Texas was done properly. The Petitioner told second counsel
that he had waived extrdidin to Tennessee “in the early 2000's.”
However, counsel explained that the Petitioner was also facing
federal charges in Texas at the time that he waived extradition. She
said ADA Kim Menke was handling the Petitioner's case at that
time. Second counsekver worked with ADA Menke because he
had passed away by the time she became involved in the Petitioner's
case. She did not file any motions on the Petitioner's behalf.

Third counsel, who represented the Petitioner at his first and second
trials, was appinted to represent the Petitioner in 2010. When third
counsel was appointed, the Petitioner was facing an additional
offense of escape. She became familiar with the charges, reviewed
the existing court file, and received the file from the Public
Defendess Office. She discussed the delay between the presentment
and trial with the Petitioner, who had expressed concern regarding
the issue. She did not file a motion for speedy trial “based on the
fact there were pending charges against [the Petitioner] dapes
[and] because it would have been frivolous.” Asked the substance
of her conversation with the State regarding “the trying of only
certain counts of the indictment at one time,” third counsel replied,
“It was the district attorney and the judge and thas what the
agreement was. We would do four at a time.” In response to whether
she had done any research on the issue, she replied, “Strategically, |
felt it was the best way to proceed.” She further opined that “if a jury
heard that [the Petitioner] weon trial for 80 counts they might
consider that in and of itself that he was guilty hearing that many at
once.” Her defense strategy in this regard did not change after she
heard the testimony of the child victims in the first trial. Third
counsel acknowledged that the social worker and the nurse
practitioner did not testify at the first trial; nevertheless, she had
“very thoroughly” reviewed the documentation supplied by them in
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discovery. She acknowledged that she did not file a motion in limine
to exclude all or portions of their testimony and did not object to any
of their testimony during the Petitioner's first or second trial.

Third counsel further acknowledged that she did not object to certain
testimony from Detective Gafford, and she did not krvawy she

did not object. She did not file a motion in limine to exclude
evidence gathered from the Petitioner's rented room. She agreed that
neither child victim provided a time frame for the offenses during
trial and opined it was because they were too young. She did not ask
the trial court to require the State to elect or narrow down what
offenses they were submitting to the jury at the close of the State's
case or object based on double jeopardy principles after the acquittal
in the first trial. In thirdcounsel's view, there was not a double
jeopardy concern because the rapes occurred on different dates. She
contacted the Petitioner's employer to obtain his work records, but
his employer was unable to provide any.

Asked about the Petitioner's flight from Tennessee in 2001, third
counsel said that she did not consider it to be flight because the
Petitioner told her that he did not know there were any allegations
or charges at that time. She confirmed that the Petitioner left
Tennessee and was arrestetiemas for possession of firearms. She
also agreed that he was convicted in federal court and sentenced to
twelve years' imprisonment. Finally, she agreed that the Petitioner
was serving this twelvgear sentence when he was brought back to
Tennessee in 2008.

Detective B.J. Gafford of the Dickson County Sheriff's Department
testified that in early 2000, he traveled to Texas twice because he
was subpoenaed to testify in federal court. Although Detective
Gafford was unsure whether the Petitioner was in féderatate
custody, he knew the Petitioner was somewhere in Texas. Detective
Gafford inquired to ADA Menke about the Petitioner's case and was
advised that the Petitioner would not be coming back to Tennessee
anytime soon for trial. Detective Gafford canied that the
Petitioner was in Texas because he fled Tennessee prior to his
indictment. He also confirmed that the Petitioner was charged with
escape while he was awaiting trial.

Posteonviction counsel admitted by stipulation with the State a
copy of the Petitioner's waiver of extradition and a January 31, 2003,
letter from an Assistant U.S. Attorney to ADA Menke. Based on the
waiver of extradition, the Petitioner voluntarily waived his rights to
extradition and consented to return to Tennessee on April 4, 2002.
He further consented to remain in Texas custody until transfer to
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Tennessee was arranged. An Assistant U.S. Attorney penned the
January 2003 letter, which forwarded “materials” from the
Petitioner's federal trial to the state's attorney, ADA Merke
record also contains an April 20, 2006, detention facility form
showing that the Petitioner inquired as to whether there was a
detainer lodged against him. The detention facility replied in the
negative.

In closing, postonviction counsel argued &h the Petitioner's
extradition was flawed because the State knew of his whereabouts
as early as 2002 and did nothing until 2008, when he was released
from federal custody and brought back to Tennessee. He also argued
that “the other two issues are kindimtertwined and ... complicated

on this election of remedies and the double jeopardy issue.” He
argued that “at no time did anyone ever pin down any dates
regarding the alleged incidents that were testified to [at trial]. No
testimony, no evidence was pented to the Court, no testimony to
the Court ... regarding any time frame whatsoever.”-Basviction
counsel argued that “the failure to raise this issue with the court after
the second trial insofar as the first trial was concerned and certainly
after the close of the proof in the second trial” amounted to
ineffective assistance of counsel. He then argued that the Petitioner
was, in fact, “put to trial twice for the same incidents [in violation

of principles of double jeopardy] because the generalgodty
verdict in the first trial covered everything.” The State waived
argument.

In denying relief, the postonviction court issued a thirfpur-page
“Memorandum Opinion on Petition for Pe§tonviction Relief,”
which considered each of the Petitionefgims and summarized
the evidence adduced at the evidentiary hearing. In brief, the court
concluded that the Petitioner had failed to meet his burden in
proving his factual allegations by clear and convincing evidence. It
is from this order that the Petiner appeals.
Hollis v. State No. M201301509CCA-R3-PC, 2017 WL 588204, att-8 (Tenn. Crim. App.
Feb. 14, 2017).
[l . Standard of Review

The petition in this case is governed by the Antiterrorism and Effective DeadiftyPAct

of 1996 (“AEDPA”"). The AEDPA was enacted “to reduce delays in the executiomatefaid
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federal criminal sentences . . . and to further the principles of conmfityi and federalism.”
Woodford v. Garcealb38 U.S. 202, 206 (2003) (internal citations and quotation marks omitted).
As the Supreme Court explained, the AEDPA “recognizes a foundational princile federal
system: State courts are adequate forionthe vindication of federal rightsBurt v. Titlow 571

U.S. 12, 192013). The AEDPA, therefore, “erects a formidable barrier to fedakads relief

for prisoners whose claims have been adjudicated in state ddurt.”

One of the AEDPA's most significant limitations on the federal courts' aythiorissue
writs of habeas corpus is found in 28 U.S .C. § 2254(d). Under the AEDPA, the courtamiay gr
a writ of habeas corpus on a claim that was adjudicated on the merits in state toatt if
adjudcation:

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unrdasona
determination of the facts in light of the evidence presented in the
State court proceeding.

28 U.S.C. § 2254(d)villiams v. Taylor 529 U.S. 362, 405 (2000).

The state court’s factual findings are presumed to be cpamgtthey can be contraweh
only if the petitioner can show by clear and convincing evidence that the state tatrie
findings were erroneous. 28 U.S.C. § 2254(e)(Btatecourt factual findings are “only
unreasonable where they are ‘rebutted by clear and convincinghegigad do not have support
in the record.”Moritz v. Wodls, 692 FedApp'x 249, 254 (6th Cir. 2017) (quotingouncy v.
Palmer, 846 F.3d 144, 158 (6th Cir. 2017) (internal quotation marks omittéd)he Supreme

Court has advised, “[tlhe question und&tDPA is not whether a federal court believes the state

court's determination was incorrect but whether that determination was amables-a
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substantially higher thresholdSchriro v. Landrigan550 U.S. 465, 47@007) (citingWilliams,
529 U.S. at 410). Review under § 2254(d) (1) “is limited to the record that was hefatte
court that adjudicated the claim on the meri@ullen v. Pinholster563 U.S. 170, 182 (2011).

“Before seeking a federal writ of habeas corpus, a state prisoner mustt extzalable
state remedies, 28 U.S.C. 8§ 2254(b), thereby giving the State the ‘opportunity to pass upon and
correct’ alleged violations of its prisoners’ federal right®aldwin v. Reeseéb41 U.S. 27, 29
(2004) (citations omitted). “To provide tl&tate with the necessary ‘opportunity,” the prisoner
must ‘fairly present’ his claim in each appropriate state court (including assfateme court with
powers of discretionary review), thereby alerting that court todtier&l nature of the claimld.
(citation omitted);Gray v. Netherland518 U.S. 152, 16563 (1996)the substance of the claim
must have been presentedaaederal constitutional claim)rhis rule has been interpreted by the
Supreme Court as one of total exhausti®ose v. Lundy455 U.S. 509522 (1982). Thus, each
and every claim set forth in the federal habeas corpus petition must have beeregrestdrd
state appellate courgee Picard v. Connpr04 U.S. 270, 2761971);see also Pillette v. Foltz
824 F.2d 494, 496 (6th €i1987) (exhaustion “generally entails fairly presenting the legal and
factual substance of every claim to all levels of state court review”).

Claims which are not exhausted are procedurally defaulted and “ordinaglynotde
considered by a federal court on habeas reviediéy v. Bel] 307 F.3d 380, 388 (6th Cir. 2002).
Procedural default also occurs where the state court “actuallelie[s] on [a state] procedural
bar as an independent basis for its disposition of the daatdivell v. Mississippi472 U.S. 320,
327 (1985). To cause a procedural default, the state court's ruling must “rest[ | tm lavsta
ground that is independewntf the federal question and adequate to support the judgment.”

Coleman 501 U.S. at 729.
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“In order to gain consideration of a claim that is procedurally defaulteditepet must
demonstrate cause and prejudice for the failure, or that a miscarfrjagéae will result from the
lack of review.” Alley, 307 F.3dat 386. The burden of showing cause and prejudice to excuse
defaulted claims is on the habeas petitiohecas v. O'Deal79 F.3d 412, 418 (6th Cir. 1999)
(citing Coleman v. Thompspb01 U.S. 722754 (1991). A petitioner may establish cause by
“showfing] that some objective factor external to the defense impeded counsel's eftortgply
with the State's procedural ruleMurray v. Carrier, 477 U.S. 478, 4881986). Objective
impediments include an unavailable claim or interference by officials that maciali@oce
impracticable.ld. Constitutionally ineffective assistance of trial or appellate counsel may
constitute causeMurray, 477 U.S. at 4889. Generdy, however, if a petitioner asserts
ineffective assistance of counsel as cause for a default, that inefiesdistance claim must itself
have been presented to the state courts as an independent claim before it may be abédho est
causeld. If the ineffective assistance claim is not presented to the state courts in the manner that
state law requires, that claim is itself procedurally defaulted and can ontgt@s cause for the
underlying defaulted claim if the petitioner demonstrates causprapdlicewith respect to the
ineffectiveassistance clainizdwards v. Carpenteb29 U.S. 446, 452-53 (2000).

Petitioners in Tennessee also eatablish “cause” to excuse the procedural default of a
substantial claim of ineffective assistance by denmatisg the ineffective assistance of post
conviction counsel in failig to raise the claim in initiakeview postconviction proceedingsSee
Martinez v. Ryan566 U.S. 15-6 (2012) (creating an exception @olemanwhere state law
prohibits ineffectiveassistance claims on direct appeabevino v. Thaler569 U.S. 413, 429
(2013) (extendingMartinez to states with procedural frameworks that make meaningful

opportunity to raise ineffectivassistance claim on direct appeal unlike§yitton v. Carpente
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745 F.3d 787, 792 (6th Cir. 2014) (holding tMartinezandTrevinoapply in Tennessee)lhe
Supreme Court's creationlfartinezof a narow exception to the procedural default bar stemmed
from the recognition, “as an equitable matter, that the akiteview collateral proceeding, if
undertaken without counsel or with ineffective counsel, may not have been sufficesrgui@
that proper consideration was given to a substantial clavartinez 566 U.S. at 13. In other
words, Martinezrequires thathe ineffective assistance of pasinviction counsel occur during
the “initial-review collateral proceeding,” and that “the underlying ineffeetisgistancef-trial-
counsel claim [be] a substantial one, which is to say that the prisoner must datadhatrthe
claim has some meritSee idat 1315. ImportantlyMartinezdid not dispense with the “actual
prejudice” prong of the standard for overcoming procedural default first atgculby the Supreme
Court inColeman

To establish prejudice, a petitioner must demonstrate that the constitutrondhwerked
to hisactualand substantial disadvantagBgrkins v. LeCurey8 F.3d 214, 219 (6th Cir. 1995)
(quoting United States v. Fradyt56 U.S. 152, 17Q1982) (emphas in original)). “When a
petitioner fails to establish cause to excuse a procedural default, a court doesl notaukekess
the issue of prejudiceSimpson v. Jone&38 F.3d 399, 409 (6th Cir. 2000) (citations omitted).

Because the cause apcejudie standard is not a perfect safeguard against fundamental
miscarriages of juge, the Supreme Court also hasognized a narrow exception to the cause
requirement where a constitutional violation has “probably resulted” in theatimmof one who
is “actually innocent” of the substantive offenBeetke v. Haley541 U.S. 386, 3922004) (citing

Murray, 477 U.S. at 496).
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V. Analysis

With these principlesii mind, the ourt will turn to the examination of the clasmaised in
Hollis’s amendedgetition for habeas relief.

A. Claim 7: Sufficiency of the Evidence

The petitioner alleges thahe evidence was insufficient to sustain his convictions. (Doc.
No. 29 at 2). The respondent concedes this claim is properly exhaudded. No. 22 at 2-P2).

The Tennessee Court of Criminal Appeals considered the petitioner’s esufficof evidence
claims. Therefore, this court must presume the correctness of the state tactua
determinations. 28 U.S.C. § 2254(e)(1). The petitioner may rebut this presumption bnly wit
clear and convincing evidenci&Varren v. Smith161 F.3d 358, 360-616Cir. 1998).

On sufficiency of the evidence challenges, habeas relief is warranted “only ivberutt
finds, after viewing the evidence in the light most favorable to the prosecution, thaionalra
trier of fact could have found the essential elements of the crime beyond a reasiouodbie
Tucker v. Palmer541 F.3d 652, 656 (6th Cir. 200@)ternal quotation omittedsee Jacksov.
Virginia, 443 U.S. 307, 31@.979)(“ Instead, the relevant question is wheth#er reviewing the
evidence in the light most favorable to the prosecutiagrational trier of fact could have found
the essential elements of the crime beyond a nade doubt) (emphasis in original).

The petitioner alleges that the “evidence adduced at trial was not suffiprove guilt
beyond a reasonable doubt.” (Doc. No.&221). He points out that VMW testified she did not
have any memory of anythirigat happened in 2001 and HLS’s testimony was inconsistent about
the number of times the alleged abuse occuridedat(2%:22) He alleges that the forensic medical

examinations of VMW and HLS were “normal.td(at 22.
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In considering thepetitioner’s insufficiency of evidence clagnin its opinion, the
Tennessee Court of Criminal Appeals began by setting forth the correcstiagaérd:

We review the defendant’s claim mindthiat our standard
of review iswhether, after considering tlegidence in the light most
favorable to the prosecution, angtional trier of fact could have
found the essential elements of thienerbeyond a reasonaluleubt.
Tenn. R. App. P. 13(e)ackson v. Virginia443 U.S. 307, 324
(1979); State v.Winters137 S.W.3d 641, 654 (Tenn. Crim. App.
2003. “[DJirect and circumstantiagvidence should be treated the
same when weighing the sufficiency of such eviden&tdte v.
Dorantes 331 S.W.3d 370, 381 (Tenn. 2011).

When examining the sufficiency of the eside, this court
should neithere-weigh the evidence nor substitute its inferences for
those drawn by the trier of facWinters 137 S.W.3d at 655.
Questions concerning theedibility of the witnesses, thveeight and
value of the evidence, as well as all factual issues raised by the
evidence are resolved by the trier of féstate v. Cabbageb71
S.w.2d 832, 835 (Tenn. 1978). Significantly, this court must afford
the State the strongest legitimate view of the evidenagained in
the record as well as all reasonable and legitimate inferences which
may bedrawn from the evidencéd.

State v. Hollis2012 WL 1867277, at **3l. The court then considered the definition of the came
under state law and the evidence supporting the crimes as to each victim:

Rape of a child is defined as the “unlawful sexual penetration
of a victim bythe defendant or the defendant by a victim, if the
victim is more than three (3) years of age but less than thirteen (13)
years of age.” T.C.A. § 393522(a). “Sexual penetration” is
defined as “sexual intercourse, cunnilingus, fellatio, anal
intercourse, or any other intrusion, however slight, of any part of a
person’s body or of any object into the dahor analopenings of
the victim's, the defendant’'s, or any other person's body, but
emission of semen is not requirettd” 8 39-13-501(7).

Aggravated sexual battery, as relevant tg ttase, is the
“‘unlawful sexualcontact with a victim by the defdant or the
defendant by aigtim [when] . . . [t]he victim is less than thirteen
(13) years of age.ld. § 3913-504(a)(4) “Sexual contact” is “the
intentional touching of the victim’s, the defendant’s, or atheo
person’s intimate parts, . . . if thaitentional touching can be

26



reasonably construed bsing for the purpose of sexual arousal or
gratification.” Id. 8§ 3913-501(6). Additionally, “fijntimate parts’
includes the primary genital area, groin, inner thigh, buttock or
breastof a human bein§.ld. § 39-13-501(2).

Although admittedly not overwhelming, the proof adduced
at trial sufficientlysupports each of the defendant’s convictions. Ms.
Ross testified that HLS tolder that the defendant penetrated her
vagina with his fingers and that hadforced her to touch his penis.
VMW reported to Ms. Ross that the defendant “put his finggde
of her” and that he “put his private part on her belly button and said
it felt like he was putting warm stuff on hiermmy.” Both girls made
similar disclsures to Ms. Gmez. Although this evidence mhgve
been excludable as hearsay, the defendant madgexiiob to its
admission. Thus, the jury was free to consider it as substantive
evidence of thelefendant’s guiltSee State v. Smjtd4 S.W.3d 274
(Tenn. 2000). With regard to thenvictions involving HLS, she
confirmed at trial that the defendant had placed his hand inside her
pants and penetrated hexgina with his finger. In consequence, we
affirm the convictions.

State v. Hollis 2012 WL 1867277, at *4.The appellate court ultimately concluded that, after
viewing the evidence in the light most favorable to the prosecution, a rati@madftfact could
have found the essential elements of the crimes. The respondent urges ttatdhisio was
not an unreasonable determination of the facts or an unreasonable application aof the law

To convict the ptitioner ofrape of a childthe State had to prove beyond a reasonable
doubt thatthe petitionerengaged in “sexual penetration” of a victim who was more than three
years of age but less than thirteen years of age. Tenn. Code AnAl3®522(a). Under
Tennessee law, “sexual penetration” is defined as “sexual intercoursdinguwjifellatio, anal
intercourse, or any other intrusion, however slight, of any part of a person’s body grodject
into the genital or anal openings of the victim’s, the defendant’s, or any other person’sutod

emission of semen is not requiredd. § 39-13-501(7).
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At trial, the State introduced the testimonysofeRoss, who stated the HL&hen she was
six years old, told Ross that the defendant had placed his hand inside her pants and pemetrated he
vagina with his finger and that he had forced her to touch his penis. RossddkatiVMW had
told her that, when she was four or five years old, the defendant “put his fingers frisedeand
that he “put his private part on her belly button and said it felt like he was putting staff on
her tummy.” While Ross testified that both girls’ physical examinationg wermal, Ross
explained that itd very unusual to see any sort of specific injury from the condugtridported
and, in fact, eightyive to ninety percent of children examined by Our Kids have a normal
examination. The State alsatrioduced the testimony of Ms. Gomez, who stated that both girls
made similar disclosures to her in August 2001.

At trial, fifteen-yearold HLS testified that, in 2001, when she was six years old, she would
stay with her grandmother every weekend, and the defendant would put his hands down her pants
and put his finger inside of her vagina on the bed in the defendant’'s room at her granédmother’
house. HLS testified that she never told anyone what happened because the ditieradantd
to kill everybody if she told anyone.MW, who was fourteefyearsold at the time of the trial,
testified that she did not have any memories from 2001, she was currently gommseling
“because of what happened,” and her therapists “help her block it out” to stop her from having
nightmares.Hollis, 2012 WL 1867277, at *3She remembered the defendant tellingthat if
she and her sister eviedd anybody he would kill whoever we told. She said it “hurt her head”
when she tried to remembdd.

The victims’grandmother testified that HLS and VMW were present in her house on June
16-17, 2001, because she remembered having a birthday party for one of the victims. The

grandmother also testified that the petitioner arranged his schedule so heseas jorthe house
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when the victims were visiting. The mother testified that she did not permit the gités/tat her
mother’s house when the defendant was predeefense counsel argued that the defendant was
out of town on the dates of the alleged offenses.

The jury was entitled to credit the testimony of the State’s witnesses and disceedit th
defendant’s theory that he was not present on the dates in questidid not commit the offenses
“On a state prisoner's habeas petition challenging the insufficiencg eVittence,” such as in the
instant case, the court “must draw all available inferences and resolve alllityadgies in favor
of the jury's verdict."Rodriguez v. Trombleyo. 2:06cv-11795 2010 WL 120222, at *14 (E.D.
Mich. Jan. 8, 2010 Because “[a]ttacks on witness credibility are simply challenges to &hiéyqu
of the prosecution's evidence, and not to the sufficiency of the evidahcat*15, an assessment
of the credibility of witnesses is generally beyond the scope ofdidugbeas review of sufficiency
of evidence claimsMarshall v. Lonbergerd59 U.S. 422, 434 (1988)n habeas review, a federal
court does not reweigh the evidence or redetermine the credibility of the segnesose
demeanor was observed at trial). A habeas court must defer to the factdimteagsessment of
the credibility of withessesMatthews v. Abramajty819 F.3d 780, 788-89 (6th Cir. 2003).

Although the defendant could have objected to tdstimony & Ross andGomez as
hearsay, thdefendant failed to make such an objection. Thus, as the appellate court determined,
the jury was free to consider the testimony of both witnesses as evidencelefieth@éant’s guilt.

When viewing the evidence in the light most favorable tgtiesecutionthe court finds
that the State introduced more than sufficient evidence for a rational jurondcude beyona
reasonable doulbhat the petitioner committed rape of a child and aggravated sexual battery as to
HLS and VMW, both of whom werabove the age of three and below the age of thirteen at the

time of the offenses:[P]hysical evidence is not a prerequesio sustaining a convictionUnited
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States v. Grahan622 F.3d 445, 448 (6th Cir. 2010The ourt finds that th@ennessee @rt of
Criminal Appeals’decision wasot based on an unreasonable determination of the facts in light
of the evidence presentéa the state court proceeding. Furthermore, given the evidence and
testimony adduced at trial, thewrt finds thathe statecourt’s decision to reject thesfitioner’s
insufficiency of evidence claim was not an unreasonable application of thEHawppellate court
correctlycited the applicable federal standard of review fd@okson v. Virginiaand reasonably
decided the laim against the petitioner. The petitioner therefore is not entitled to habeas relief
on this claim.

B. Ineffective Assistance of CounseClaims

The Sixth Amendment to the United States Constitution, as applied to the stateb throug
the Fourteenth Amendment, guarantees the right of a person accused of & theneftective
assistance of counsel. To prevail on a claim of ineffective assisthogensel, a petitioner must
show (1) deficient performance of counsel and (2) prejudice to the deferkniStrickland v.
Washington466 U.S. 668,87 (1984)Bell v. Cone535 U.S. 685, 69895(2002). Trial counsel’s
performance is deficient when falls below an objectivestandard of reasonablenesie
Strickland 466 U.S. a686-87;Combs v. Coyle205 F.3d 269, 278 (6th Cir. 200@grt. denied
531 U.S. 1035 (2000). In assessing performance, “strategic choices made after thorough
investigation of law and facts relevant to plausible options are virtually uecbahble; and
strategic choices made after less than complete investigation are reasce@bédypio the extent
that reasonable professional judgments support the limitations on investiga&inickland 466
U.S. at 6901. Reasonable attorneys may disagree on the appropriate strategy ridindeée
client. Bigelow v. Williams367 F.3d 562, 570 (6th Cir. 2004)he prejudice element requires a

petitioner to show “that there is a reasonable probability that, but for counsefsfessional
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errors, the result of the proceeding would have been different. A reasonable lgyobata
probability sufficient to undermine confidence in the outconttrickland 466 U.S. at 694.

A court hearing an ineffective assistance of counsel claim must considetattig td the
evidence.Strickland 466 U.S. at 695. “The determinative issue is not whether petitioner’s counsel
was ineffective but whether he was so thoroughly ineffective that defeat wetishied from the
jaws of victory.” West v. Seabold73 F.3d 81, 84 (6th Cir. 1996jjuoting United States v.
Morrow, 977 F.2d 222, 229 (6th Cir. 1992n banc)).“Judicial scrutiny of counsel’s performance
must be highly deferential. It is all too tempting for a defendant to sepoesb counsel’s
assistance after conviction or adverse sentence, and it is all too easy fat, eexawminng
counsel’s defense after it has proved unsuccessful, to conclude that a particui@anaission of
counsel was unreasonabléeStrickland 466 U.S. at 689.

As discussed above, federal habeas relief may not be granted under 28 U.S.C. § 2254 unless
the petitioner shows that the earlier state court’s decision “was contrdegleral law then clearly
established in the holding of the United States Supreme Court, 8§ 2254(d)(1); that it “involved a
unreasonable apphtion of” such lawor that it “was lased on an unreasonable determination of
the facts” in light of the record befotiee state court. 28 U.S.C. § 2254(d)(1),(2). Thus, when a
claim of ineffective assistance of counsel is raised in a federal habeas pstitioras herghe
guestion to be resolved is not whether the petitioner’'s counsel was ineffective.r, it
pivotal question is whether the state court's application of Skeckland standard was
unreasonable.Harrington v. Richter562 U.S. 86, 1012011). As the Supreme Qowlarified
in Harrington:

This is different from asking whether defense counsel's performance fell
below Strickland'sstandard. Were that the inquiry, the analysis would be no

different than if, for example, this Court were adjudicatirgtricklandclaim on
direct review of a criminal conviction in a United States district court. Under
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AEDPA, though, it is a necessary premise that the two questions are different. For
purposes of § 2254(d)(1), an unreasonable application of federal law is different
from an incorrect application of federal law. A state court must be granted a
deference and latitude that are not in operation when the case involves review under
the Stricklandstandard itself.

Harrington, 562 U.S. at 10{internal quotation marks and citation omitted).

1. Claims 1(1) and 2(1): Trial counsels’ failure to litigate an allegel
violation of the petitioner’srig ht to a speedy trial

The petitioner claims that his trial attorneys were constitutionally ineffectivaibedhey
failed to litigate an alleged violation of the petitioner’s right to a speedy {iac. No. 29 at ¥
In evaluating this claimthe Tennessee Court of Criminal Appeals applied the governing legal
standard for claims of ifiective assistance of counsel:

In order to prevail on an ineffective assistance of counsel claim, the petitiaser m
establish that (1) his lawyer's performance was deficient and (2) the deficient
performance prejudiced the defengaughn 202 S.W.3d at 116 (citinBaxter v.

Rose 523 S.W.2d 930, 936 (Tenn. 197Sjrickland v. Washingto@66 U.S. 668,

687 (1984)). A petitioner successfully demonstrates deficient performance whe
the petitioner establishes that his attorney’s conduct bielbw an objective
standard of reasonablenesglerprevailing professional norm&oad v. State938
S.w.2d 363, 369 (Tenn. 1996) (citir®jrickland 466 U.S. at 688Baxter, 523
S.W.2d at 936). Prejudice arising therefrom is demonstrated the petitioner
establishesa reasonable pbability that,but for counsel’'s unprofessional errors,
the result of the proceeding would have been different. A reasonable probability is
a probability sufficient to underime confidence in the outcomid. at 370 (quoting
Strickland 466 U.S. at 694). Moreover,

[b]ecause a petitioner must establish both prongs of the test, a failure
to prove either deficiency or prejudice provides a sufficient basis to
deny relief on the ineffective assistance claim. Indeed, a court need
not addresshe components in any particular order or even address
both if the [petitioner] makes an insufficient showing of one
component.

Id. at 370 (citingStrickland 466 U.S. at 697).

Hollis, 2017 WL 588204, at **8-9.
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Applying the law to the facts dhe petitioner’scase the appellate @urt considered the
length of the delay, the reason for the delay, the defendant’s assertion ofthe aigpeedy trial,
and prejudice to the defendant as a result of the d8ag.idat **16-18. The court found that
the first, second, and third factor weighed against tlade Sand the fourth factethe most
important factor-weighed against the defendai®ee id. The courtultimately concluded:
After applying theBarker balancing test, we agree with the post
conviction court and conclude that the Petitioner has failed to
establish by clear and convincing evidence that third counsel was
ineffective in refusing to file a motion asserting his rights to a speedy
trial had been violated. Although the lack of due diligence by the
State was not appropriate, the delay in the proceedings was not
unreasonable given the complexity and seriousness of the case.
Further, the Defendant failed to establish any prejudice to his
defense aa result of the delay.

Hollis, 2017 WL 588204, at **16-18.

In agreeing with the postonviction court that ial counsel was not ineffective, the
Tennessee Court of Criminal Appealstermined that the State did not violate the petitioner’s
speedy trial rights primarily because the petitioner had not establishedsthahtlity to prepare a
defense was hindered by the delay. It necessarily followstribhicounselscould not have
performeddeficiently whentheydid nad raise the nomneritorious speedy trial argument. In any
event, even if couns&lperformance was deficient as alleged by the petitioner, the state court’s
finding that the petitioner had not established pregiagsulting from trial counssl failure to
litigate an alleged violation of the petitioner’s right to a speedywrg not unreasonablé he
court found that the delay helped rather than hindered the petitioner's cassebeavictims’
memories had faatl. Additionally, the court found that the petitioner had not shibatrthere is

a reasonable probability of a different trial outcome had counsel filed the essfudspeedy trial

challenge.
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Based on the record, tleeurt’s decision didnot unreasoably applyStricklandand wa
not based on an unreasonable determinationeoésitablished factsAccordingly,the court will
denyrelief on Claims 1(1) and 2(1).

2. Claim 2(3): Trial counsel’s failure to object to an alleged double
jeopardy violation

The petitioner next contends that thirghl counsel’s failure to object to the petitioner’s
second trial on double jeopardy grounds amounts to ineffective assistance of courmgelNo(D
29 at 9).Specifically, the petitioner aerts that the State violated his constitutional right against
double jeopardy by trying him on “four (4) identical counts” in a second trialtadteras acquitted
on all charge the first trial. (Id. at 910).

In reviewing the denial oposteconviction relief on appeal, the Tennessee Court of
Criminal Appeals statethe applicabldaw regarding double jeopardy, noting th#ie Fifth
Amendment’s Double Jeopardy Clause . . . provides that no person shall ‘be subject fmethe sa
offense tdbe twice put in jeopardy of life or limb.”See Hollis2017 WL 588204, at *11 (quoting
U.S. Const. amend. V; Tenn. Const. art. 1, 8 10he court continued:[t] he Double Jeopardy
Clause forbids a second trial for the purpose of affording the prosecution another opptotunity
supply evidence, which it failed to muster in the first proceedingd. (quotingBurks v.United
States437 U.S. 1, 11 (1978)).

Applying thelaw to the facts othe case, the court first fountthat ‘the postconviction
court and the State misinterpreted the petitiecmargument and focused exclusively on the dates
listed in the counts of the presentment, rather than the evidence actually pretsteiaie'd dollis,

2017 WL 588204at *12. As a result, the coureXamingd] the entire record of that trial to
determine whether any one issue necessary to the judgment in the Petisenerd trial was

actally decided in the Petitionarfavor’ Id. Noting that there was no question that the victims
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were undertie age of thirteen at the time of the offense and that the perpetrator wasitheepe
the court determined that “the only conceivable iguer the jury to decide wawhether the
Petitioner digitally penetrated both victims and when this offenserced.” 1d. at *13.

As to the first outstanding issuéetappellate courtecounted the proof adduced at trial
supporting a jury findinghat the petitioner digitally penetrated both vicisnd concluded
“[a]fter a careful review of the record, tietitioner has failed to meet his burden of establishing
that the unlawful digital penetration of the victims by him was decisively resaiviis favor.”

Id. As to when the offenses occurrdt tourdecided that no doldbjeopardy violatiorccurred
becauséthe charges in the first trial listed different dates than the charges sedond trial, and
therdore, charged distinct offenseand the evidence adduced at the second trial substantially
differed from the evidence adduced at thstfirial. 1d. It necessarily follows, then, that the court
reasonably decided that thetpioner did not receive ineffective assistance of trial counkeh
counselfailed to object tanalleged double jeopardy violation; as no double jeopardy \ooiati
occurred,trial counsel could not have been deficiegtfailing to object to a double jeopardy
violation.

The court finds that the petitioner has not shown that he is entitled to religé ataim
because the appellate court's determination wascontrary toStrickland Neither wasthe
appellate court’s ineffective assistance determination based on an unreasonablieateiarof
the facts or an unreasonable applicabl8totkland’sstandards to those facts. Further, the state
court’s determinations are entitled to a presumption of correctness in #ecalsf clear and
convincing evidence to the contrasge28 U.S.C. § 2254(e)(1), which the petitioner has not

submitted. The catifinds thatthe appellate court reasonably denied reliefGaim 2(3).
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3. Claim 2(4): Trial counsel’sfailure to object to alleged hearsay
statements of witnesses Ross and Gomez

The petitionerallegesthat trial counsel Smitlwas ineffective by failing to object to the
testimony of Gomeand Rosss inadmissible hearsayDoc. No. 29 at 10).He insists that the
statements of the nurse and the social worker ftestimonial and not made for the purpose of
medical diagnosiand treatment(ld.)

In considering this claim, the Tennessee Court of Appeals set forth the lawiggver
hearsay in Tennesse8eeHollis, 2017 WL588204, at **18-19. After reviewing the trial record,
the court agreed with the pesinviction court that trial counsel wedsficientin not objecting to
the hearsay testimony buhe petitionerhad not established prejudickecausethe hearsay
testimony would have been admitted as witness testimodgr state evidentiary lalpursuant
to Rule 803(4), for purposes of medical diagnosis and treatmentdt *20. Thus,since the
statements would have been admitted whether counsel made a hearsay objectiorther not
appellate courtoncludedhat thepetitioner suffered n&tricklandprejudiceby counsel’s failure
to object to the hearsay testimony

The ourt finds thatthe statecourt’s determination was not “contrary t&trickland or
based on an unreasonable determination of the facts or an unreasonable appliS#tickiaofd's
standards to those facee28 U.S.C. 88 2254(d)The appellate court held that, even if counsel
had objected to the statements of Ross and Gomez as hearsay, the statements wbakhhave
admitted for purposes of medical diagnosis and treatment for three reasdmes:victims’
statements deribed specific sex acts that the petitioner forced upon ttienstatements were
not “inappropriately influenced by another or in response to suggestive or leadingrefiEsti
andno “other factors that might affect the trustworthineSthe statements” were preserfbee

Hollis, 2017 WL 588204at *20. Thus, the appellate court reasonably decided that the petitioner
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suffered no prejudice when counsel failed to make the hearsay objeckiompetitione is not
entitled to relief on Claim 2(4nd it will be dismissed
The petitioner further claims these statements were admitted at trial in violatibe of
Confrontation Clause. (Doc. No. 29 at 10)response, thesspondentontends that the petitioner
has waived his Confrontation Clause claim because he did not identify the Confrontatisa ClI
as a basis for relieh the postconviction court, he failed to mention the Confrontation Clause in
his initial petition andhefailed to list it in his amended petition as a basis for ehgihg Gomez’s
andRosss testimony. Th&@ennessee Court of Criminal Appeals agreed, holding
In resolving this issue, the State correctly notes that the Petitioner failetutdeinc
theConfrontation Clause as a ground for relief before the-gmstiction court. In
its order denying relief, the pbconviction court noted that “the issue of denial of
confrontation underCrawford v. Washingtgn541 U.S. 36 (2004) was not
addressed by P&tiner and this Court renders no opinion therédime Petitioner
is not permitted to argue this ground for relief for the first time in this appeal.
Therefore, it is waived.
Hollis, 2017 WL 588204, at *19. The court agrees with thgpondenthat this claim is
procedurally defaulted. The petitioner has failed to establish cause and prejudieuing his

default. Accordingly, Claim 2(4) will be dismissed.

4, Claim 2(5): Trial counsel’sfailure to object to an alleged instance of
prosecutorial misconduct

The petitionernext alleges that counsel was ineffective by failing to object to “the
prosecutorial misconduct of the Assistant District Attorney which deniedopetita fair trial and
due process pursuant to the US Consttuti (Doc. No. 2%t 10. The respondent maintains that
the petitioner’'s vague and conclusory allegation fails to sufficietéigorate on the specifics of
the underlying instance of prosecutorial misconduct and warsants the claim’s summary
dismissl. (Doc. No. 22 at 1447). However, the respondent alleges that, if thercconstrues

the claim to be properly exhauste8tricklandclaim regardingounselSmith’s failure to object
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to the prosecutor’s allegedly improper presentation of étéigner’s escape charge at trial, the
petitioner is still not entitled to relief(ld.)
In analyzing a claim of prosecutorial misconduct basettiaihcounsel Smith’s failure to
object to the prosecutor’s allegedly improper presentation of the petitiesedpe charge at trjal
theTennessee Court of Criminal Appeals agreed with theqaostiction court that the petitioner
failed to carry his burden on this claim. The court continued:
As noted by the State, the record shows that the Petitioner was
chargedwith escape because he did not return to the jail after being
dropped off at the VA hospital by an Assistant Public Defender.
More significantly, the record shows that prior to each of the
Petitioners trials, third counsel filed a motion in limine tcepent
the State from mentioning the escape charge. The trial court limited
the State to introducing only the facts supporting the escape offense
and prohibited any mention of the actual escape charge. The
Petitioner does not reference in the record where the prosecutio
makes excuses for the victims’ grandmotbernconsistent
testimony nor does he say how he was prejudiced by this issue. We
therefore consider this aspect of his issue waived. The Petitioner has
failed to establish deficient performancepoejudice in regards to
this issue. He is not entitled to relief.

Hollis, 2017 WL 2017 WL 588204, at *20.

The Tennessee Court of Criminal Appdalsndthat the petitioner failed to establish both
deficient performance and prejudice after observingtttetcounsel hadiled a motion in limine
to prevent the prosecution from mentioning teétner’s escape charge. The trial court partially
grantedthe motionin limine and limited the prosecutor to “introducing only the facts supporting
the escape charge[.Hollis, 2017 WL 588204, at *20. Theppellate court also observed that the
petitioner failed to reference the prosecutor’'s misconduct in the record kattéashow howhe
petitionerwas prejudiced by the prosecutor’s alleged miscondsee id

Based on the record before the state court, the court finds that Tennessee Courhaf Crimi

Appealsreasonably denied relief on thlakeim, and the decision did not constitute an unreasonable
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application ofStricklandandwasnot based on an unreasonable determination of the established
facts. The petitioner is not entitled to relief on Cla2(b).
5. Claim 2(6): Trial counsel’sfailure to object to “unusual” timing of trial

The petitioneralleges that trial couns@rovided ineffective assistance of trial counse
when she failed to object to thetfioner’s trialbeginningate on a Friday evenirand continuing
into Saturday morning.Doc. Na 29 at 10).

In addressing this claim, the Tennessee Cou@rohinal Appeals began by noting that
the presentation of evidence in the defendant’s trial began “sometim&:88gsm on a Friday”
and, near the close of the proof, the jury was called back into court to hear an afftaaié
Assistant Public Defenderad into evidence at 10:52 p.ralollis, 2017 WL 588204, at **2@1.

The attorneys gave their closing arguments, the judge chargedythend the case was submitted
to the jury. he jury retuned its verdict at 12:23 a.mSee id.

The postconviction courtfound, and the appellate court agreed, that the petitioner had
failed to present any proof on this claiBecause the petitioner had establisheidher deficient
performancef counsel nor prejudice to the defendant as a result of counsel failing to object to the
Friday evening start timehestate courtlenied relief. In light of the petitioner’s failure to present
any proof of deficient performance of counsel or prejuthcthe defendanthe appellate court’s
decision on this clairdid not unreasonably app8tricklandandwasnot based on an unreasonable
determination of the established factie petitioner is not entitled to relief on Claim 2(6).

6. Claim 2(7): Trial counsel’s failure to require the State to elect offenses
prior to the case’s submission to the jury at trial

Next, the petitioner alleges thtatal counselprovided ineffective assistance of counsel
when she did not require théa& to elect offenses prior to the case’s submission to the jury at

trial. (Doc. No. 29at 10) The espondentnsists that trial counselcould not have been
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constitutionally compelled to raise election as an issue, and, even if shiednads ho reasonable
probability that the outcome dfetrial would havebeen different (Doc. No. 22 at 18).
The appellate court begés review of this claim by settinfgrth the law pertaimg to the

election of remedies:

In State v. Adamshe Tennessee Supreme Court stressed the importance of
election and reasoned as follows:

This Court has consistently held that when the evidence indicates
the defendant has committed multiple offenses against a victim, the
prosecution must elect the particular offense as charged in the
indictment forwhich the conviction is soughtState v. Brown992
S.w.2d 389, 391 (Tenn. 1999) (citifgdwell v. State922 S.W.2d

497 (Tenn. 1996 State v. Sheltqr851 S.W.2d 134 (Tenn. 1993);
Burlison v. State501 S.W.2d 801 (Tenn. 1973)). This election
requirement serves several purposes. First, it ensures that a
defendant is able to prepare for and make a defense for a specific
charge. Second, election protects a defendant against double
jeopardy by prohibihg retrial on the same specific charge. Third, it
enables the trial court and the appellate courts to review the legal
sufficiency of the evidence. The most important reason for the
election requirement, however, is that it ensures that the jurors
delibeate over and render a verdict on the same off&regn, 992
S.w.2d at 391;Burlison 501 S.W.2d at 803. This right to a
unanimous verdict has been characterized thig Court as
“fundamental, immediately touching on the constitwtlarghts of

an accuse. . . ."Burlison 501 S.W.2d at 804.

24 S.W.3d 289, 294 (Tenn. 2008ge also State v. Know]e0 S.W.3d 416, 423
(Tenn. 2015) (quotintate v. Rickmar876 S.W.2d 824, 828 (Tenn. 1994)). The
court in Adamsalso outlined the situations in which an election of offenses is
unnecessary:

When the evidence does not establish that multiple offenses have
been committed, however, the need to make an election never arises.
To this end, this Court has made a distinction between multiple
discrete acts that dividually constitute separate substantive
offenses and those offenses that punish a single, continuing course
of conduct. In cases when the charged offense consists of a discrete
act and proof is introduced of a series of acts, the state will be
requiredto make an election. In cases when the nature of the charged
offense is meant to punish a continuing course of conduct, however,
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election of offenses is not required because the offense is, by
definition, a single offense.

Id. (emphasis added). In addition, “[w]here the State presents evidence of numerous

offenses, the trial court must augment the general jury unanimity instruction to

insure that the jury understands its duty to agree unanimously to a particular set of

facts” State v. Hodged89 S.W.2d 717, 721 (Tenn. Crim. App. 1998). Failure to

ilzsue a jury instruction on election to insure unanimity constitutes reversile er
Hollis, 2017 WL at 588204, at *9.

Applying the law to the facts of the petitioner's case, the Tennessee CdLnitronal
Appealsagre@ with the posiconviction courtthat trialcounsel was not ineffége by failing to
require the State to elect offenses prior to the case’s submission to thietjialy See d. at *10.
First, the court found that failure to elect itme petitioner’s first trial did not amount to error
because that trial ended in an acquitt8ke d. Next the court held that the petitioner did not
objectto the gneralized nature of the victim’s testimony during that trial aneh) éad there been
such an objection, it would not have been sustained as error on appeal.

As to the election issue in the second trial, the Tennessee Court of Criminal sAppeal
concludedthat trial counsel was not ineffective because the indictment wassgatic, the
grandmother's testimony was datpecific, and the jury instructions from the trial court on the
charged offenses were dapecific. See d. Alternatively,the court heldalthough the jury did
not receive a modified unanimity instruction, any error in failing to require atiaien this case
was harmless beyond a reasonable dcdz.dl.

TheTennessee Court of Criminal Appealsplied state law governing election dflemses
and decidd that election was unnecessahys,trial counselcould nothaveprovidedineffective

assistance afounseby failing to require the State to elect offenses prior to the case’s submission

to the jury The appellateourt reasonably concluded that tke¢ifponer failed to establish deficient
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performance angbrejudice because, if trial coundehd objected to the lack of election, the
objection would not have suaxed or changed the outcome of tieétmner’s trial.

As to thepetitioner’s claimthat thirdtrial counsel, acting as direct appeal counsel, was
ineffective in failing to raisehis issue in his direct appeal, the Tennessee Court of Criminal
Appeals reiterated thathe indictment was date specific, which did not regjan election in this
case.Seed. The court therefore held thhgd thirdtrial counsel raised this issue on appeal, either
through a motion for a new trial as plain error, a reversal of the petitioserbnvictions would
not have been warrante®ee d.

The statecourss’ decisiors on this claimdid not unreasonably appstricklandandwere
not based on an unreasonable determination of the establishe@aicts2(7) thereforeshould
be dismissed.

7. Claims 3(2) through 3(8):Appellate counsek deficiencies

The petitioneralsoalleges that appellate counsel yaded ineffectiveassistancén all of
the ways he alleges she provided ineffective assistance as trial co{iwsel No. 29 at 12). The
respondent urges the courtdeny habeas relief dheseclaims. (Doc. No. 22 at 19).

The Tennessee Court of Criminal Apgeeaddressedl@m 3(8) thatthird counsel, acting
as direct appeal counsel, was ineffective in failinghallenge the lack of election of offenses.
SeeHollis, 2017 WL 588204, at *10. The court found:

We have already concluded that the indictment was date specific, which did not

require an election in this case. Accordingly, had third counsel raisedstiesas

appeal, either through a motion for a néval or as plan error, a reversal of

Petitioner’s convictions would not have been warranted.

The appellate court did not unreasonably aggtiycklandwhen it denied the petitioner

relief on Claim 3(8). The court already had decided that Smahndt provide ineffective
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assistance of trial counsel when she failed to challenge the lack of election sksffmtause
election was unnecessary. Therefore, this claim would not have provided appedibieSelith
had raised the issue on direct appeal because election of offenses was unnecessstate feiv.
The court finds that the appellate court’s decision neither contradicted nasomably applied
Stricklandunder these circumstancasd was nobased onmaunreasonable determination of the
established facts. The petitioner is not entitled to relief on Claim 3(8).

TheTennessee Court of Criminal Appeédld not provide specific reasons for its denial of
Claims 3(2) through 3(7).Althoughthe Tennessee Couof Criminal Appealsummarily denied
the claimsthe AEDPA does not require thegopellate courto provide reasons for denying each
claim.SeeHarrington v. Richter, 562 U.S. 8698 (2011).As long as the petitioner properly raised
the claim to the state appellate court, a presumption that the claim was adjudicégederits
exists unless the record shows that the state court invoked state proceduralligpose of the
claim. Seed. at 99100. Here, the petitioner has not rebutted the presumption that Claims 3(2)
through3(7) were adjudicated on the merits, and the Tennessee Court of Criminal Apgeels
invoke any state procedural law to bar relief on these claims. Thus, the cosrthfihdhe
Tennessee Court of CriminAppeals adjudicated Claims 3(2) through 3(7) on the merits.

“Where a state court's decision is unaccompanied by an explanation, the habeas
petitioner’s burden still must be met by showing there was no reasonablébd#sésstate court
to deny relief.” Harrington, 562 U.S. at 98. The petitioner here has not met this burden. The
Tennessee Court of Criminal Appeals cited and ap@tedklandthroughout its opinion to each
of the specific allegations of ineffective assistance of trial counseladtnet necessary for the
appellate court to evaluate each of the specific allegations of ineffectisstaase of appellate

counsel individually because thppellate court already hagtaluated the same factual predisate
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as ineffective assistance of trial counsel claims and denied r8kefHollis2017 WL 588204, at
**8-22. The state court’s reasoning on each of the ineffective assistance ofumisd¢lccaims
logically disposes of Claims 3(2) througt7). See wardv. Bouchard 405 F.3d 459485 (6™
Cir. 2005) (“Because we find that no prejudice attended trial counsel’s errorssavindl that
Petitioner was not prejudiced by any failure on the part of appellate courasktthe due process
challenge on appeal.”).The court finds that the Tennesseai@of Criminal Appeas’ decision
wasneither contrary to established law or contrary to the facts of the caseefltimner is not
ertitled to relief on Claims 3(2) throud{(8).

8. Claim 1(3): Trial counsels’failure to obtain the trucking log

Claim1(3) alleges thdtial counsels Lockert and Kavanagh provided ineffective assistance
of counsel when they failed to obtain the trucking log to proveetisggner’s alibi. Doc. No. 29
at 7. The respondent contends that this claimr@cedurallydefaulted because thetgioner
failed to properly exhaushefactual contentions in state court on either direct or-posviction
appellate review.(Doc. No. 22 at 28).

However, a review of the record establishes thatcthisn was raised and litiged in both
the postconviction courtand on appeadf the denial of postonviction relief On appeal from
the denial of his petition for pesbnviction relief, the petitioner insistéuat his 2001 employment
records would have confiired that hevasat work out of state as @mthe road truck driveat the
time of the offensesHollis, 2017 WL 588204, at *5. The Tennessee Court of Criminal Appeals
considered the claim igonjunctionwith the petitioner’s speedy trial claim and reasoasd
follows:

Here, the Petitioner argues that the seyesrdelay in his case caused prejudice to

him by impairing his defense. Specifically, he asserts that he was unablaito obt

his employment records to establish his alibi or that he was not in Dickson at the
time the offenses were alleged to have occurred. He further generally contends that
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witness memories diminished and that he was prohibited from effectively cross

examining them. We agree with the poshviction court and conclude that the

Petitioner has fa@ld to establish any such prejudice. First, as early as 2001, the TBI

requested the Petitioner's employment records as part of their inviestigad

were advised that they did not exist at that time. As pointed out by the post

conviction court, the fusharrental flaw in the Petitiones’argument is that he did

not put forth any proof as to whether these records ever existed or when they may

have existed. Moreover, as the proof from both of the Petit®ntrals

demonstrates, the Petitioner clearly receitredbenefit of the child victimgaded
memories in this case. To be clear, Victim B could not remember the Pet#ioner’
name, much less any specifics about the offense. As we see it, the delay helped
rather than hindered the Paiiter's case. Based on the record, we caeonclude

that the Petitiones ability to prepare a defense was impeded by the delay.

Hollis, 2017 WL 588204, at *18 Because the petitioner properly exhausted the claim in the state
courts, it is reviewable by thisoart under the AEDPA's deferential standa®ise28 U.S.C. §
2254(b)(1)(A).

The petitioner maintains that his 2001 employment records would have roeffithat he
wasworking out of the state at the time of the offenses. Howevdre trecord shows that the
trucking log were unavaildb from as early as 2001, when thegiponer was indicted; likewise,
the recordswvere unavailable at the time of ¢éhpetitioner’s trial in 2010. Consequently, the
petitioner cannot prove that Lockednd Kavanagh were ineffectivey failing to obtain the
petitioner’s trucking logecause the records were unavailable from as early asa@@lmh any
event, Lockert and Kavanagh followed up on the records prior to trial and discovered timat they
longer existedBecause thappelhte court’sneffective assistance determinatisasnot contrary
to clearly established Supreme Court law, based on an unreasonable determinia¢idacts$ tor
the result of an unreasonable application of clearly estadd law to the facts, Claim }(Bwst

be denied

9. Claim 2(10): Trial counsel’s failure to investigate the law regarding
speedy trial motions
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The petitionerallegeshattrial counseprovided ineffective asgsnce when she “failed to
properly investigate controlling law on filifg] speedy trial motion.”[oc. No. 29 afl0). The
respondent contends that this claim is procedurally defaulted. (Doc. No. 22 at 28).

However, the record establishes thas tlaim was raisedral litigated in both the post
conviction hearing and on appeahepost-convicdon court ruled that thpetitioner’'sspeedytrial
claim was without merittherefore, counsel could not have been ineffective for failing to file a
motion to dismiss on thground. (Doc. No. 21, Attach. 21 at 24). In reviewing the denial of post
conviction relief on this claim, the Tennessee Court of Criminal Appeals agredidgfi

After applying theBarker balancing test, we agree with the poshviction court

and conclude that the Petitioner has failed to establish by clear and convincing

evidence that third counsel was ineffective in refusing to file a motion agseigin

rights to a speedy trial had been violated. Although the lack of due diligence by the

State was not appropriate, the delay in the proceedings was not unreasiweable g

the complexity and seriousness of the case. Further, the Defendant failed to

establish any prejudice to his defensa assult of the delay.
Hollis, 2017 WL 588204, at *18.

The Tennessee Court of Criminal Appeals’ decision was not contrary tly dstblished
Supreme Court law, based on an unreasonable determination of the facts, or thef r@sul
unreasonable apipation of clearly established law to the factéhe petitionercould notestablish
either deficient performancef counsel or prejudicdased on counsel’s failure to “properly
investigate controlling law on filing [a] speedy trial motidrécause the &te did not violatehe

petitioner’sright to a speedy trialThe petitioner is not entitled to relief on Claim 2(10).

10. Claims 9 and 10: Failures of post-conviction trial counsel and postconviction
appellate counsel

The petitioner claims ineffective assistance of counsel based g@erioemanceof both
post-conviction trial and post-conviction appellate counsel in Claims 9 and 10 redpe(iive.

No. 29 at 2829). The respondent contends that Claims 9 and 10 acegraizable in this habeas
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proceeding because the petitioner does not possess a right to effective asefstanmsel on
state collateral review. (Doc. No. 22 at 34).

Indeed, there is no constitutional right to an attorney in statecpasiction proeedings.
Coleman 501 U.S. at 752 (citinfennsylvania v. Finley481 U.S. 551, 555 (1987)kynn v.
Donahue No. 1:14cv-01284, 2017 WL 5930304, at *10 (W.D. Tenn. Nov. 30, 2017) (dismissing
habeas claims based on alleged ineffective assistance efquusttion attorneys). Under 8
2254(i), the ineffective assistance of postiction counsel “shall not begaound for relief in a
proceeding arising under section 2254.” 28 U.8.2254. Consequently, the petitioner cannot
claim constitutionally ineffective assistanof counsel in state pesbnviction proceedingsSee
Wainwright v. Torna455 U.S. 586 (1982) (where there is no constitutional right to counsel there
can be no deprivation of effective assistance). Claims 9 and 10, therefore, must $eedigai
non-cognizable in this habeas proceeding.

11. Claims 1(2) and 2(8): Trial counsel’s failure to investigate and
develop a defense strategy

The petitionerallegesthattrial attorneyd.ockert, Kavanagh, and Smith were ineffective
because theffailed to investigate the facts and circumstances of the case to developsdbl@o
defenses.” (DocNo. 29 at J. The respondent contends thaese claims ar@rocedurally
defaulted because thetgioner failed to properly exhaust each of these factual contentions in state
court on either direct or pesbnviction appellate review. The respondent further contends that
Martinezdoes not apply to excuse the defaults of these ineffectivatasse of trial counsel claims
becauseMartinez only applies if a defaulted ineffective assistance of trial counsel claim is
“substantial,” meaninghat it has “some merit. Martinez 566 U.S. at 14.According to the

respondentgach defaulted ineffective assistance of trial counsel claim lacks substantialit
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The petitioner did not raise these claims in his petition for-pmsviction relief ad has
never presented the claims to any state coline time for raising the claims in the state courts
has passedSeeTenn. Code Ann. § 480-106(g); Tenn Code Ann. §8 4/D-102(a), (c) (setting
oneyear limitations period for postonviction relief). He is now barred by the pesbnviction
statute of limitations and restrictions on successive state petitions from raisingt tiésrtiene.
The petitioner cannot now return to the state courts to properly exhaust thisiahezfabeffective
assistace due to the expiration of the state statute of limitations orcpasiction actions and
the “one petition” limitation on postonviction actionsSeeTenn. Code Ann. § 480-102(a)
(statute of limitations)id. 8 4030-102(c) (one petition for stat@gt-conviction relief). Therefore,
the petitionerhas procedurally defaulted this claim.

Because the petitioner has never fully and fairly presented Cldithand 2(8jo the state
courts, and a state procedural rule prohibits the state court from extendingdartsieleration to
them, the claims are deemed exhausted (since there is no “available” state réuotedy)
procedurally defaulted from federal habeas revi®ee Colemarb01 U.S. at 752-53.

The petitioner does not acknowledge his defauthe$e claims and does not argue cause
to excuse the default. Because the petitioner has not offered any basis ¢otlexalefault, these
claims are not subject to further review and will be dismissed.

12. Claim 1(4): Trial counsels’ failure to challengean alleged instance of
prosecutorial misconduct

The petitioner contends thatial attorneysLockert and Kavanagh provided ineffective
assistancéy failing to “challenge, object to or preserve for appellate reviewPthsecutorial
Misconduct of Assistant District Attorney Crouch who filed a motion for contireiandVay 4,
2009 that contained lies, hatuths and misleading statements concerning petitioner’s

whereabouts and when the state first became aware obpetis location and circumstances.”
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(Doc. No. 29 at ¥ The respondent contends tha¢se claims are procedurally defaulted because
the petitioner failed to properly exhaust each of these factual contentions in@tat@m either
direct or posconviction appellate review. The respondent further contend#tréinez does
not apply to excuse the defaults of these ineffective assistance of trial coanmssl lobcause
Martinezonly applies if a defaulted ineffective assistance of trial cdwiain is “substantial,”
meaning that it has “some meritMartinez 566 U.S. at 14 According to the respondergach
defaulted ineffective assistance of trial counsel claim lacks substantiality.

On posteonviction, the petitioner argued that counsat ineffective for failing to object
to the alleged prosecutorial misconduct of intentionally misleading the jury dgopétiioner’s
escape charge and “makiegcuses” for discrepancies in witness testimatgilis, 2017 WL
*21. The Tennessee Court of Criminal Appeals agreed with thecposiction court that the
petitioner failed to carry his burden on this claim, finding “[t]he Petitionerfdides] to establish
deficient performance or prejudice in regards to this isslee.”

However, his clam is distinct from the petitionersstant claim that counsel was
ineffective for failing to object to the alleged prosecutorial misconduct riegaadmotion for a
continuance.Therefore, the petitioner did not raise Claim 1(4) in his petition forquostiction
relief and has never presented the clamany state court.The time for raising the claim in the
state courts has passeSleeTenn. Code Ann. 8 480-106(g); Tenn Code Ann. 88 4D-102(a),
(c) (setting ongyear limitations period for postonviction relief). The petitioner thereforis now
barred by the postonviction statute of limitations and restrictions on successive state petitions
from raising them at this time.

Because the petitioner has never fully and fairly presented Claintol{d¢ state courts,

and a state procedural rule prohibits the state court from extending further catimid&rthe
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claim, theclaim isdeemed exhausted (since there is no “available” state remedy) but procedurally
defaulted from federal habeas revieiee Colemarb01 U.S. at 752-53.

The petitioner does not acknowledge his default of this claim and does not argu@cause t
excuse the detdt. Because the petitioner has not offered any basis to excuse the deisult,
claim isnot subject to further reviewClaim 1(4) will be dismissed.

13. Claim 2(9): Trial counsel’s failure to request funding for an expert
witness

Next, Claim 2(9) alleges that trial counsel Smithas ineffective for failing taequest
funding from the trial courto hire an expert witness to rebut Regs'stimony. Doc. No. 29 at
10). The petitioner did not raise Claim 2(9) in his petitiondostconviction relief and has never
presented the claito any stateourt. The time for raising the claim in the state courts has passed.
SeeTenn. Code Ann. § 480-106(g); Tenn Code Ann. 88 4D-102(a), (c) (setting ongear
limitations period for pst-conviction relief). The petitioner therefors now barred by the post
conviction statute of limitations and restrictions on successive state petitionsaiging them at
this time.

Because the petitioner has never fully and fairly presented Qi@jto the state courts,
and a state procedural rule prohibits the state court from extending further catrmnderthe
claim, theclaim isdeemed exhausted (since there is no “available” state remedy) but procedurally
defaulted from federal habeas revieiee Colemarb01 U.S. at 752-53.

The petitioner does not acknowledge his default of this claim and does not arguecause t
excuse the default. Because the petitioner has not offered any basis to lexdefault, Claim
2(9)is not subject to futter review and will be dismissed as defaulted.

14. Claims 3(1) and 3(9): Appellate counsel’saflure to consult with the

petitioner regarding his appeal anda challengeto his conviction on
actual innocence grounds
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The petitioner alleges that he received ineffective assistance from direct appaliasel
Smithwhenshe failed to consult with theeptioner regarding his appeal and wisdre failed to
challenge thegtitioner’s conviction on actual innocence grounds. (Doc. No. 29 atH@wever,
both claims are defaulted because tlegitmner failed to exhaust the claims in state court and
cannot now pursue proper exhaustion because the state waiver rule precludes<peystioa.
SeeTenn. CodeAnn. 8§ 4030-106(g).Further, the gtitioner fails to plead sufficient cause and
actual prejudice to excuse the defaults as he ignores his defaults by pleadergeghastion.
(SeeDoc. No. 29 at 134). Even if the petitioner had relied dtartinezto excuse his procedalr
default,Martinez’sequitable exception does not apply to defaulted claims of ineffective assistanc
of counsel by direct appellate counsze Davila v. Davjsl37 S. Ct2058, 2063 (2017) (holding
that Martinez exception only applies to excuse postwiction counsel’'s ineffectiveness of “a
single claim—ineffective assistance of trial counsel . . .” and declining to “extend tbapgan
to allow federal courts to consider a different kind of defaulted elameffective assistance of
appellate counsel.”)Young v. Westbrookg02 Fed. App’x 255, 268 {6Cir. 2017) (“The Court
in Martinez was clear that its exception only applied (1) duringial-review collateral
proceedings and (2) to excuse default fornstaiof ineffective assistance of counaeltrial.”)
(emphasis in original)Therefore, Gims 3(1) and 3(9will be dismissed with prejudice as
procedurally defaulted.

15. Claim 2(2): Trial counsel'sfailure to object to severance of indictment

The peitioner alleges that trial counsel was ineffective by failing to object to the seeeran
of the 80Bcount indictment into groups of four counts. (Doc. No. 29 at 9). The petitioner raised
this claim in his petition for postonviction relief, and the pesbnviction court determined that

counsel made an “affirmative tactical decision” in agreeing to the severance ar thgtesed to
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the severance to prevent prejudice to the petitioner from the jury’s learningetheid been
charged with eighty counts of sexual abudellis, 2017 WL 588204, &1. The postonviction
court found that there was no proof in the record showing that counsel did not prepare adequately
for trial and determined that her strategy was “sound” and would have been tineffead she
not sought the severancee id

In reviewing the denial of posbonviction relief on this claim, the Tennessee Court of
Criminal Appeals set forth the law governing severance of offenses in Feenes

A defendant has an absolute right to severance of offenses that have been
permissiely joined pursuant to Tennessee Rules of Criminal Procedure 8(b)(2)
unless the offenses are part of a common scheme or plan and the evidence of one
would be admissible in the state's casehief upon the trial of the other(s). Tenn.

R. Crim. P. 14(b)(1)Advisory Commission Cmt$See Spicer v. Staté2 S.W.3d

438 (Tenn. 2000) (discussing consolidation versus severance of offenses and
holding that trial court's consolidation of indictments over defendant's objection
was harmless errorgee also State Hallock, 875 S.wW.2d 285, 2890 (Tenn.

Crim. App. 1993) (noting that “[flailure to sever ... invited reliance upon the
‘propensity’ notion: that is, if he did it to one, he did it to the other” but holding that
trial court's failure to sever sex offensassharmless error).

Hollis, 2017 WL 588204, at *21. The appellate court then applied the law to the facts of the
petitioner’s case and agreed with the pmmtviction court that the petitioner failed to demonstrate
that counsel was ineffective by agreeing to the severance in thisSsesed. The court disagreed

with the petitioner that his offenses should have been mandatorily joined anddaiedoin a
single trial. See id. The court explained:

To the extent that the Petitioner argues that these offenses should have been
mandatorily joired and consolidated in a single trial, we disagree. The mandatory
joinder rule applies only to “same conduct” and “same criminal episode” offenses,
neither of which are involved in the case sub judice. While we do not agree with
subjecting the victims or the Petitioner to twenty trials, the record shows that third
counsel was concerned the jury would convict the Petitioner based on the
“propensity” notion. She agreed to the severance to prevent the jury from hearing
the voluminous counts of sexual offenses in the indictment, which cannot be said
to be deficientState v. Johnsor842 S.W.3d 468, 472 (Tenn. 2011) (noting that
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“[bloth the prosecution's and the defendant's decisions regarding joinder and
severance are influenced by a range of practical andakfzctors, including the
merits of the individual cases, the readiness of the cases for trial, theatg®nd
right to a fair trial before an impartial jury (uninfluenced by evidence ofrothe
offenses), the cost and delay of multiple trials, and tis&reléo resolve all the
charges with dispatch) (internal citations and quotations omitted)). Undsdydkie

law, severance of the counts in the indictment was proper. Accordingly, the
Petitioner has failed to demonstrate that third counsel provided edefici
performance or that his case was prejudiced as a result. He is not entitléef to rel
on this issue.

The record shows that counsel agreed to the severance to prevent the jury frogthnegari
the petitioner was charged with eighty counts of child abuse, a strateg@ahablikely benefitted
the petitioner more than it harmed himMoreover, even assuming that counsel performed
deficiently, the petitioner failed to establish a reasonaiababilitythat had counsel opted not to
sever the charges, the outcome of the petitioner's case would have been diffdrerfskth
Circuit has instructed thathen “one is left with pure speculation on whether the outcome of [the
criminal proceedig] could have been any different, [there is] an insufficient basis for a stidces
claim of prejudice.”Baze v. Parker371, F.3d 310, 322 (6th Cir.2004grt. denied544 U.S. 931
(2005).The court finds that the state court’s decision was based on a reasonable deberofinat
the facts and that the state court’s application ofStrecklandfactors was reasonable. The
petitionertherefores not entitled to relief on the basis of this claim.

C. Claims 4, 5, 6: Speedy Trial, Double Jeopardy, and Confrontation Clause
Claims

The petitioner alleges a speedy trial claindoaible jeopardy claim, aral Confrontation
Clause claim (Doc. No. 29 at 121). The court cannotach the merits of thesiims howeve,
becausehe petitioner’'s claims angrocedurally barred from being considered here.

In all cases in which a state prisoner has defaulted his federal claims
in state court pursuant to an independent and adequate state

53



procedural rule, federal habeas review of the claims is barred unless

the prisoner can demonstrate cause for the default and actual

prejudice as a result of the alleged violation of federal law, or

demonstrate that failure to consider the claims will result in a

fundamental miscarriage of justice.
Coleman v. Thompspb01 U.S. 722, 7501991). When a state court judgment appears to have
rested primarily on federal law or was interwoven with federal law, a stategural rule is an
indepandent and adequate state groanty if the state court rendering judgment in the case clearly
and expressly stated that its judgment rested on a procedurhl.lzr739 Harris v. Reed489
U.S. 255, 263 (1989). On the other hand, when it does not fairly appear that the staiesiamlrt
its decision on federal grounds or its decision was interwoven with federahkwrdsumption
that the decision does not rest on independent and adequate state grounds does@otaapaty.
501 U.S. at 739.

There are exceptions to this prdoeal bar, includingvhen the prisoner can demonstrate
cause for the default and actual prejudice as a result oli¢gec violation of federal lawr can
demonstrate that failure to consider the claims will result in a fundamental niaigeasf justice
See Cowe. Bell 161 F.3d 320329-330(6" Cir. 1998) TheTennessee waiver ryl&enn. Code
Ann. 8§ 40630-106(g) constitutes an adequate and independent state procedural ground for denying
relief. SeeCog 161 F.3d aB31(holding that court waanable to reach merits of Coe’s malice
jury instructions claim because claim was procedurally barred due to Coe hawegl wiaim by
failing to raise it at trial, on direct appeal, or in his first state-posviction motion).

The petitione raised Clans 4, 5 and 6 to the Tennessee Court of Criminal Appeals on
postconviction appellate review. In dismissing the claims on-posviction appeal, the court

invoked theTennessewaiver rule,Tenn. Code Ann. § 480-106(g), and did not reach the merits

of the claims. SeeHollis, 2017 WL 588204, at *22Thus, federal habeas review of the claims is

54



barred unless the petitioner can demonstrate that cause and prejudice wélteecpsocedural
default or that failure to consider the claims will result ifudamental miscarriage of justice.
See Harris489 U.S. at 262.

As cause to excse his defaults of Claims 4, 5, ahdhe petitioner states that Smith, acting
as his direct appellate counsel, refusetrief the claims to the state courteéDoc. No. 29 at
15, 18, 20 and that heineffective asstance in failing to raise the clainmsthe stée court excuses
the default. The court liberally construes the petition as also alleging thatopesction counsel
was ineffective by failing to chaltge appellate counsel’s alleged ineffectiveness.

The ineffective assistance of appellate counsel can constitute cause for a pitatefdult.
SeeEdwards v. Carpente529 U.S. 446, 453 (2000). However, an “ineffecthgsistancef-
counsel claim asserted as cause for [a] procedural default can itself be procelddaaliyd . . .
. 1d. Here, the petitioner procedurally defaulted a claim of appellate counsetiiveifiess by
not presenting it to any state court within the time allowed forgdem

Additionally, the petitioner cannot rely on the alleged ineffective assestahgost
conviction counsel as cause to excuse the default. UIMdeimez the ineffective assistance of
postconviction counsel may be cause for a procedural default of a claim of ineffecistarass
of trial counsel. 566 U.S. 1, 8. The Supreme Court recently refused to éiaetidezto claims
alleging the ineffective astance of appellate couns@ee Davila v. Davjsl37 S. Ct. 2058
(2017). InDavila, the Court held that the ineffective assistance of-posviction counsel does
not provide cause for the procedural default of an ineffectbsstancef-appellatecoursel
claim.Id. at 2065. AccordinglyClaims 4, 5 and 6will be dismissedsprocedurally defaulted.

D. Claim 8: Actual Innocence
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Finally, the petitioner alleges that he is actually and factually innodaghearimes for
which he was convicted and sentenced. (Doc. No. 29-a6P3A claim of actual innocence is
not itself a constitutional claim but instead a gateway throughhvehiabeas petitioner must pass
to have his otherwise barred constitutional claim considered on the rHeritsra v. Collins 506
U.S. 390, 404 (1993). The actual innocence exception is very narrow in scope and requires proof
of factual innocence, notu$t legal insufficiency.Bousley v. United State523 U.S. 614, 623
(1998). In this case, the petitioner is asserting a freestanding actual irenotang that is, a
claim of actual innocence that is not used to excuse the procedural default of atethe
Although the Supreme Court has suggested that it may recognize freestand@hgnacicence
claims in capital casesge Herrera506 U.S. at 417, it has not done so in-oapital cases such
as this one. Thus, on its fatke petitioner'scontention fails to state a claim upon which habeas
relief can be granteds the Supreme Court has never ruled that a freestanding actual innocence
claim is cogieable in a norcapital case.

Moreover, the actual innocence exception is only applied in the most extraordfnary
cases, athe Sixth Circuit has explained thatf, & habeas petition@resents evidence of innocence
SO strong that a court cannot have confidence in the outcome of the trial unless theatsairt is
satisfied that the trial wdsee of nonharmless constitutional error, the petitioner should be allowed
to pass through the gateway and argue the merits of his underlying cl@chkip v. Delp513
U.S. 298, 316 (1995).” Thus, the threshold inquiry is whether “new facts raise[ |exuifficiubt
about [the petitioner's] guilt to undermine confidence in the result of the tdaldt 317. To
establish actual innocence, “a petitioner must show that it is more likely thérahob reasonable
juror would have found petitioner guilty beyond a reasonable dolabtdt 327. The Court has

noted that “actual innocence means factual innocence, not mere legal insuffickoesley v.
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United States523 U.S. 614, 6281998). “To be credible, such a claim requires petitioner to
support hs allegations of constitutional error with new reliable evidemiether it be exculpatory
scientific evidence, trustworthy eyewitness accounts, or criticaligalysvidencehat was not
presented at trial.’Schlup 513 U.S. at 324. The Court counseledveweer, that the actual
innocence exception should “remain rare” and “only be agpfi the ‘extraordinary caséld. at
321.

The petitioner has presented no new credible evidence to suggest that he is actually
innocent of theerimesof rape of a child and aggravated sexual battery. Hais,not eitled
to relief onhis actual innocencdaim.

V. Conclusion

For the reasons set forth herdime petition filed byHorace E. Hollisseeking relietinder
§ 2254 will be denied, and this action will dsmissed with prejudiceAll of the petitioner’s
claims are either procedurally defaulted or fail on the merits.

The petitioner’s motion to reconsider the denial of his motion to appoint counsel (Doc. No.
30) will be denied as moot. However, the petitioner’'s motion to expedite proceéDiogy No.

31) will be granted.

Federal Rule of Appellate Procedure 22 provides that an appeal of the denial ofsa habea
petition may not proceed unless a certificate of appealability (COA)usdssnder 28 U.S.C. §
2253. Rule 11 of the Rules Governing 8§ 2254 Cases requires that a district court issue or deny a
COA when it enters a final order. A COA may issue “only if the applicant laale m substantial
showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). “A petitionsfisatihis
standard by demonstrating that jurists of reason could disagree with tiet d@irt's resolution

of his constitutional claims or that jurists could conclude the issues presentadegreate to
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deserve encouragemt to proceed furtherMiller—El v. Cockrel] 537 U.S. 322, 327 (2003). The
district court must either issue a COA indicating which issues satisfy the reghiadng or
provide reasons why such a certificate should not issue. 28 U.S.C. § 2253(c)(3); Fed. R. App. P.
22(b).

Because jurists of reason would not disagree with the resoluttbe gétitioner’sclaims,
the court will deny a COA.

An appropriate @er will be entered.

ENTER this 2% day of November 2018.

%%/%%

Aleta A. Trauger
United States District Ju ge
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