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IN THE UNITED STATES DISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
LEWIS LUMBER & MILLING, INC.,
Plaintiff,
V.

MEREEN-JOHNSON, LLC

NO. 3:17ev-00643
JUDGE RICHARDSON

Defendant

MEREEN-JOHNSON, LLG
Third-Party Plaintiff,

V.

MARTIN SPROCKET & GEAR, INC.

and NAP TOOLS LLC a/k/a NAP
GLADU,

N N N N N N N N N N N N N N N N N N N N N N

Third-Party Defendaist

MEMORANDUM OPINION

Before the Court is ThirfParty Defendant Martin Sprocket & Gear, Inc. (“Martin”)’s
Motion to Dismiss ThireParty Plaintiff Mereerdohnson, LLC (“Mereeiddohnson”)’s ThirdParty
Complaint (Doc. No. 66). Mereelohnson has responded in opposition (Doc. No. 78), and Martin
has replied (Doc. No. 80). For the reasons set forth below, the malidre denied.

FACTUAL BACKGROUND

In March 2016, Plaintiff Lewis Lumber & Milling, Inc. (“Lewis Lumber”) ptirased a
commercial rip saw and associated equipment from Mefeknson. (Doc. No.-1 § 3.) Mereen
Johnson delivered the rip saw systéhe “System”)to Lewis Lumber on January 20, 201ld.

1 10.) Immediatelyafter Lewis Lumber began using the Systdrawis Lumber experienced
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significant problems, including system jamming and multiple roller breakegeh renderedit
unable to use the Systenid.( 11.)Lewis Lumber communicated the deficiencies to Mereen
Johnson.I@l.) On February 10, 2017, Meredohnson removed the System from Lelaisnber’s
premises to assess the SystedeBciencies(ld. § 12.) Based on these allegations, Lewis Lumber
filed this lawsuit, seekinglamages from Mereeiohnsonfor breach of contractbreach of
warranty, and violations of the Tennessee Consumer ProtectiondAdt] 1523.)

MereenrJohnsonin turn,brought a ThirdParty Complaint again$artin and NAP Gladu,
alleging that thegausedhe System’sproblemsby providingcertain incorrectomponents and/or
calculations (Doc. No. 4 at 17 1 10.MereenJohnson alleges that Martagreedto provide
certain rollers (the “Rollers”) to be used in the Systéich.at 17  11.) However, during the
manufacturing process, Martin left out a center donut steel round in the middlehofadler to
support the welded shaftd() The absence afonut steel rounds caused the System to fdil) (
Based on these allegatgrMereenJohnson brings the following claims against Martin: (1)
indemnity; (2) contribution; (3) breach of express warranty; (4) breach ofednplarranty of
merchantability;and (5) breach of implied warranty of fithessd.(1Y 1339.) Martin has not
answered the Thirgarty Complaint, but instead hamvedto dismissit in full basedlargelyon
the Limited Warranty it attaches to its memorandum in support of its motion to dibussNo.
67-1.)

LEGAL STANDARD

For purposes of a motion to dismiss, the Court must, as it has &hove]l of the factual
allegations in the complaint as trugshcroft v. Igbgl556 U.S. 662, 6782009). To survive a
motion to dismiss, a complaint must contain sufficient factual matter, accepire a® state a

claim to relief that is plausible on its fadd. A claim has facial plausibility when the plaintiff



pleads factual content that allows the court to draw the reasonable infereribe thefendant is
liable for the misconduct allegett. Threadbare recitals of the elements of a cause of action,
supported by mere conclusory statements, do not sufficé/hen there are weflleaded factual
allegations, a court should assume their veracity and then determine whetheatiséypbive
rise to an entitlemerio relief.l1d. at679. A legal conclusion, including oreuched as a factual
allegation need not be accepted as true on a motion to dismiss, nor are mere recitations of the
elements of a cause of action sufficiddt. at 678;Fritz v. Charter Townshipf Comstock592
F.3d 718, 722 (6th Cir. 2010). Moreover, factual allegations that are noeretistenwith the
defendant’s liability do not satisfy the claimant’s burden, as mere temsysdoes not establish
plausibility of entitlement to relief even if it supports thessibility of relief. Igbal, 556 U.S. at
678.

In determining whether a complaint is sufficient under the standardigbaf and its
predecessor and complementary cBsd,Atlantic Corp. v. Twombjyp50 U.S. 544 (2007), it may
be appropriate to “begin [the] analysis by identifying the allegations in thplamt that are not
entitled to the assumption of truthgbal, 556 U.S. at 680. Identifying and settingdassuch
allegations is cruciabecause thegimply do not count toward the plaintiff's goal of showing
plausibility of entitlement to relief. As suggested above, such altegainclude “bare assertions,”
formulaic recitation of the elements, and “conclusory” or “bald” allegatitthsat 681.The
guestion is whether the remaining factual allegations plausibly suggest amremtitte reliefid.
If not, the pleading fails to meet the standardRafe 8and thus must be dismissed pursuant to

Rule 12(b)(6)1d. at 683.



DISCUSSION
l. Whether the Caurt Can Consider the Limited Warranty

Defendant argues that the Thifdirty Complaint against it should be dismissed because
the Limited Warranty express terms bar Meredohnson'sclaims The threshold issue,
therefore, is whether the Cowdnconsiderthe Limited Warranty in deciding the instant motion
to dismiss.

Generally matters outside the pleadings may not be considered in ruling on a motion to
dismiss undeRule 12(b)(6) unless the motion is converted to one for summary judgment under
Rule 56. Fed. R. Civ. P. 12(hlowever,courts may consider matters of judicial notice without
converting the motion into one for summary judgmémmengau v. Cline7 F. App’x 336, 344
(6th Cir. 2001) In addition, “documents attached to the pleadings become part of the pleadings
and may be considered on a motion to dismiSsrhmercial Money Ctr., Inc. v. lllinois Union
Ins. Co, 508 F.3d 327, 335 (6th Cir. 200€)ting Fed. R. Civ. P. 10(c)). Thaso applies “when
a document is referred to in the pleadings and is integral to the cléirst'33536. Furthemore,
where the plaintiff does not refer directly to documents in the pleadingssé ttocumes govern
the plaintiff s rights and are necessarily incorporated by reference, then the negmmat be
converted to one for summary judgmeneiner v. Klais & Co., In¢108 F.3d 86, 89 (6th Cir.
1997)(holding that plan documents could be incorporated without converting the motion to
dismiss to one for summary judgment even though the complaint referred only toathiedipd
not the accompanying documents).

However, a court’s ability to consider supplemental docunmwmnis motion to dismssis
not without limitation. Wiile “documents integral to the complaint may be relied upon, even if

they are not attached or incorporated by reference, itasesbe clear that there exist no material



disputed issues of fact regarding the relevance of the docurvadiacom Se. LLC v. BellSouth
Telecomm., In¢c672 F.3d 396, 400 (6th CiR012) (internal citations, quotation marks, and
alterations omitted)n otherwords if the authenticity, validity, or enforceability of a document is
not in disputethe court may conder it on a motion to dismisbut a genuine dispute as to the
legal sufficiency ohdocument requires the court to consider the issue under a motion for summary
judgment standar@Composite Techs., L.L.C. v. Inoplast Composites SEQD25 F. Supp. 2d
868, 873 (S.D. Ohio 2013) (citingediacom Se. LL3572 F.3d aB873). Moreovera court may
not consider materials outside the pleading that “rebut, challenge, or cohiagithing in the
plaintiffs’ complaint” without converting the motion tmefor summary judgmentong v. City
of Elyria, 985 F.2d 840, 842 (6th Cit993);seeMediacom Se. LLG72 F.3dat 399 (reversing
the district court’s dismissal when it relied upon material that directlyflicted with facts set
forth in the plaintiffs complaint)

The Court cannot consider thamited Warrantyon this Motion to Dismis$or several
reasonsFirst, the Court cannot take judicial noticetbe Limited Warranty because it does not
fall within the scope of Federal Rule of Evidence 2018&cond, e Limited Warrantys not
attached omeferred to in the ThirdParty Complaint and is not necessarily incorporated by
reference.Third, none of the allegations in thenifd-Party Complaint relyon the Limited
Warranty's termsFourth the Limited Warranty was not attached to the Answecause no
answelhas been filed=ifth, MereenJohnson disputes the authenticity, validity, and enforceability
of the Limited Warranty as appligd bothitself and distributor General Engineering & Equipment

Co. (“GEECO").! MereenJohnson argues that there is no evidence that it or GEECO received or

! According to the Limited Warranty, Martsold the Rollers to GEEC@ho thenshipped them
to MereenJohnson. (Doc. No. 67-1 at 1.)



accepted the Limited Warranty that the_imited Warranty attached to the memorandis a true
and accurate copyMereenJohnsors representationsufficiently raise issues that cannot be
resolved at this stage of the caSeeBailey v. Hartford Life & Accident Ins. GaVo. 5:15CV406,
2016 WL 760431, at *3 (N.D. Ohio Feb. 26, 20{dgclining to consider thenauthenticated copy
supplied by defendant in support of its mottordismis3. Sixth, Martin assertghat the Limied
Warranty absolves it dfability to MereenJohnson, directly challenging Plaintiff's claimisus,

if the Court were to consider thenhited Warranty in deciding the motion to dismiss, it would be
raising the pleading standard beyond that set forfiwiamblyandlgbal—forcing the plaintiff's
allegations to be plausibiet only as stated in the complaint, but also after attacked by whatever
interpretation a defendant wants to put on whatever documents it wishes toataunlotion to
dismiss. A complaint’s allegations are subject to this kind of testing at the surjudgnyent
stage, but not on motion to dismissin light of the foregoing, the Court cannot consider the
Limited Warranty without converting the instant motion to one for summary judgnmetite
absence ofull discovery on the issue, the Codsclinesto convert the motioA Therefore, to the

extent Martin’s motion to dismiss is based on the Limited Warranty, it will be dénied.

2 The Court has broad discretion to decide whether to consider matters thespdeadings and
convert the motionSeeWysocki v. Irit Bus. Mach. Corp.607 F.3d 1102, 1104 (6th C2010)
(applying an abuse of discretion standard to district court’s decisimonteerta 12(b)(6) motion
to dismissinto a motion forsummaryudgment);Graham v. City of Hopkinsville, KyNo. 5:12
CV-23, 2012 WL 4483866, at *2 (W.D. Ky. Sept. 28, 2012 district courthas broad discretion
when deciding whether to convert a motion to one stonmaryjudgment.”).

3In its Reply Martin attacks botiMereenJohnson’s failure to take a position on whether the
agreement discussed in its Thirdrty Complainincludes the Limited Warranty aridereen
Johnson’squivocal language regarding the Limited Warranty’s validitgnforceability.Martin
states, “Mereeldohnson’s failure to admit or deny that its ‘agreement with Martin’ includes th
Limited Warranty is insufficient as a matter of law to raise any genuine digguis, the Limited
Warranty is part of the Thir®arty Complaint, and Mereediohnson has failed to state a claim
upon which relief can be granted.” (Doc. No. 80 at 2.) This argument is not persiesitie’s
argumentproceeds as if the terfigenuine dispute’as usedn the abovediscussed case law

6



Il. Whether Mereen-Johnson’s Indemnity Claim isPlausible

Martin makesonly one argument independent of the Limited Warradyecifically,
Martin asserts that the indemnity claim against it should be disntiesadl orfiTexas common
law. MereenJohnson, however, argues that Tennessee law applies ihJteadnsider Martin’s
argument, the Court must first conclude that Texasalaglies.

In determining choice of law on a motion to dism@sjrts generallgxamine the face of
the complaint andadditional documents the categoriesliscussed abové&eeln re Darvocet,
Darvon & Propoxyphea Prod. Liab. Litig. No. 2:11MD-2226DCR, 2013 WL 663575, at *2
(E.D. Ky. Feb. 22, 2013]“Because the Court was ruling onmtionto dismiss, it based
its choiceof law analysis on té allegations in the plaintiffsAmendedComplaint.”); Froom-
Lipman Grp., L.L.C. v. Forest Cignterprises, Ing.Case No. 1:06 CV 185, 2008 WL 11379985,

at *4 (N.D. Ohio Jan. 23, 2008) (ruling on a motion to dismiss and examining the face of the

regardingattachments to motions to dismisas the same meaning it has when used in the
articulation ofsummary judgment standar@iven the vital distinctions between a motion to
dismiss under Rule 12(b)(6) and a motion for summary judgment, this cannot bertdw co
interpretation of the case law, and Martin has cited to no authadigating that it isin fact, the
one case Martirtites to support its argumenndicatesjust the oppositeThe Sixth Circuit m
Ouwinga v. Benistar 419 Plan Serv894 F.3d 783 (6th Cir. 2012) does nmaticatethat a party

in Mereen Johnson’s shoes would have to produce evidence contradicasgelted validity and
relevance of the disclaimer relied on by the movant. RatmeSixth Circuit reversed the Disstr
Court’s decisionto consider the disclaimer attached to the motion to disrsiaing that the
“district court erred in considering the disclaimers at the 12(b)(6) stage thiir validity was
directly in question based on the full context of their presentation {pltietiffs]” as discussed

in theplaintiffs’ briefand complaintld. at 69697. Likewise, in the present case, the enforceability
and relevance of the Limited Warranty is directly in question based on thextcohttheir
presentationo MereerJohnson—a context that must await development through discovery.

In addition, as previously discusselde Limited Warranty is not part of the ThiRhrty
Complaintand therefore could be considerdy if the Court converted the instant motion to one
for summary judgmentrhe Court will not convert the motion into one for summary judgment,
and Defendant is not requiratithis stagéo producean argumentlet alone evidence-to refue
Martin’s assertiondased on theimited Warranty.

4 The Cout notes that neithgrartyfully analyzesthe choiceof-law issue.
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complaint to determinghechoice of law issueMartin’s assertion that Texas law applies solely
rests onthe Limited Warrantywhich the Court declines to consider in deciding the motion to
dismissfor the previously stated reasoseeDoc. No. 671 (“Sale of Martin products and tools
shall be governed by the laws of the State of Texas . ..”). The-Phntgt Complaint only provides
one nexus to TexaMartin’s principal place of business. (Doc. No. 45 at 15 § 2.) This allegation
on its ownis insufficient for the Court to conclude that Texas kpplies to the indemnity claim
especially becauséhe ThirdParty Complaint also alleges ties to Minnesdtadiana, and
TennesseeSgeid. at 15 1 1, 147 3,8.) Accordindy, because Martin has failed éstablishat
this stage of the litigatiotihat Texas law applidgs the indemnity claimand its argument to dismiss
that claim is solely premised on Texas law, Martin’s motion to dismiss the inderaimyvall
be denied.
CONCLUSION
For the foregoing reasons, the Court VMENY Martin’s Motion to Dismiss Mereen

Johnson’s Third-Party Complaint (Doc. No. 66). An appropriate order will be entered.

ELI RICHARDSON
UNITED STATES DISTRICT JUDGE




