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INTHE UNITED STATESDISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

MONTRELL KILPATRICK, )
)
Plaintiff, )
) NO. 3:17-cv-00670
v. )
) JUDGE CAMPBELL
HCA HUMAN RESOURCES, LLC )
) MAGISTRATE JUDGE NEWBERN
Defendant. )
MEMORANDUM

Pending before the Court is Defendant’s Motion for Summary Judgment (Doc. No. 50).
The Plaintiff respnded to the Motion (Doc. No. 59) and Defendant filed a reply (Doc6Ro.

For the reasons discussed below, the Motion for Summary Judgn@RANTED
l. FACTUAL BACKGROUND!?

Montrell Kilpatrick is a selfdescribed homosexual black man.” (Doc. No. 59 at Hg
worked for HCA Human Resources, LLC (*HCA”gs a recruitment administratérom
November 2014 untiMarch 2016 Mr. Kilpatrick claimsof discrimination arise out of events
taking place during the three months from December 2015 to March 2016. Hethgréesdid

not experience any discriminationtd€CA until December 2015. (Doc. No. 60 at { 4.)

1 Most ofPlaintiff's responses tBefendant’'s Statement of Material Facts (Doc. No. 60) fail to
comply with the Local Rule 56.01(c) in two major respects. That rule provides a regpondin
party three response options. Most of Plaintiff's responses are non-responsiveeatt] ins
appear taespond to a statgentas Plaintiff wishes it was written areused as a vehicle to
argue at length issues beyond the short statements provided by Defendant. uleo&él.&RL(c)
allows the responding party to submit additional statements of matetgglttaghich the

moving party must respond. Plaintiff did not submit additional facts. Accordingly,aine C
will disregard Plaintiff’'s responses to certain of Defendant’s staterasni®lative of Local

Rule 56.01(c). In the interest of clarity, Defendant’s responses to staterariisred 3, 5-17,
19, and 20, do not comply with Local Rule 56.01. Thus, the Court will deem these statements
admitted for the purpose of ruling on Defendant’s summary judgment motion.
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On or abouDecemberl7,2015, Mr. Kilpatrick was called to a meeting with HCA’s VP
of Labor Relations, Thomas Beck. Mr. Beck told Mr. Kilpatrick that two sexuak$iaent
complaints had been lodged against him via the company’s anonymous hotline. In defense of
these complaints, Mr. Kilpatk disclosed that he is homosexual. (Doc. No. 60 af {\dr.
Kilpatrick contends that Mr. Beck disseminated information abmgexual orientation to others
in the office and that thereafter, people treated him differenidly) (

Mr. Kilpatrick alleges thatfollowing the meeting with Mr. Becke received his first
written discipling which was from another supervisor and was unrelated to the sexaatment
complaints. (Id.) He claims that the discipline was uawanted because it reflectguhst
performance problemthat had been correctadd that the problem was not written up when the
problems occurred, only after he disclosed his sexudiity. (

Between the end of December180and March 2016, wherhe was terminatedWr.
Kilpatrick claimsthathe was subjected to a number of harassing comments, notes, “gifts,” and
other negative treatment at work that he attributes to be a direct result of fbeudisof his
sexual orientation. (Doc. No. 60 at 1§ He says that he received a Christmiisaf pink nail
polish, a nail file, and bath bombs and, on a separate occasion, a pair of giakseswere left
on his desk.Ifl.) He had at least four pestnotes with Bible verses telling him he was going to
hell left on his desk(ld.) Mr. Kil patrick believeghat the notes were from his director because
they were written on paper from her personalized note\pdukn the employees in his department
changed seats, Mr. Kilpatrick was removed from the area with his team and asssgadtkar
the storage areéid.)

HCA has a tuition assistance program for employeddie required content of a

reimbursement applicatiosin dispute The reimbursement request form states that an application



form must be approvedefore the employeegistes for classes and that once a class is complete,
employees were to submit evidence of a passing grade and receipts tmgetsed. (Doc. No.
50, Ex 1 at 165). On December30, 2015, Mr. Kilpatrick submitted requests for tuition
reimbursement for classée took in the fall of 201;5his request was denidxbcause he did not
get approval prior to registration(Doc. No. 52 at { 8.Mr. Kilpatrick askedHCA to reconsider
his request. While reconsideringhis untimely reimbursement request, Halso reviewd his
previous reimbursement requests. (Doc. No. 52 at 201 Although the previous requests had
already been approved, they identified some discrepancies in coursanstaehd dates and
guestioned the cost of one of his classes from the springsame.) Mr. Kilpatrick claims that
this intense scrutiny was the result of his disclosure, only weeks earlies, séxual orientation.
During January and FebruaitCA asked Mr. Kilpatrick for more information about his classes
and for an “officid’ transcript.(Id. at §17.) Mr. Kilpatrick provided information, but not always
within the time oiin theformat requested(ld. at { 13L7.) At one point he sent a screenshot of
an account page belonging to another student at a different university with the stoderd’s
removed. (Id. at 11 12-15.) Although Mr. Kilpatrigkgueshe did not intend to represent that the
screenshot was his own account, only to show that the formatting was differergrbétedéwo
universities HCA took the view that he was manipulating documents and not providing fulsome
information in response to their requests. (Doc. 60 at  11.)

On March 1, 20161CA placedMr. Kilpatrick on an “investigatory suspension” based on
his failure to provide all of the information requested in the time and format#@watdemanded
it. (Doc. No. 52 at  17.1pPn March 9, 2016, Mr. Kilpatrick waged. (Doc. No. 52 af] 20; Doc.
No. 65 at § 16.)HCA assertghat the termination was based entirely on concerns about his

response to the investigation into his reimbursement requests and not his job perforiance



No. 52 at § 20.) On March 15, 2016, Mr. Kirkpatrick filed a complaint with the EEOC alleging
discrimination based on race, sex, and sexual orientation. (Doc. Nex.30at 151.)

On May 9, 2016Mr. Kirkpatrick began workkor Brookdale Senior Living. In January
2017, after working at Brookdale for aba&ightmonths, Mr. Kirkpatrick was fired, allegeciyter
Brookdale received an anonymous phone dialtlosingthat his employment dates HCA did
not match those on his Brookdale application.

Plaintiff filed this action againgCA alleging discriminatioron the basis aface and sex
in violation of Title VII of the Civil Rights Act of 1984, retaliation, tortious ineggnce with
contract, and tortious interference with business relations, and intentionaianfbétemotional
distress HCA moved forsummary judgment on all claims.

. STANDARD OF REVIEW

Summary judgment is appropriate “if the movant shows that there is no gersjgntedis
to any material fact and the movant is entitled to judgment as a matter of law.” .Fed. R.
56(a). The party bringing the summary judgment motion has the initial burden ohimdothe
Court of the basis for its motion and identifying portions of the record that dewateribe absence
of a genuine dispute over material facRodgers v. Bank844 F.3d 587, 595 (6th Cir. 2003)
The moving party may satisfy this burden by presenting affirmative evidbatenegates an
element of the neamoving partys claim or by demonstrating an absence of evidence to support
the nonmovingarty’s case.ld.

In evaluating a motion for summapydgment, the court views the facts in the light most
favorable for the nonmovingarty anddraws all reasonable inferences in favor of the nonmoving
party. Bible Believers v. Wayne Cty., MicB05 F.3d 228, 242 (6th Cir. 201%¥exler v. White’s

Fine Furniture, Inc, 317 F.3d 564, 570 (6th Cir. 2003). The Court does not weigh the evidence,



judge the credibility of witnesses, or determine the truth of the ma&tteterson v. Liberty Lobby,
Inc., 477 U.S. 242, 249 (1986). Rather, the Court determihether sufficient evidence has been
presented to make the issue of material fact a proper jury qudstioithe mere scintilla of
evidence in support of the nonmoving party’s position is insufficient to survive summary
judgment; instead, there must beidemce of which the jury could reasonably find for the
nonmoving party.Rodgers344 F.3d at 595.
1. ANALYSIS
A. Sex Discrimination and Hostile Work Environment in Violation of Title VII

Mr. Kilpatrick claims that immediately after he disclosed his sexual orientation to his
supervisors he was subjected to a hostile work environment: he was written up for peisbnsfr
his previously approvetlition reimbursement requests were investigated, hapsggits were
placed on his deslandnotes with Bible verses stating he would go to hell were left on his desk.
All of this took place in the two and a half months between thettiatdr. Kilpatrick disclosed
his sexuality and he was terminatédr. Kilpatrick stated that prior to this time, he was not subject
to any discriminatory behavior &fCA and he believes that these actions were a direct result of
disclosng his sexual orientation HCA denies that these incidents were motivated by
discriminatoy animus and further challenges whether certain acts are attributalé&toBefore
considering whether the partipeesenia dispute of material fact that must be decided by a jury,
the Court must determine that Mr. Kilpatricksa cognizable claim urd Title VII.

The Court begins, as it must, with the statutory téitle VIl of the Civil Rights Act of
1964 prohibits an employer from discriminating against an individual “with cedje his
compensation, terms, conditions, or privileges of employment, because of such indiviace)’

color, religion, sex, or national origin.” 42 U.S.C. § 20@0a)(1). Mr. Kilpatrick assertlaims



for discrimination and hostile work environment based on his sexual orientditbe.VIl does
not expressly include sexual orientation as a protectory category. Whethienidestton based
on sexual orientation falimsteadwithin the statutory language prohibiting discrimination based
on sex is a question that has produced conflicting decisions among the cificwetsSupreme
Courthasheld that Title VII incldes prohibition of discrimination based on “sex stereotypes
such as not being feminine or masculine enolyite Waterhouse v. Hopki490 U.S. 228, 251
(1989). Since thePrice Waterhouseuling, some courts have expanded the understanding o
discrimination based on sex to include discrimination based on sexual orientation, reasdning tha
discrimination based on sexual orientation is result ossepeotyping See e.gHively v. lvy Tech
Cmty Coll of Ind, 8% F.3d 339, 345 (7th Cir. 2014en bang (holding a person alleging
employment discrimination based on sexual orientation has put forth a claamdigsrimination
for Title VII purposes)Zarda v. Altitude Exp., Inc883 F.3d 100 (2d Ci2018) (en banc) (holding
that sexual orientation diemination is motivated at least in part by sex and is a subset of sex
discrimination for purposes of Title V|Ipetition for cert. fileqU.S. May 29, 2018)(No. 17623).
TheEqual Opportunity Claim Commission (“EEOGQias also determined that sex disgnation
“includes discrimination based on an applicant or employee’s gender identity orlsexua
orientation” reasoning that sexual orientation discrimination necessarily@aviveating workers
less favorably because of their sard that sexual oriesion is “inherently a ‘sekased’
consideration.”"EEOC Appeal No. 012013308Quly 15, 2015).

The Sixth Circuit, however, is among th@seirtscontinuingto holdthat sexual orientation
does not form a basis for a claim of sex discrimination under Title MIVickers v. Fairfield
Med. Ctr., 453 F.3d 757, 764 (6th Cir. 2006he Court held that a plaintiff could nptrsue a

claim for impermissible sex stereptyg on the ground that hisneeived sexual orientation failed



to conform to gender norms because he did not allegéne was discriminated against for failing
“to conform to traditional gender stereotypesiny observable way at work3ee alspGilbert v.
Country Music Ass'n., Inc432 F. Appx. 516, 519 (6th Cir. 201Tumminello v. Father Ryan
High Schoal Inc, 678 Fed. Appx. 281 (6th Cir. 2017¥0ther circuits have reached the same
conclusion SeeBostock v. Clayton Cty. Board @Gbmmissioners/23 Fed. Appx. 964 (11th Cir.
2018) (per curiam) (“discharge for homosexualityat prohibited by Title VII"); rehearing en
banc denied894 F.3d 1335 (11th Cir. 2018)etition for cert. filedU.S. May 25, 2018)(No. 17
1618).

Plaintiff correctly notes thairsce the EEOC decision, ti@xth Circuit favorably citedhe
Seventh Circuit'seasoning irHively. See R.G. & G.R. Funeral Homes, |Ir&884 F.3db60, 575
(6th Cir.2018)(“[T]he Seventh Circuit determined thaitle VII prohibits discrimination on the
basis of sexual orientation a different question timathe issue before this courtby asking
whether the plaintiff, a setlescribed lesbian, would have been fired ‘if she had been a man
married to a woman ... and everything else staged the sani® (citing Hively, 853 F.3d 339).
However, in that decision, the Sixth Circuit expressly noted that it would antl could not-
overrule theVickersdecisionld. (“[A] panel of this Court cannot overrule the decision of another
panelwhen the prior decision constitutes controlling authorftgternal quotations omittedid.
at 580. In R.G, the Court unequivocally left th&ickers decision intact. Vickers remains
controlling authoritywith respect to Title VII claims based on thesls of sexual orientaticamd
absenta change in law from the Six Circuit or the Supreme Court, this Court is gated to
follow that precedent.

Mr. Kilpatrick did notallege thahe did not conform to traditional gender stereotypes in

any observable ay at work. To the contrary, no one at work knew that he is homosexual until



the December 2015 meeting when he told them. Therefore, Mr. Kilpatrick has not stated a
cognizable claim for discrimination on the basis of gsederTitle VII. Defendant’s motion for
summary judgment on thetaims ofsexdiscrimination and hostile work environmesgranted
B. Racial Discrimination and Hostile Work Environment in Violation of Title VII

Although Plaintiff's arguments weightedheavily toward his claims ofliscrimination
based on sexual orientation, Mr. Kilpatrialso alleges racial discrimination and a hostile work
environmentdue torace. In support oftheseclaims, Mr. Kilpatrick gives examples of various
statements made by his supervisors which he claims are evidence of racial ndgmor form
the basis of a hostile work environmemlaintiff claims that Patricia Contreras, a supervisor, told
him and a black cavorker, “I'm sure you guys know how to fry some chickdgiibdc. No. 50, Ex.
1 at 6972.) Tina Norris, who worked in human resource$i@A, once commentedyWhat a
fancy car. | need to be doing what you do on the si@dintiff thoughtthat this comment was
racially motivated and implied that he must either be spending the tuitioryronreenice car or
that he must be dealing drugs. (Doc. No. 67-at) 7He also claimswithout a cite to the record,
that supervisors referred to him on at least two occasions as “you pddpledys thatls. Norris
told him when he called the hotline to make a complaint to human resources that HCA “kas to ta
care of our managers.’Mr. Kilpatrick claimsthat the managers are all whitéh the implication
that “taking care of the managers” indicated racist motivatiboc. No. 60 at | 3.)Plaintiff
concludes, based on these statements thieahandling and suspicion about his application for
tuition reimbursement was racially motivated and ultimately, that he was terminatacs®axdt

his race.

2 Plaintiff's Memorandum in Opposition to Defendant’s Motion for Summary Judgmest (Do
No. 59 at 20) cites to the Kilpatrick Deposition at 206, but this page of the depositiamiptans
was not filedas an exhibit.



1. Racial Discrimination

Title VII of the Civil Rights Act of 1964 (“Title VII") prohibits an employer from
“discriminating against any individual ... because of such individual's race, col@iprelsex,
or national origin.”Younis vPinnacleAirlines, Inc, 610 F.3d 359, 363 (6th Cir. 2010) (quafin
42 U.S.C. § 20008(a)(1)). To demonstrate a prima facie case of discrimination, a plaintiff must
show that: (1) he or she was a member of a protected class; (2) he or she suffereztsan adv
employment action; (3) he or she was qualified for the position; and (4) he or strepilaasd by
someone outside the protected class or was treated differentlysithdarly situated, non
protected employeesiNright v. Murray Guard, In¢ 455 F.3d 702, 707 (6th Cir. 2006).

To defeat a motion for summary judgnt in a discrimination case, a plaintiff mpsésent
direct or circumstantial evidencédiscrimination.Barrett v. Whirlpool Corp 556F.3d 502, 514
(6th Cir. 2009))see alspUpshaw v. Ford Motor Co576 F.3d 576, 584 (6th Cir. 2009). Direct
evidence is evidence that, if believed, dictates a finding, with no need to dexenicés, that
“unlawful discrimination was at least a motivating factor in the employer’s actiBastett, 556
F.3d at 515.Circumstantial evidence is “proof that does not on its face establish discrirginator
animus, but does allow the factfinder to draw a reasonable inference that diatamoccurred.”
Kyle-Eiland v. Neff408 Fed. Appx. 933, 939-40 (6th Cir. 2011).

Plairtiff has satisfied the first two elements of a prima facie case. Harniember of a
protected class andlasterminated from his job diCA. Plaintiff provided evidence that heet
performance objectivesand HCA agreed that job performance did not contribute to Mr.
Kilpatrick’s termination. (Doc. No. 61, Ex. 4; and Doc. No. 52 at 1 6.)

To satisfy the fourth elemerd,plaintiff must either provide evidence that he was replaced

by someone outside the protect class or provide evidence that he wed thiéfarently than



similarly situated noprotected employees. Mr. Kilpatrick has pobvided evidencé support
either of these scenarios. He does not claim to have eedaced by someone outside the
protected class. To the contraffCA avers, ad Mr. Kilpatrick does not contest, thedughly half

of his department was the same race as Mr. Kilpatritloc. No. 55 at § 3.) He has poovided
anyevidence that he was treated differently than simHsitiyateqd nonprotected employees.

To establish that a ngprotected employee is an appropriate comparator, “the plaintiff
[must] demonstrate that he or she is similaityated to the neprotected employee in all relevant
respects.”Dickins v. Interstate Branch Cor@B84 Fed. Appx. 465, 468 (6th Cir. 2010) (quoting
Ercegovich v. Goodyear Tire & Rubber Cb54 F.3d 344, 353 (6th Cir. 1998)). In the disciplinary
context, this requires that the plaintiff and the proposed comparator have engagpesl o
“comparable seriousnessd. (quoting Clayton v. Meijer, InG.281 F.3d 605, 611 (6th Cir. 2002
The Court may consider the egregiousness of the conduct, the context of the ,conduct
management’s knowledge of the conduct, the comparator’s disciplinary histatiye to the
plaintiff, and the impact of the comparator’'s misconduct relative to the plaintBeég Oliver v.

St. Luke’s Dialysis, LLC491 Fed. Appx. 586, 588 (6th Cir. 201Barry v. Nobel Metal
Processing, In¢.276 Fed. Appx. 477, 483 (6th Cir. 200B)azur v. WalMart Stores Inc., 250

Fed. Appx. 120, 127 (6th Cir. 2007). To make that determination, courts consider whether the
individuals “have been subject to the same standards and have engaged in the sapte cond
without such differentiating or mitigating circumstaschat would distinguish their conduct or

the employer’s treatment of them for itd’. (quotingErcegovich 154 F.3d at 352).

Mr. Kilpatrick has not provided any evidence that similarly situatedprotected (i.e.
non-black) employees were treated differentiyCA fired Mr. Kilpatrick due to concerns about

his requests for tuition reimbursement and the subsequent gatestiand he must therefore,

10



present evidence that nqmotected employees who applied for education reimbursement and had
comparable problems with their applicatiansre treatednore favorably Mr. Kilpatrick has not
presentecny evidence thamon-protected employeeds similar circumstances were treated more
favorably, and therefore has not met his burden as to the fourth element. For these teasons, t
Motion for Summary Judgment on the claim of racial discriminatignasated
2. Hostile Work Environment

Mr. Kilpatrick also assertaclaim of hostile work environment because of race under Title
VII. To survive a motion for summary judgment a plaintiff must provide pitoatf (1) plaintiff
belongs to a protected class; (2) he was subject to unwelcome harassnteath&8assment was
based on race; (4) the harassment affected a term, condition, or privilege ofreerglagnd (5)
the defendant knew or should have known about the harassment and faileBhdlgst.v. UAW
Int’'l ., 854 F.3d 323, 327 (6th Cir. 2017).

On summary judgment, the Court looks at the totality of the allegecesszl harassment
to determine whether it was “sufficiently severe to alter the conditions ¢feimgloyment and
create an abusive working environmenkd. (citing Williams v. GX Transp. ColInc., 643 F.3d
502, 512 (6th Cir. 2011)). “In determining whether an actionable hostile work environment claim
exists, we look to all the circumstances, including the frequency of the disatamy conduct; its
severity; whether it is physically threatening or humiliating, or a mere s¥fernutterance; and
whether it unreasonably interferes with an employee’s work performartate€iting Nat'l R.R.
Passenger Corp. v. Morgas36 U.S. 101, 116 (2002)).Isolated incidentgunless extremely
serious) will not amount to discriminatory changes in the ‘terms and conditi@mspddyment’™
Faragher v. City of Boca Ratph24 U.S. 775, 788 (1998). Thus, occasional offensive utterances

do not rise to the level required to create a hostile work environment because, “[t]deobd s
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would risk changing Title VIl into a code of workplace civilityPhillips, 854 F.3d at 327 (citing
Grace v. USCARS21 F.3d 655, 679 (6th Cir. 2008)).

The Sixth Circuit has found that even offensive and bigoted conslulcsufficient to
constitute a hostile work environment if it is neither pervasive or severe enoudisty the
claim’s requirements. See eBhillips, 854 F.3d at 327 (no hostile work environment when
defendant made several racially offensive statements over two yRees)v. Procter & Gamble
Mfg. Co, 556 Fed. Appx. 421, 432 (6th Cir. 2014) (no hostile work environment when plaintiff
was subjected to radgmsed comments and his supervisor stood behind him and made a rtoose ou
of a telephone cord).

Mr. Kilpatrick identified several statementdlegedly made by supervisors or other
management aidCA that he deemed racially offensive. Té¢tatemerd, if provenwere neither
pervasive enough nor severe enough to create a hostile work environment. The Sixth Gircuit ha
established a high bar for what amounts to actionable discriminatory conduct unddeavookti
environment theory. The conduct alleged here does not clear that bar. For these reasons,
Defendant’'s Motion for Summary Judgmemnt Plaintiff's Title VII hostile work environment
claimis granted

C. Retaliation in Violation of TitleVII for Filingan EEOC Complaint

After he was suspended without pay on March 10, 2016, Plaintiff filed an EEOC charge
againstHCA on March 15, 201@llegingdiscrimination based on race and gender and retaliation
On May 9, 2016, Plaintiff began new employment at Brookdale Senior Livipgroximately,
eight months later, in January 20Bfpokdale terminated Plaintiff’'s employmieafter receiving
an “anonymous” phone call drawing attention to an alleged discrepancy in Mr. i€kfsatr

employment application regarding the date heH&A. (Doc. No. 50, Ex. 1 at 28-35.)
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Section 704(a) of Title VII of the Civil Rights Act of 19@nakes it unlawful “for an
employer to discriminate against any of his employees or applicants for emptbyvhe have
availed themselves of Title VII's protections. 42 U.S.C. § 2(8@¢- To establish a prima facie
case of retaliation, plaintiff muststablish that: (1) he engaged in an activity protected by Title
VII; (2) the exercise of his civil rights was known to the defendant; (3gdlfter, the defendant
took an employment action adverse to the plaintiff; and (4) there was a causalioorbeteteen
the protected activity and the adverse employment adii@mdale v. City of Memphis19 F.3d
587, 606 (6th Cir. 2008)For purposes of section 704(a), an “employment action” can be one
directed toward a former employd®obinson v. Shell Oil Co519 U.S. 337 (19971holding that
aformer employeastated a claim for retaliation under Title VII when pigvious employer gave
him a negative reference in retaliation fus having filed an EEOC charge To establish
causation, Plaintiff must “pfter evidence sufficient to raise the inference that his protected
activity” was the reason for his terminatiddixon v. Gonzalest81 F.3d 324, 333 (6th Cir. 2007).

To survive a motion for summary judgment, Plaintiff cannot rely on conjecture or
conclusory accusationsArendale, 519 F.3d at 605 (citingewis v. Phillip Morris Inc. 355 F.3d
515, 533 (6th Cir. 2004) (“In order to survive a motion for summary judgment, thsnovng
party must be able to show sufficient probative evidence [that] would permit a fimdjhgs]
favor on more than mere speculation, conjecture, or fantasy.Arehdale the Sixth Circuit held
that plaintiff had not presented evidence sufficient to survive a motion for sunjmigrmyent
when he “presented nothing more than his own subjective opinion” of defendant’s rantivati
519 F.3d at 601.

Here, Mr. Kilpatrick has established the first two elements of a retaliation claim. He

engagedn an activity protected by Title VII when he filed a charge of discrinomatith the

13



EEOC andHCA knew about the EEOC charge. (Doc. No. 51, Ex. 1 at 151#6Z&)pport of the
remaining two elements, however, Mr. Kilpatrick has not provided any ewdadeher than his
own conjecture.Mr. Kilpatrick claimsthat the human resources officer at Brookdale received an
anonymous phone call about his employment applicafldnat 2835.) Mr. Kilpatrick never
learned who made the phone call, where they worked, or why they made the phofid.)all.
Plaintiff provides no evidence that the anonymous phone call to Brookdale originatediGiith
or that the anonymous phone call was made in retaliation for filing an EEOC chamenés
prior. His allegationgest entirely on conjecture. Mr. Kilpatrick’'sas notprovided evidence of
retaliation sufficient to survive a motion for summary judgmelRtr these reasons, Plaintiff's
Motion for Summary Judgment on the claim of retaliatiogrénted

D. TortiousInterferencewith Contract

On the basis of th&retaliatory” phone call that Plaintiff believes was fradCA, Mr.
Kilpatrick alsobrings claims fotortious interference with contract and tortious interference with
business relationshipAs with the clam for retaliation, for these claims to survive a motion for
summary judgment, Plaintiff must present more than a scintilividkencebased on morthan
mere speculation, conjecture, or fantasy to support his claim.

To establish tortious interference witontact or tortious interference with business
relationship, as wit all tort claims, the plaintiff must provide evidentteat an action by the
defendant was the proximate cause of an injury to plairi&eTSC Indus., Inc., v. Tom|i743
S.W. 2d 169, 173 (Tenn. Ct. App. 19&&lements of tortious interference with contract include a
“malicious act” that is the “proximate cause” of a breach of contréx)-Med of America, Inc.

v. Allstate Inc. Cq.71 S.W.3d 691, 701 (Tenn. 2002) (tortious interference with business
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relationships requires both improper motive and improper means of interfevéghca known
business relationship, causing harm to the plaintiff).

Plaintiff has provided no evidence whatsoever, other than his own suppdbiddtiCA
did anything thataused him to be terminated from Brookdale. He has only his own speculation
that the phone call originated withCA. Even if Mr. Kilpatrick knew thaHCA made the phone
call, which he has testified that he does not, his recounting the content of the calyes t@him
by a thirdparty ishearsay that cannot be relied upon by the Court on a motion for summary
judgment.See Hoover v. Walsf82 F.3d 481, 491 n.34 (6th Cir. 2012) (noting that a court cannot
rely on inadmissible hearsay at summary judgment); Fed. R. Civ. P. 56(c)iiap(gtat affidavits
used to support motions for summary judgment “must be made on personal knowledge”).

Because Mr. Kilpatrick has not provided evidetttat HCA caused his termination from
Brookdale his claims for tortious interference with contact and tortious interfergiticdusiness
relationship cannot survive the motion for summary judgment and Defendant’s Motion for
Summary Judgment on these olaiisgranted

E. Intentional Infliction of Emotional Distress

To establish a claim for intentional infliction of emotional distress a plaintiff must sho
that the defendant’s conduct was (1) intentional or reckless; (2) so outragedtus tiwttoleratd
by civilized society, and (3) resulted in serious mental injury to the plaif@idissairt v. Jarrett
Builders, Inc.292 F. Supp. 3d 779, 788 (M.D. Tenn. 2018) (citRapers v. Louisville Land Co
367 S.W.3d 196, 205 (Tenn. 2012)). Tennessee has adopted the standard for outrageous conduct
described in the Restatement (Second) of T&a&m v. Wells936 S.W.2d 618, 622 n. 3 (Tenn.
1997). “Liability has been found only where the conduct has been so outrageous in character, so

extreme in degree, as ¢ beyond all bounds of decency, and to be regarded as atrocious and

15



utterly intolerable in a civilized community.” Restatement (Second) of T®etsjon 46, Comment
D.

Mr. Kilpatrick’s claim for intentional infliction of emotional distress rests amsis of
the following actions byHCA: (1) attempted discipline for sexual harassment of two women; (2)
someondeaving pink sunglasses, pink nail polish, Bible verses and a Bible on his desk; and (3)
calling a subsequent employer to interfere with Plaintiff's new job. Fesalt of these actions
Mr. Kilpatrick claims that he has depression, sees a therapistisatadting antidepressant
medication. (Defendant Response to Statement of Facts at §21). The Court neéecdeot
whether Mr. Kilpatrick has provided evidence of a “serious mental injoegause he has failed
to establish the outrageousness element.

Plaintiff’'s burden to demonstrate outrageous conduct “is not an easy burden to meet.”
Brown v. Mapco Exp., Inc393 S.W.3d 696, 703 (Tenn. Ct. App. 2P12Aiability for the
intentional infliction of emotional distress does not extend to mere insultmdigaities. Bain,

936 S.W.2d at 622. Cases finding intentional infliction of emotion distress involve conduct that
is much more egregious than that which occurred h8e e.g Johnson v. Woman’s Hospital

527 S.W.2d 133 (Tenn Ct. App. 1975) (rhet shown her deceased baby preserved in a
formaldehyde jar)Pollard v. E.I. DuPont De Nemours Inetl2 F.3d 657, 664 (6th Cir. 2005)
(years of mistreatment, including vile insults, sabotage, hostility, that escatatieat the plaintiff
feared for her physal safety). Even if Mr. Kilpatrick did state a claim for discrimination,
discriminatory conduct does not automatically reach the level of outrageousgesed for the
intentional infliction of emotional distres§ee Arnett v. Domino’s Pizza |, L] T24 S.W.3d 529,

540 (Tenn. Ct. App. 2003)As a matter of law, the facts alleged, even if proven, are insufficient

to support an intentional infliction of emotion distress claifor these reasons Defendant’s
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Motion for Summary Judgment on the claiminfentional infliction of emotional distress is
granted
F. CONCLUSION
For the reasons stated, Plaintiff has failed to present evidence sufbailefi¢at the motion
for summary judgment. Defendant’s Motion for Summary Judgm&RKBNTED on all claims.

It is SOORDERED.

i = L

WILLIAM L. CAMPBELL, JR”
UNITED STATES DISTRICT JUDGE
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