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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

PATRICK EDWARDS, )
)
Petitioner, )
)
V. ) No. 3:17-cv-00680
) Judge Trauger
JONATHAN LEBO, Warden, )
)
Respondent. )
MEMORANDUM

Patrick Edwards, a state inmate, filedra sepetition for the writ of habeas corpus under
28 U.S.C. § 2254 (“Petition”) (Doc. No. 1), ancetrespondent filed a response. (Doc. No. 14.)
For the following reasons, the Petition will be denied and this action will be dismissed.
l. Procedural Background

In January 2007, a Davidson County grand jundicted the petitioner for first degree
felony murder and first degree premeditated murder. (Doc. No. 13-1 at 4—-7.) The case proceeded
to trial, but the court granted a mistralthe request of the petitioner’'s counskl. &t 78.) The
petitioner later pleaded guilty tbe lesser-included offense of second degree murder on count one,
and count two was dismissett.(at 79-82.) As a result, the petitioner faced a range of 15 to 25
years’ imprisonment, to be determinied the court at a sentencing hearifd. &t 79-80.) The
court sentenced the petitioner 2@ years’ imprisonmentld. at 86.) The Tennessee Court of
Criminal Appeals (“TCCA”) affirmed the cotls judgment, and the Tennessee Supreme Court
denied the petitioner'spplication for permission to appeal on May 26, 2(8thte v. Edwards
No. M2009-01277-CCA-R3-CD, 44 WL 497444, at *1, 4 (Tenn. Crim. App. Feb. 11, 2011),

perm. app. denieMay 26, 2011.
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On June 1, 2011, the trial court received the petitioped sepetition for post-conviction
relief. (Doc. No. 13-15 at 12-18.) The court appointed courteht(28—29), and the petitioner
filed an amended petitiomnd( at 34—41). The court held an evidentiary hearidgaf 45; Doc. No.
13-17) and then dismissed the petition (Ddo. 13-15 at 46-50; Doc. No. 13-16 at 3—-8). The
TCCA ultimatelyt affirmed the court’'s judgment, dnthe Tennessee Supreme Court denied
discretionary review on August 18, 20Elwards v. StatdNo. M2014-01839-CCA-R3-PC, 2016
WL 1161084, at *1, 7 (TenrCrim. App. Mar. 23, 2016)perm. app. deniedug. 18, 2016. The
petitioner then filed a timelgro sehabeas petition in this court. (Doc. No. 1.)

. Factual Background

At the plea hearing, the state provided auakbasis for the petitioner’s plea. According
to the state, five individuals—including ehvictim, Christopher Hudson—went to Nashboro
Village to buy ecstasy from the petitioner and efeddant Ryan Lewis. (Doc. No. 13-8 at 7.) The
petitioner was in the driver’'s seat of a car at the scene, with Lewis in the passengerd.peat. (
Hudson approached the car, leaned in on the driver’'s side, and saw the petitionerld.gun. (
Hudson “became frightened and started runniagkbbehind the car,” and the petitioner shot
Hudson “in the back as he was runnindd.X As Hudson “tried to crawl to the sidewalk,” the
petitioner got out of the car ameent to where Hudson was lyingd() If the case had proceeded
to trial, co-defendant Lewis would have testiftadt he and the petitioner intended to rob Hudson
and that the petitioner took over dmendred dollars from Hudson’s bodid.j Lewis would have
testified that he and the petitioner returtechn apartment and divided the moneg.) (Police

went to this apartment and theamman named Corey Ashley tooleth to another hoeto retrieve

1 The TCCA first granted the petitioner’s timm to file a late appeal of the court’s decision denying post-conviction
relief (Doc. No. 13-15 at 59) and then remanded the catbe fpost-conviction court with instructions to “enter an
amended order which includes findings of fact and kemnans of law for the issues raised” in the petitionprts se
post-conviction petition and the petitioner’'s amended post-conviction petition (Doc. No. 13-16 at 2).
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the gun used to shoot Hudsold. @t 7-8.) The petitioner testifigdat these facts were basically
true, but he disputed Lewssexpected trial testimonyld( at 8-9.)

At the sentencing hearing, police detective Robert Swisher testified that he interviewed the
petitioner after taking him and co-defendant Lewis into custddyat 15.) The court viewed a
video of this interview, and the TCCA summarized it as follows on direct appeal:

[The petitioner] told detectives that he had completed the eighth grade and that he
lived in Nashville. He told detectives that his co-defendant, Ryan Lewis, had gotten
a phone call from the victim asking for drugs. [The petitioner] drove himself and
Mr. Lewis to meet the victim. [The peather] stated thathe victim, who was
standing at the driver’s sideindow of the vehicle, trietb grab the drugs from Mr.
Lewis, who was reaching across [the petigid. The victim then swung a stick at
them and grabbed [the petitioner’s] jatk[The petitioner] pulled out a gun, and
the victim started running. fle petitioner] told detectas that he fired the gun “to
scare him off.” [The petitioner] hit another car as he drove away. [The petitioner]
told detectives that he had purchasesl gan from a man on the street for one
hundred dollars. Detective Swisher alsoitiest that [the petitioner’s] fingerprint

was found on a box of ammunition.

Edwards 2011 WL 497444, at *1. The TCCA alsonsmarized Lewis’s sentencing hearing
testimony:

Ryan Lewis testified that he knew [thetifener] through [the petitioner’s] cousin,
Corey Ashley. He testified that he kmehe victim in this case, Christopher
Hudson, because he had sold drugs to lbefiore at Dover Glen Apartments. On

the evening of the crime, Mr. Hudsonled Mr. Lewis, while Mr. Lewis was with

[the petitioner] and Mr. Ashley, and had requested to purchase some ecstasy pills.
Mr. Lewis initially told Mr. Hudson that hdid not have any p$, but in another
conversation later that evening, he tMd Hudson that [the petitioner] and Mr.
Ashley had drugs to sell.

Mr. Lewis testified that [the petitioner], Mr. Ashley, and he discussed a plan to rob
Mr. Hudson. [The petitioner] and Mr. Lewis drove to Nashboro Village and pulled
in facing Mr. Hudson’s vehicle. Mr. Ashlegrove another vehicle and his role in
the robbery was to be éh“lookout.” Mr. Hudson walked to the driver’s side
window of the vehicle where [the petitiongrds, and leaned into the car. Mr. Lewis
testified that [the petibiner] pulled out the pist@nd demanded the money. Mr.
Hudson turned to run away, and [the petier] shot him. Mr. Lewis opened the
passenger’s side door to run, and [the etér] pointed the pist at him and told

him to get back in the car. [The petitiongdt out of the car to retrieve the drugs
and the money that fell on the ground. Mewis did not see #t the victim had



any kind of weapon; howevdrg testified, someone thwesomething “like a stick,

or a bat, or something” at the car as teyve away. As they left Nashboro Village,

Mr. Lewis saw Corey Ashley speed awayhis vehicle. [Thepetitioner] and Mr.

Lewis returned to Dover Glen Apartments. On the way there, [the petitioner] told
Mr. Lewis to change his cell phone numbehjch he did. When they arrived back

at the apartments, Mr. Ashley was thdvi. Ashley made a phone call to get rid

of the gun. The three men divided up the money. The police arrived about two hours
later. Mr. Lewis testified that he initially lied to police.

Id. at *2. Finally, the TCCA summaed the sentencingearing testimony gbetitioner’'s mother
as follows:
Pamela Rooks, [the petitioner's] mothertifesd that [the peationer] was nineteen
or twenty years old at thente of his arrest. He had nie¢en living with her for a
few months before his arrest because fiegtioner] “was doing some things that
[she] didn’t approve of.” She testified tHtte petitioner] had dropped out of school
after the seventh or eighth grade. Mrs. Roalstified that [the petitioner’s] father
left home when [the petitioner] was abaute-year old. [The petitioner’s] father
was not consistently involved with [the petitioner]. [The petitioner] went to live
with his father for one yeavhen [the petitioner] was ittteen years old. Mrs. Rooks
knew that [the petitioner] had smoked marijuana, but she denied knowledge of any
other drug use. She testified that whendwn was about eighteen years old, he had
attempted suicide by taking pills and wasspitalized for about one week. Several

of [the petitioner’s] family members prepared letters in support of [the petitioner],
which were admitted into evidence.

1. Asserted Claimsfor Relief

In the Petition, the petitionesserts that his: (1) confessiwas coerced; (2) plea was
unknowing and involuntary; (3) sgence was improper; (4poviction was not supported by
sufficient evidence; (5) trial counsel was fieetive; and (6) post-conviction counsel was
ineffective. He asserts that his trial counse$wpecifically ineffective in failing to: (1) present
mitigating evidence at sentencing; (2) moveupess his confession;)(8llow him to proceed
to trial rather than plead guilt{4) investigate co-defendant Ryan Lewis; (5) object to application
of enhancement factors at sentencing; (6) apghealourt’s application of sentencing enhancement

factors; and (7) consult with higdt appointed attomy. (Doc. No. 1.)



V.  Standard of Review

Federal courts have the autitpto grant habeas corpus edlito state prisoners under 28
U.S.C. § 2254, as amended by the Antiterrorism and Effective Death Penalty Act of 1996
(“AEDPA"). Harrington v. Richter 562 U.S. 86, 97 (2011). Wheee petitioner’s claim was
“adjudicated on the merits” in state court, a faleourt may not grant habeas relief unless the
state’s decision was: (1) “contrary to, orvatved an unreasonablepgication of, clearly
established Federal law, as determined by theeBugpiCourt of the United States”; or (2) “based
on an unreasonable determination of the factght lbof the evidence presented in the State court
proceeding.” 28 U.S.C. § 2254(d)(1)—(2). Thtjghe question under AEDPA is not whether a
federal court believes the state court’s deterronatas incorrect but whether that determination
was unreasonable—a substalty higher threshold.’Schriro v. Landrigan550 U.S. 465, 473
(2007) (citingWilliams v. Taylor529 U.S. 362, 410 (2000)). “Thetgi@ner carries the burden of
proof.” Cullen v. Pinholster563 U.S. 170, 181 (2011) (citiMmjoodford v. Visciotfi537 U.S. 19,
25 (2002)).

Under Section 2254(d)(1), a state courtidion is “contrary to” clearly established

federal law “if the state court applies a ruleat contradicts the governing law set forth in
[Supreme Court] cases’ or ‘if the state coudnftonts a set of factshat are materially
indistinguishable from a decision [of the Supre@murt] and nevertheless arrives at a [different
result].” Hill v. Curtin, 792 F.3d 670, 676 (6th Cir. 2015) (en banc) (qudtimgkyer v. Andrade
538 U.S. 63, 73 (2003)). “Under the ‘unreasonalplglieation’ clause of [Section] 2254(d)(1),
habeas relief is available ifhé state court identifiethe correct governiniggal principle from

[the Supreme Court’s] decisions but unreasonagplies that principle to the facts of the

prisoner’s case.”’ld. (quotingHarris v. Haeberlin 526 F.3d 903, 909 (6th Cir. 2008)). A state



court’s application is not unreasonable under tl@adard simply because a federal court finds it
“incorrect or erroneous”™—"rathérthe federal court must find ¢hstate court’'s application was
“objectively unreasonableld. (quotingWiggins v. Smith639 U.S. 510, 520-21 (2003)).

To obtain relief under Section 2254(d)(2), the federal court must find that “the state court’s
factual determination was ‘objectily unreasonable’ indht of the evidence presented in the state
court proceedings.Young v. Hofbaueb2 F. App’x 234, 236 (6th Cir. 2002). State-court factual
determinations are only unreasoralif it is shown that the statcourt’s presumptively correct
factual findings are rebutted bglear and convincing evidencand do not have support in the
record.” Pouncy v. Palmer846 F.3d 144, 158 (6th Cir. 2017) (quotik@tthews v. Isheet86
F.3d 883, 889 (6th Cir. 2007)). “fl]s not enough for the petither to show some unreasonable
determination of fact; rather, the petitioner mefsbw that the resulting state court decision was
‘based on’ that unreasonable determinatidtic¢e v. White660 F.3d 242, 250 (6th Cir. 2011)
(citing Byrd v. Workman645 F.3d 1159, 1172 (10th Cir. 2011)).

The demanding review of claims rejected omtiegits in state court, however, is ordinarily
only available to petitioners who “bausted the remedies available in the courts of the State.” 28
U.S.C. 8§ 2254(b)(1)(A)Harrington, 562 U.S. at 103. In Tennesseaepetitioner is “deemed to
have exhausted all available state remediegajoclaim” when it is presented to the Tennessee
Court of Criminal AppealsAdams v. Holland330 F.3d 398, 402 (6th Cir. 2003) (quoting Tenn.
Sup. Ct. R. 39). “To be properly lexusted, each claim must hawseh ‘fairly presented’ to the
state courts,” meaning that the petitioner presefthedsame claim under the same theory . . . to
the state courtsWagner v. Smittb81 F.3d 410, 414, 417 (6th Cir. 2009) (citations omitted).

The procedural default doctrine is “an imiamit ‘corollary’ to tle exhaustion requirement”

under which “a federal court may not review fedetalms that . . . the state court denied based



on an adequate and independstate procedural ruleDavila v. Davis 137 S. Ct. 2058, 2064
(2017) (citations omitted). A claim also may bBeechnically exhausted, yet procedurally
defaulted,” where “a petitioner fails to presentairalin state court, but that remedy is no longer
available to him.’Atkins v. Holloway 792 F.3d 654, 657 (6th Cir. 2015) (citidgnes v. Bagley
696 F.3d 475, 483-84 (6th Cir. 2012)).

To obtain review of a procedurally defaulted claim, a petitioner must “establish ‘cause’
and ‘prejudice,’ or a ‘manifest miscarriage of justicéitddlebrooks v. Carpente843 F.3d 1127,
1134 (6th Cir. 2016) (citingsutton v. Carpenter745 F.3d 787, 790-91 (6th Cir. 2014)). A
petitioner may establish cause by “show[ing] that some objectiterfaxternal to the defense”™—
a factor that “canot be fairly attributed to” the petitione-“impeded counsel’s efforts to comply
with the State’s procedural ruleDavila, 137 S. Ct. at 2065 (citatiomsnitted). There is also “a
narrow exception to the cause requirement whemnatitutional violation has ‘probably resulted’
in the conviction of one who is ‘actualignocent’ of the substantive offens®retke 541 U.S. at
392 (quotingMurray v. Carrier, 477 U.S. 478, 496 (1986)). To establish prejudice, “a petitioner
must show not merely that the errors at hid triaated a possibility girejudice, but that they
worked to his actual and substial disadvantage, infecting his entire trial with error of
constitutional dimensions.Garcia-Dorantes v. Warren801 F.3d 584, 598 (6th Cir. 2015)
(quotingHollis v. Davis 941 F.2d 1471, 1480 (11th Cir. 1991ptérnal quotation marks omitted).
V. Analysis

The court will first address claims adjudicated in state court and then turn to procedurally
defaulted claims. As an initial matter, however, the court notes that the petitioner’'s assertion of
ineffective assistance of postrwviction counsel is not an indendent ground for habeas relief.

28 U.S.C. 8 2254(i) (“The ineffectiveness ocampetence of counsel during Federal or State



collateral post-conviction proceedings shall not be a ground for relief in a proceeding arising under
section 2254.”). Nonetheless, post-conviction indifeness may be usedéstablish the “cause”
necessary to obtain review of another proceliijurdefaulted claim in some circumstances.
Martinez v. Ryan566 U.S. 1, 17 (2012). Thus, the cowitl consider the assertion of post-
conviction ineffectiveness as ajlations of “cause” regarding tipetitioner’s defaulted claims.

A. Adjudicated Claims

On post-conviction appeal, the petitionghausted a claim that his guilty plea was not
knowing and voluntary and two of his seven subratdior ineffective assistance of trial counsel—
that counsel coerced him to plead guilty and €atle present mitigating @éence at sentencing.
Edwards 2016 WL 1161084, at *1, 4-7.

1 Knowing and Voluntary Plea

The petitioner asserts thhais plea was not knowing analuntary because his counsel
coerced him into pleading guilty by working witke prosecution and contacting his mother. (Doc.
No. 1 at 7.) In affirming the dismissal ofetlpetitioner’'s post-conviion petition, the TCCA
accurately identified the federal standard fotedmaining whether a guilty plea is knowing and
voluntary:

When reviewing a guilty plea, this court looks to both the federal standard as

announced in the landmark cdeykin v. Alabama395 U.S. 238 (1969), and the

state standard as announcedSiate v. Mackey553 S.W.2d 337 (Tenn. 1977),

superseded on other grounds by Tenn. Rn®. 37(b) and Tenn. R. App. P. 3(b).

Don Allen Rodgers v. Statido. W2011-00632—CCA-R3-PC, 2012 WL 1478764,

at *5 (Tenn. Crim. App. Apr. 26, 2012). Undiae federal standd, there must be

an affirmative showing that the pleas “intelligent and voluntary Boykin 395

U.S. at 242. Likewise, the Tennessee Supreme Court has hefthéhatcord of

acceptance of a defendant’s plea of guiltystraffirmatively demonstrate that his

decision was both voluntary and knowledgeab&e that he has been made aware

of the significant consequenceksuch a plea . . . Mackey 553 S.W.2d at 340.

“[A] plea is not ‘voluntary if it is the product of ‘[Jgnorance, incomprehension,

coercion, terror, inducements, [or]usle or blatant threats . . . Blankenship858
S.w.2d at 904 (quotinBoykin 395 U.S. at 242—-43).



In order to determine whether a plea tgligent and voluntary, the trial court must
“canvass| ] the matter with the accusedntake sure he has a full understanding of
what the plea connotes and of its consequerykin 395 U.S. at 244. The trial
court looks to several factorsfbee accepting a plea, including:

[T]he relative intelligence of the defendant; degree of his familiarity
with criminal proceedings; wdther he was represented by
competent counsel and had the opaity to confer with counsel
about the options available to hithg extent of advice from counsel
and the court concerning the cpes against him; and the reasons
for his decision to plead guilty, including a desire to avoid a greater
penalty that might result from a jury trial.

Blankenship 858 S.W.2d at 904ee Howell v. Statel85 S.W.3d 319, 330-31
(Tenn. 2006). Once the trial court hasnducted a propeplea colloquy, it
discharges its duty to assess the voluntary and intelligent nature of the plea and
creates an adequate rectydany subsequent revieBoykin 395 U.S. at 244.

Statements made by a petitioner, hisratty, and the prosecutor during the plea
colloquy, as well as any findings made by the trial court in accepting the plea,
“constitute a formidable barrier inng subsequent colletal proceedings.”
Blackledge v. Allisor431 U.S. 63, 73—74 (1977). Statements made in open court
carry a strong presumption of truth, andvercome such presumption, a petitioner
must present more than “conculs@egations unsupported by specifickl’ at

74.

Id. at *5-6.
The TCCA then rejected the petitioner’s claim on the merits:

In this case, the Petitioner and his mottestified that helropped out of school
around the ninth grade. Additionally, friaounsel testified that she strongly
encouraged the Petitioner to take the plé¢ee Petitioner stated that he spoke with
his mother and trial counsel about taking the plea but denied that they forced him
to accept the guilty plea. The Petitioner confirmed that he met with trial counsel
many times and that she discussed thiength of the State’s case with the
Petitioner. The Petitionestated that he understod® could have received a
sentence of fifty-one years if he hadem convicted of first degree murder after
trial. He also understood that the maximsemtence he could have received for his
guilty plea was twenty-five years. It is iiksettled law that the inducement to plead
guilty in exchange for a more lenientsbrorter sentence does not constitute grounds
for invalidating the pleeSee Blankenshi@58 S.W.2d at 9045eorge v. Stateb33
S.w.2d 322, 326 (Tenn. Crim. App. 1975). Tetitioner also confirmed that he
understood that he was pleading guilty #mat he decided to plead guilty on his
own accord. The transcript of the plesahing shows that the trial court conducted



an appropriat®oykinplea colloguy, informing the Petitioner of his rights, and the

Petitioner stated that he understood he waiving those rights by entering a guilty

plea. Based on the record before us, the Petitioner failed to prove by clear and

convincing evidence that his plea wasknowingly and involuntarily entered. He

is not entitled to relief.

Id. at *7.

The state court’s rejection ahis claim was neither contrary to, nor an unreasonable
application of, Supreme Courtgmedent, and it was not basedamnunreasonable determination
of the facts before it. As reflected above, T&CA reviewed transcripts of the petitioner’s plea
hearing and the post-contimn evidentiary hearindd. at *6. During the ma colloquy, the court
specifically asked the petitionerahyone had forced or threatened him in any way to plead guilty,
and he responded “no.” (Doc. No. 82t 6.) The petitioner also eiptly affirmed that he signed
the plea petition freely and voluntarilyd() The TCCA appropriately netl that such plea hearing
testimony “carries great weightVarks v. Davis 504 F. App’x 383, 386 (6th Cir. 2012) (citing
Blackledge 431 U.S. at 73—-74). Through thes@lpetition itself, the pgibner also declared that
“no person hald] pressured, forced, threatenedtionidated” him into pleading guilty. (Doc. No.
13-1 at 80.)

At the evidentiary hearing, the petitioner testified that he “[kpfidfelt pressured into

pleading guilty by his trial counsel and hmsother. (Doc. No. 13-17 at 24.) But on cross-

examination by the state, the petitioner also testified as follows:

Q. Ms. Deaner didn’t make you pleadltgy did she? That was your decision;
wasn'tit?

A. Yes.

Q. And you, also, talked to your the@r about your decision; right?

A. Yes.

Q. Your mother didn’t makgou plead guilty either; did she?
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A. Nope.
(Id. at 21.)

Therecord,therefore supports the state court’s deterntioa that the petitioner failed to
demonstrate that his guilty pl@aas unknowing and involuntary. iBhclaim is without meritSee
Wright v. Lafler 247 F. App’x 701, 705 (6t&ir. 2007) (citingGarcia v. Johnson991 F.2d 324,

326 (6th Cir. 1993)) (“A state coustdetermination that guilty plea was valid is a factual finding
entitled to a presumption of correctness on feldeabeas review, retiable only by clear and
convincing evidence.”).

2. Exhausted I neffective-Assistance Claims

The petitioner asserts that trial counsel was ineffective in coercing him to plead guilty and
failing to present mitigating evidence at saming. (Doc. No. 1 at B, 7-8.) The federal law
governing the adequacy of a criminalfeleant’s representation is defined Strickland v.
Washington466 U.S. 668 (1984Rremo v. Moorg562 U.S. 115, 121 (2011). Undsitrickland
a petitioner must show (1) defgit performance of counsel a(®) prejudice to the defendant.
Knowles v. Mirzayanges56 U.S. 111, 124 (2009) (citirgtrickland 466 U.S. at 687). Trial
counsel’s performance is deficient where it falls “below an objective standard of reasonableness.”
Strickland 466 U.S. at 687-88. “[A] court must indulgestrong presumption that counsel’s
conduct falls within the wide range of reasongimefessional assistance; that is, the defendant
must overcome the presumption that, under theugistances, the challenged action ‘might be
considered sound trial strategyld. at 689 (citingMichel v. Louisiana350 U.S. 91, 101 (1955)).

To establish prejudice, a petitioner “must showat tihere is a reasonalgeobability that, but for
counsel’'s unprofessional errors, the result of the proceeding would have been different. A

reasonable probability is a probability suffidi¢a undermine confidence in the outcomiel.” at
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694. "[A] court deciding an ineffective assistance claim” need not “address both components of
the inquiry if the defendant makes an insufficient showing on ddedt 697.

When a petitioner raises an exhausted ineffective-assistance claim in a federal habeas
petition, “[tlhe pivotal question’is not “whether defenseoansel’s performance fell below
Stricklands standard,” but “whether th&ate court’s application of tHgtricklandstandard was
unreasonable Harrington, 562 U.S. at 101. Thus, a federaud applies a “doubly deferential’
standard of review that gives bdhe state court and the defenderaey the benefit of the doubt.”
Burt v. Titlow 571 U.S. 12, 15 (2013) (quotifgnholster 563 U.S. at 190). That is because, under
Section 2254(d)(1), “amnreasonableapplication of federal law is different from amcorrect
application of federal law.Id. (quotingWilliams 529 U.S. at 410). Accordingly, “[a] state court
must be granted a deference and latitude tleahar in operation when the case involves review
under theStricklandstandard itself.1d.

Here, the TCCA correctly set forth tBéricklandstandard before rejecting the petitioner’s
claims for ineffective assistance of trial counsel on the me&uadtwards 2016 WL 1161084, at *4—

5. As to the claim that the petitioner’'s counsatrced him into pleading guilty, the voluntariness
of the petitioner’s plea is addressed above. TEBEA’s determination on this issue—that the
petitioner failed to carry hiburden of demonstrating that his guilty plea was unknowing and
involuntary—was not unreasonable. In shomumsel was not ineffective for coercing the
petitioner to plead guilty because the recoftkots that his plea was knowing and volunt&ge
Shanks v. WolfenbargeB87 F. Supp. 2d 740, 750-51 (E.D. Mich. 2005) (citations omitted)
(finding that a petitioner’s “barelaims that his counsel coerchdn” into entering a plea “is

insufficient to overcome the presption of verity which attachds petitioner’s statements during

12



the plea colloquy, in which he denied that any facéhreats had been used to get him to enter
his plea”).

As to the mitigation claim, the petitionergaes that trial counsel was ineffective at
sentencing for failing to present arpert witness to testify regand his mental health. (Doc. No.
1 at 2,5, 8.) The TCCeejected this claim:

When a petitioner claims thaial counsel was inefféiwe for failing to discover,
interview, or present a witness in supparthe petitioner’'s defense, such witness
should be presented attpost-conviction hearin&tate v. Black794 S.W.2d 752,
757 (Tenn. Crim. App. 1990). As thesurt has previously stated:

As a general rule, this is the only way the petitioner can establish
that (a) a material witness exidtand the witness could have been
discovered but for counsel’'s negléthis investigation of the case,
(b) a known witness was not interwied, (c) the failure to discover
or interview a witness inured to his prejudice, or (d) the failure to
have a known witness present or tadl witness to the stand resulted
in the denial of critical evidence v inured to the prejudice of the
petitioner. It is elementary thatitteer a trial judge nor an appellate
court can speculate or guess oe tjuestion of whether further
investigation would haveevealed a material witness or what a
witness’s testimony might haveeén if introduced by defense
counsel.

Id.

In this case, the Petitioner contends that counsel was ineffective for failing to
present expert testimony about the Petititnenental healthat the sentencing
hearing. However, the Petitioner failedpieesent any such expert testimony at the
post-conviction hearing. Neither the pasnviction court nor this court may
speculate as to what thestenony may have been or whether it would have been
favorable to the PetitioneBee idat 757. Accordingly, th@etitioner has failed to
prove that he was prejudiced by trial counsel's allegkdeiecy and is not entitled

to relief on this issue.

Edwards 2016 WL 1161084, at *4-5.
Because the petitioner did noepent any proof at the evidemsidnearing of what a mental
health expert would have testifién, the state coud’application ofStricklandto this claim was

not objectively unreasonabl&eeHutchison v. Bell 303 F.3d 720, 748-49 (6th Cir. 2002)
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(citations omitted) (“[A] petitioner cannot show deficient performangarejudice resulting from
a failure to investigate if thpetitioner does not make sonteowsiing of what evidence counsel
should have pursued and how such evidewoelld have been material.”) Moreover, the
petitioner’'s apparent aim of using an expert witness at sentencing would have been to present
evidence of his “earlier suicide attempt.” (Doc. No. 1 at 2.) But the petitioner's mother testified at
the sentencing hearing that he attempted suielten he was about eigt@n years old, and that
he was subsequently hospitalized for about oeekwAnd the petitioner’s trial counsel introduced
medical records in support of that testimony. (O¢eo. 13-8 at 84.) Thus, the petitioner’s counsel
presented evidence at sentencing regarding Hisresuricide attempt, and he does not explain how
expert testimony would haveeen beneficial to hinBeeMartin v. Mitchell 280 F.3d 594, 607—
08 (6th Cir. 2002) (finding that a habeas petiér failed to demonstrate prejudice where he
claimed that his counsel failed to retain “a psyobst for purposes of mitigation” but did not
show how “the retention of expsert. . would have been beneficial to his defense”). The petitioner
is not entitled to relief on this claim.

B. Procedurally Defaulted Claims

The petitioner’s remaining clainase procedurally defaulted.

1. Statementsto Police

The petitioner challenges the constitutionatifyhis custodial stateemts to police. (Doc.
No. 1 at 2, 5, 8-9.) While he did not raise thairol on direct appeal, the petitioner did check a
box on higpro sepost-conviction petition reflecting that on€his asserted grounds for relief was
as follows: “[c]onviction was based on use oéamed confession.” (Doc. No. 13-15 at 15.) But he
did not provide any argument in support of th&sertion, and the petitioner's appointed post-

conviction counsel did not includais claim in the amended geasonviction petition. The post-
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conviction court did not address the merits of ti@m, and the petitioner did not present this
issue to the TCCA on post-contian appeal. Because the petitioner did not fairly present this
claim to the state courts, and he cadamger do so, it is procedurally defaulted.

As stated above, the court considerg tbetitioner's assertip of post-conviction
ineffectiveness as an allegation of cause tous& any procedural default. But “ineffective
assistance by a prisoner’s state post[-]Jconviatmmsel” can only act d&sause to overcome the
default of a single claim—ineffége assistance of trial counseDavila, 137 S. Ct. at 2062—63
(discussingvlartinez 566 U.S. 1, andirevino v. Thaler569 U.S. 413 (2013)). Because this claim
challenges the constitutionality of the petitioner's statements to police rather than his trial
counsel’s effectiveness, he cannot rely on hig-posviction counsel’s alleged ineffectiveness to
overcome its default.

Additionally, and notwhstanding any default, the petitioner waived challenges to the
constitutionality of his custodial statemebispleading guilty. The United States Supreme Court
has held that, after “solemnly admitt[ing] in open ¢dhbat he is in fact gliy of the offense with
which he is charged, [a criminal defendant] may thereafter raise indendent claims relating
to the deprivation of constitutional rights that occurred prior to the entry of the guilty Plaget
States v. Browr21 F. App’x 336, 337 (6th Cir. 2001) (quotimgllett v. Hendersam11 U.S. 258,
267 (1973)) (finding that a defendant waived dlehge to constitutionality of confession to law
enforcement official by pleading guilty). Accordingly, this claim is without merit.

2. Improper Sentence

The trial court applied two mitigating factased three enhancement factors at sentencing.

(Doc. No. 13-8 at 104—-06.) The TCCA summarized these factors on direct appeal:

The trial court first considered mitigatingdtors: 1) that Defendant, because of his
youth, lacked substantial judgment in committing the offense; and 2) that
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Defendant admitted responsibility for the offenrSeeTenn. Code Ann. 8§ 40-35—

113(6). The trial court then found and applied the following enhancement factors:

1) that Defendant has a prews history of criminabehavior, including drug use;

2) that Defendant possessed or emplogefirearm in the commission of the

offense; and 3) that Defendant hadhesitation about committing a crime when

the risk to human life was higBeeTenn. Code Ann. § 40-35-114(1), -(9), and -

(20).

Edwards 2011 WL 497444, at *3. The court sentenceal fibtitioner to 21 yaas’ imprisonment
“for his second degree murder conviction, for which the possible sentence range [was] 15 to 25
years.”ld.

Here, the petitioner asserts that the cobdufd have given greateveight to the first
mitigating factor listed above—that he lacksgbstantial judgment in committing the offense
because of his youth. (Doc. No. 1 at 3.) Thisralé procedurally defaulted because he did not
exhaust it either on direct appeal or through his post-conviction proceedings. On direct appeal, the
petitioner argued that his sentenwas excessive because the court erred in applying the third
enhancement factor listed above—that he hatesitation about committing a crime when the
risk to human life was high. (Doc. Nd3-10 at 18-21 (direct appeal briefggwards 2011 WL
497444, at *4. Thus, the petitioner did not raise ‘¢hme claim under the same theory” on direct
appeal as he does in his habeas petitBge Wagner581 F.3d at 417. In his amended post-
conviction petition, the petitionelid raise this same claim (Dado. 13-15 at 36, 40-41), and the
trial court rejected it (Doc. No. 13-16 at 6—7). Bug petitioner did not include this claim in his
post-conviction appeal. Accordinglihe petitioner failed to presenigrclaim to the state courts.

Because this is a claim of trieourt error rather than ineffective assistance of counsel, the
petitioner cannot rely on any alleypost-conviction ineffectiveness eause to excuse its default.

And even if “theMartinezTrevino exception” could apply to thesypes of claim generally, it

would not apply to this claim in particular becatlse petitioner raised it #te initial review stage
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of his post-conviction proceedings but not on post-conviction appéahs 792 F.3d at 657
(internal citations and quotation marks omitted) (“[TMartinezTrevino exception does not
extend to attorney error at post-conviction diape proceedings because those proceedings are
not the first occasion at which an inmate comeaningfully raise an effective-assistance-of-
trial-counsel claim.”). For all of these reasons, pletitioner’s improper sentence claim is defaulted
without cause, and it is netibject to further review.

Additionally, even if the court considerdiis claim exhausted through the petitioner’s
excessive-sentence claim on diragpeal, it would fail othe merits. On direct appeal, the TCCA
agreed with the petitioner thattlrial court erred by applying thieird enhancement factor listed
above.Edwards 2011 WL 497444, at *4. Nonetheless, fR€CA reviewed the petitioner’s
sentence and affirmed the trial court’s judgment as follows:

Other than misapplication of one enhaneairfactor, the triacourt’'s sentencing
considerations and findingsipport the sentence imposed.

The trial court found appmable two other enhancentdactors supported by the
evidence that Defendant does not challestgappeal. In our regw of Defendant’s
sentence, we are “bound by [the] trial dudecision as to the length of the
sentence imposed so long as it is implasea manner consistewith the purposes
and principles set out isections —102 and —1@8 the Sentencing Act.State v.
Carter, 254 S.W.3d 335, 346 (Tenn. 2008). T@igurt cannot review the weight
placed on enhancement factors. Ratloenm, review is limited to whether the
enhancement factors are supported byréwerd and appropriately applied. The
Defendant is responsible for showingaththe sentence iexcessive, and we
conclude that he didot meet this burden.

This determination was neither contraryrtor an unreasonable application of clearly
established federal law. Because he was a Rastgndard offender, the petitioner’s possible
sentence range for his second degreedstuconviction was 15 to 25 yeaEdwards 2011 WL

497444, at *3seeTenn. Code. Ann. 40-35-112(a)(1). The court sentenced the petitioner to 21
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years’ imprisonment. “As long as the sentence mesnaithin the statutory limits, trial courts have
historically been given wide stretion in determining ‘the type and extent of punishment for
convicted defendants.Austin v. Jacksqr213 F.3d 298, 301 (6th Cir. 2000) (quotiiliams v.
New York 337 U.S. 241, 245 (1949)) (rejecting a petiticméederal habeas claim that the state
court violated his due process rights by impgsan excessive sentence). Further, the court
observes that the petitionerkaowledged his sentence range when he signed the plea petition.
(Doc. No. 13-1 at 79.) He also acknowledged thatcourt would determine the sentence length
at a sentencing hearing (Doc. N@&-1 at 80), and this was reited to him at the plea hearing
(Doc. No. 13-8 at 3—4). The sentenmposed was four years shotteat the longest sentence he
knew he risked when he pleaded guilty. Thetjmeter is not entitled toelief on this claim.
3. I nsufficient Evidence

The petitioner also asserts that there wassufficient evidence to support his conviction
of second degree murder. (Doc. No. 1 at 3, 6,T8i} claim is defaulted without cause—the
petitioner did not present it to the TCCA on dirappeal or in his posonviction proceedings,
and he cannot rely on any post-conviction ineffectgsno overcome this default because this is
not a claim of ineffective assistance of coungeit even if this claim were subject to further
review, it would fail on the merits. To the extehat the petitioner challenges the sufficiency of
the factual basis for his guilty plea, thisich “is not cognizable in federal habeaBdnior v.
Conerly, 416 F. App’x 475, 479 (6th Cir. 2010). And by pleading guilty, the petitioner waived a
challenge to the sufficiency ofdhevidence supporting his convictidtost v. Bradshay621 F.3d

406, 426-27 (6th Cir. 2010) (citingnited States v. Free688 F.2d 24, 25-26 (6th Cir. 1982)).
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4. Defaulted I neffective-Assistance Claims

Through the petitioner’s five remaining salaims for ineffectie assistance of trial
counsel, he asserts that his calrfailed to: (1) move to supme his statements to police; (2)
investigate co-defendant Ryan Lewis; (3) emlbjto application of enhancement factors at
sentencing; (4) appeal the cosripplication of seehcing enhancement factors; and (5) consult
with his first appointed attorney. (Doc. Nb.at 2, 5, 7, 9-10.) The petitioner procedurally
defaulted these sub-claims by failing to present them to the TCCA.

As stated above, a petitioner must denrats “cause” and “prejudice” or a “manifest
miscarriage of justice” to obtain reviefithese procedurally defaulted claifviddlebrooks 843
F.3d at 1134 (citingsutton 745 F.3d at 790-91). ljheffective assistance of post-conviction
counsel can establish cause to excuse a Tenndsgrlant’s procedural default of a substantial
claim of ineffectiveassistance at trial Atking 792 F.3d at 658 (quotirfgutton 745 F.3d at 795—
96). Thus, the court considers the assertedantfle assistance of post-conviction counsel as an
allegation of cause to overcome the default ebéhclaims. To determine whether the petitioner
has demonstrated cause, the court consiti@é)swhether state postenviction counsel was
ineffective; and (2) whether [the petitioner’s] claims of ineffective assistance of counsel were
‘substantial.”ld. at 660 (citations omitted). If the petitier demonstrates “cause,” then the court
must consider “whether [heln demonstrate prejudicéd. And if the petitioner establishes both
“cause” and “prejudice,” only then would thewt “evaluate [his] claims on the meritdd.
(citations omitted).

First, the petitionersserts that his counsel was ineffeetior failing to file a motion to
suppress his inculpatory statements to poli@oc. No. 1 at 2, 9.) The petitioner has not

established cause to overcome this claim’s wefaecause the claim is not “substantial.” “A
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substantial claim is one thdtas some merit and is deédlle among jurists of reason.”
Abdur'Rahman v. Carpente805 F.3d 710, 713 (6th Cir. 2015) (citinartinez 566 U.S. at 14).
“In the converse, a claim is insubstantial whiénloes not have any mefi‘is wholly without
factual support,” or when ‘the attorney in tingial-review collateralproceeding did not perform
below constitutional standards.Porter v. Genovese76 F. App’x 428, 432 (6th Cir. 2017)
(quotingMartinez 566 U.S. at 15-16). Here, this claimnghout merit becase the petitioner’s
“guilty plea represent[ed] a break in the chaiewénts which preceded it in the criminal process,”
and the petitioner cannot “raise independent claims relating to the deprivation of constitutional
rights that occurred” before that poiBrown 21 F. App’x at 337 (quotingollett, 411 U.S. at
267) (finding that district@urt’s denial of suppression mati was “not reviewable” undéollett).

Second, the petitioner asserts that his cduiasled to investigate co-defendant Ryan
Lewis. (Doc. No. 1 at 7.) But the record refiedhat the petitioner decided to plead guilty
regardless of Lewis’s statements. As discuseetthe Factual Background section, at the plea
hearing, the state proved a summary of Lewis’s expectedlrtestimony as paif the factual
basis for the petitioner’s plea. The petitioner thatified that these facts were basically true while
specifically disputing Lewis’s expéed testimony. Thus, this claiim without merit for the same
reason as the petitioner’s first defaulted sub-claim—the alleged failure to investigate Lewis or his
statements is a claim “of pregal ineffective assistance not rafgtito the acceptance of the plea”
that is “waived under the sarellettrule.” Rice v. OlsonNo. 16-1125, 2016 WL 3877866, at *2
(6th Cir. July 15, 2016) (citingnited States v. Stige20 F. App’x 307, 309 (6th Cir. 2001)).

Third, the petitioner argues that counsel was ineffective for failing to object to application
of enhancement factors at sentegci(Doc. No. 1 at 5, 9.) Thisaim is without merit because the

petitioner fails to demonstrate that trial ceahwas deficient. The state argued that eight
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enhancement factors applied. (Doc. No. 13-1 at 84-A&%he sentencing laging, the petitioner’s
counsel conceded thatdvwef these factors applied. Based dieimation in the presentence report,
counsel conceded that the petiter had a previous history ofirainal behavior in addition to
those necessary totablish the appropriateange, (Doc. No. 18- at 88—89, 94-95), while
attempting to limit the impact of this factor by arguing that the petitioner’s criminal history was
not violent or extensiveld. at 89, 95.) Counsel alsmnceded, based on tfaets of the case, that
the petitioner possessed ormoyed a firearm during the gonission of the offenseld, at 92,
94-95.) The petitioner does not identify any objectimmsnsel should have raised regarding these
two factors. Meanwhile, counselesgfically disputedhe other six asserted enhancement factors
(id. at 89-95), and the petitioner does not explaow these arguments were deficient. The
petitioner is not entitletb relief on this claim.

Fourth, the petitioner assettsat his counsel failed to appeal the court’s application of
sentencing enhancement factors. (Doc. No. 8, &.) Ineffective assistance of post-conviction
counsel, however, can only aas cause to excuse a claoh ineffective assistance dfial
counsel—not a claim of effective assistance @ifppellatecounselDavila, 137 S. Ct. at 2065.
Accordingly, this claim is defdted without cause, and it isot subject to further review.
Additionally, as explained in theourt’s analysis of the peftitner’'s improper sentence claim, a
sentence like the petitioner’s is “generally nabject to habeas review” bause it is within the
statutory limit for his offense of convictio@ooper v. HaasNo. 17-1235, 2018 WL 1224451, at

*5 (6th Cir. Jan. 9, 2018) (citinfownsend v. Burke34 U.S. 736, 741 (1948)).
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Fifth, and finally, the petitioneasserts that his trial counseiléa to consult with his first
appointed attorne§(Doc. No. 1 at 9—10.) According to thetitiener, his firstattorney told him
that she “worked with the prosecution to a pleeetitkless homicide,” but “the prosecution wanted
to hold his feet to the fire” because he “waas African American and the victim was a white
male.”® (Id. at 9.) He also asserts that he askedrfas counsel to “touch base” with his first
attorney “about the plea offerahhad already been contemujgld by previous counsellt( at 10).

This claim does not “attack the voluntary anigligent character” of his plea of guilty to
second degree murder, so it is waivieite 2016 WL 3877866, at *2 (quotintpllett, 411 U.S.
at 267). Moreover, even liberally construing the Retjtthe petitioner does not assert that his first
attorney’s negotiations resultedarformal plea offer from theate that would have allowed him
to plead guilty to a lesser offense. Indeed, thidipeer seems to be undére impression that the
state specifically rejeet his first attorney’s suggestion of pleading guilty to reckless homicide
due to a discriminatory animus. The petitiondrial counsel could not have been deficient for
failing to consult with hidirst attorney about plea offer that did not exiskee Ambrose v.
Romanowski621 F. App’x 808, 817 (6th Cir. 2015) (‘fthe petitioner’s] attorneys were never
presented with a valid offer, his trial attorney[] could not have failed to convey . . . a legitimate
plea offer . ...").
VI.  Conclusion

For these reasons, the petitioner’s claims either fail on the merits or are procedurally

defaulted. Accordingly, the Petition will be denied, and this action will be dismissed.

2 As part of his fifth claim, the petitioner also asserts ligaivas denied his “counsel of choice.” (Doc. No. 1 at 10.)
But “the right to counsel of choice does not extenddfendants,” like the petitioner, “who require counsel to be
appointed for them.United States v. Gonzalez-LopB48 U.S. 140, 152 (2006) (citations omitted).

3 This assertion of discriminatory animus is entirelga@pative and unsupported lspecific facts. “Conclusory
allegations, without evidentiary suppat not provide a basis for habeas reli€ftince v. Straup78 F. App’x 440,
442 (6th Cir. 2003) (citingettlemoyer v. Fulcome®23 F.2d 284, 301 (3d Cir. 1991)).
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A petitioner may not appeal an adverse foraer in a habeas quus proceeding unless a
district or circuit judge issues certificate of appealability COA”). 28 U.S.C. § 2253(c)(1)(A).
A COA may issue only if the petitioner “has made a substantial showing of the denial of a
constitutional right.”ld. 8 2253(c)(2). “A petitioner satisfighis standard by demonstrating that
jurists of reason could disagree with the disttmtirt’s resolution of his constitutional claims or
that jurists could conclude the issues presented are adequate to deserve encouragement to proceed
further.” Miller-El v. Cockrell 537 U.S. 322, 327 (2003) (citirgjack v. McDaniel529 U.S. 473,
484 (2000)). “If the petition [is] denied on procedugrounds, the petitionenust show, ‘at least,
that jurists of reason would find it debatable whethe petition states a valid claim of the denial
of a constitutional right and that jurists of reasauld find it debatable whether the district court
was correct in its mcedural ruling.”” Dufresne v. Palmer876 F.3d 248, 253 (6th Cir. 2017)

(quoting Slack 529 U.S. at 484). Here, the court concludes that the petiti@senot satisfied

Vi
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these standards, and will therefore deny a COA.

An appropriate order is filed herewith.
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