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IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
TAMMY LYNN JOHNSON
V. No. 3:17-0719

COMMISSIONER, SOCIAL SECURITY

)
)
)
)
ADMINISTRATION* )

To: The Honorabléleta A. Trawger, District Judge

REPORT ANDRECOMMENDATION

Pending before the Couris Plaintiff's amended motion for judgment on the
administrative recordSeeDocket Entry (“DE”)152 Plaintiff broughtthis action pursuant to 42
U.S.C. 88 405(g) and 1383(c)(3) to obtain judicial review of the final decision of thel Socia
Security Administration (“Commissioner”At issue is whether the administrative law judge
(“ALJ") erred in finding that Plaintiff wasnot disabled,” and therefore nentitledto Disability
Insurance Benefits (“DIB”) or Supplement Security Income (“SS[See Administrative
Transcript (“Tr.”) at 20-38)3 This matter has been referred to the undersigned, pursuant to 28

U.S.C. § 636(b), for initial consideration and a report and recommendageDE 4.

! Nancy A. Berryhill was the Acting Commissioner of Social Sigeginning January 23,
2017.However, her acting status ended as a matter of law pursuant to thel Medancies Refon Act,
5 U.S.C. § 334%t seq Pursuant to FedR. Civ. P. 17(d), a public officer who is sued in an official
capacity may be designated by official title rather than by name. Since Ms. iBesryto longer the
Acting Commissioner, the Clerk is DIRECTED to identify Defendant by ffieia title rather than by
name.

2 Plaintiff filed the amended motiofollowing a deficiency in her initial motion’s certificate of
service.SeeDE 14.The originalmotion OE 14 is therefore DENIED as maot

® The Transcript of the Administrative Record is hereinaftaremced by the abbreviation “Tr.”
followed by the corresponding page numbegs)denoted by the large black print on the bottom right
corner of each page.
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Upon review of the administrative record and consideration of the partiagsfil find
no error that would necessitate remand in this case and thereémm@mend thaPlaintiff's
motion for judgment on the administrativeoed OE 15) be DENIED.

l. FACTS AND PROCEDURAL HISTORY

Plaintiff protectivelyfiled an application for DIB and SSI on August 19, 2@Ll@ toa
fractured talus boneecrosis and a collapsed bone, depression, anxiety, Hepatitis C, polycystic
ovarian syndromeand neuropathy, with an allegedsability onset date of April 1, 2013TX.
9495, 140. Her application was denied initially anghon reconsideratiorfTr. 94-95, 13233).
Pursuant tderrequest for a hearing before AhJ, Plaintiff appearedavith courseland testified
at a hearing before ALDavid A. Ettingeron Septembed 0, 2015.(Tr. 44). On February 23,
2016 the ALJ denied the clainfTr. 20-22) On February 15, 2017, the Appeals Council denied
Plaintiff's request for a review of the ALJ's decisjdhereforethe ALJ’s decisiorstands ashe
final determination of the Commission€fr. 1-3).

As part of the decision, the ALJ made the following enumerated findings:

1. The claimantmeets thensured status requirements of the Social Security Act
through December 31, 2017.

2. The claimanthas not engageid sulstantial gainful activity sincépril 1, 2013
the alleged onset da20 CFR 404.157&t seq, and 416.97 &t seq).

3. The claimant hasthe following severe impairmentsight ankle avascular
necrais, peripheral vascular disease, peripheral neuropathy, obesity, depressive
disorder, and borderline intellectual functionifg0 CFR 404.1520(c)and
416.920(c).

4. The claimantdoesnot have an impairment or combination of impairments that
meets or medically equatlse severity of one of ¢hlisted impairments in 20 CFR
Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.186256.1526,
416.920(d), 416.925 and 416.926

5. After careful consideration of the entire recordind that the claimant hashe
residual functional capacity to perforeedentarywork as defined in 20 CFR

2



404.1567(a)and 416.967(a) except that she cannot stand or walk for more than
one hour during a work day; cannot more than occasionally operate foot controls
with her right leg;cannot climb ladders; cannot more than occasionally climb
stairs or crawl; cannot more than frequently balance, stoop, kneel, or crouch; must
avoid concentrated exposure to extreme cold, respiratory irritants, and hazardous
work environments; is limited tsimple repetitive work; cannot maintain attention

or concentration for longer than two hours without interruption; cannot interact
with the public; and cannot more than occasionally interact with supervisors and
coworkers.

6. The claimanis unable to perfon any past relevant woi20 CFR 404.156%nd
416.9635.

7. The claimant was born on December 18, 18Ad was38 years old, which is
defined as a younger individual age44 on the alleged disability onset date (20
CFR 404.1563 and 416.963

8. The claimanthasa limited education and is able to communicate in English (20
CFR 404.1564 and 416.964.

9. Transferability of job skills is nadn issue in this case because the claimant’s past
relevant work is unskilled (20 CFR 404.1568 and 416.968

10.Considering the claimant’s age, education, work experience, and residual
functional capacity, there are jobs that exist in significant numbers in tiomalati
economy that the claimanaie perform (20 CFR 404.156204.1569(3)416.969,
and 416.969(3)
11.The claimanthasnot beenunder a disability, as defined in the Social Security
Act, from April 1, 2013,through the date of this decision (20 CFR 404.1520(g
and 416.920(9)
(Tr. 25-38.
On appeal, Plaintiff submitisvo assertions of error: (1) that the Aldiled to poperly
consider the opinion of a treating souyraed (2) that the residual functional capacity (“RFC”)
determination is not supported by substantial evidelfe 151 at 11 Plaintiff therefore

requests that this case be revemedremanded pursuant sentence four of 42 U.S.C. § 405(g)

for further consideratiorid. at19.



. ANALYSIS

A. Standard of Review

On appeal, the Court is charged with determining whether the ALJ's decision is
supported by substantial evidence. 42 U.S.C. § 405(g). Substantialaevidetefined as “more
than a mere scintilla” and “such relevant evidence as a reasonable mind might accept as adequat
to support a conclusionRichardson v. Perale<€l02 U.S. 389, 401, 91 S. Ct. 1420, 28 L. Ed. 2d
842 (1971)(quotingConsol. Edison Cov. NLRB 305 U.S. 197, 229, 59 S. Ct. 206, 83 L. Ed.
126 (1938)). If substantial evidence supports the ALJ’s decision, that decision naffinbed
“even if there is substantial evidence in the record that would have supported an opposite
conclusion.”Blakley v. Comm’r of Soc. Seé81 F.3d 399, 406 (6th Cir. 2009) (quotikgy V.
Callahan 109 F.3d 270, 273 (6th Cir. 1997)). As explained by the Sixth Circuit:

The Commissiones findings are not subject to reversal merely because

substantial evidence ests in the record to support a different conclusion. The

substantial evidence standard presupposes that there is a “zone of choice” within

which the Commissioner may proceed without interference from the courts. If the

Commissiones decision is supported by substantial evidence, a reviewing court

must affirm.
Felisky v. Bowern35 F.3d 1027, 1035 (6th Cir. 1994).

The Commissioner employs a frggep sequential evaluation process in considering
whether a claimant is disabled. 20 C.F.B.494.1520(3)416920(a) If the issue of disability
can be resolvedt any point in the evaluation process, the ALJ does not proceed to the next step
and the claim is not reviewed furthéd. 88 404.1520(a)(4)416.920(a)(4) At sep oneg the
claimant must show thahe s not engaged in “substantial gainful activity” at the time disability
benefits are soughat step twopthe ALJ considers whether one or more of the claimant’s alleged

impairments are “severe” in nature; at step three, the ALJ determines whetiraparment at

issuemeet or equal one of the Listings contained in the regulatory List of Impasnastep
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four, the ALJ considers the claimant’s residual functional capacity (“RFC”) andndees
whether the claimant can still perform past relevant warkt atstep five the burden of proof
shifts to the ALJ to assess whether the claimant, after establishing that pasttrelerk is no
longer possible, is capable of performing other types of wiakk88 404.1520(a)(4)@(v),
416920(a)(4)(i}(v).

If the ALJ determines attep fourthat the claimant can perform past relevant work, the
claimant is deemed “not disabled” and #kJ need not complete the remaining steps of the
sequential analysisd. 88 404.1520(g)416.920(a)"“Past relevant work” is efined as workhat
claimants have done within the past fifteen years that is “substantial gainfulyaetind that
lasted long enough for the claimant to learn to d€ambs v. Comm’r of Soc. Sed459 F.3d
640, 643 (6th Cir. 2006(citing 20 C.F.R.8 404.1560(b)(D) If the claimant is incapable of
performing past relevant work, however, the ALJ proceedseio fiveto determine whether, in
light of the claimant’'®RFC, age, education, and work experietiee,claimantan perform other
substantial gainful employment amthethersuch employment exists in significant numbers in
the national economyin determining a claimant's REGhe ALJ is required to consider the
combined effect of albf the claimant’s impairments, mental and physical, severe @mskuere.
Seed2 U.S.C. 88 423(d)(2)(B), (5)(B).

The Court’s review of the Commissioner’s decision is limited to the record duaohey
the administrative hearing proce¥¥illbanks v. Sec’y of Health & Human Sen&17 F.2d 301,
303 (6th Cir. 1988) A reviewing court may not try the cas#e novo resolve conflicts in
evidence, or decide questions of credibili@arner v. Heckler 745 F.2d 383, 387 (6th Cir.
1984) Myers v. Richardsgm71 F.2d 1265, 1268 (6th Cir. 19Y.2)he Court must accept the

ALJ’s explicit findings and determination unless the record as a whole is without swdstanti



evidence to support the ALJ’s demination.Houston v. Sec’y of Health & Human Seyv&36
F.2d 365, 366 (6th Cir. 1984) (citing 42 U.S.C. § 405(g)).

B. The Commissionets Decision

The ALJ resolvedthe currentPlaintiff's claim at stepfive of the fivestep process.
Although Plaintiff was found to havenet the first two stepshe ALJdetermined at step three
that Plaintiff did not have an impairment or combination of impairments that met or mgdicall
equaled the severity of one of the listed impairments in 20 C.F.R. Part 404, Subpart P,XAppendi
1, and was therefore not presumptively disabled. At step four, the ALJ found that Pleastiff
unable to perform anpast releant work. At step five, the ALJ found that Plaintiffs RFC
allowed her to perforrsedentaryith express limitations to account for her severe impairments,
and that thergverejobs that exigtdin significant numbers in the national economy that Plaintiff
could perform despite such limitatior(3r. 25-38.

C. Assertions of Error

1. The opinion of the treating physician

Plaintiff first asserts thahe ALJ erred by violatin@ provision in the regulatiorigiown
commonly as the treating physician rul&* Under this provision, the ALJ must accord
controlling weight to the opinion of a treating physician if the opingfwell-supported by
medically acceptable clinical and laboratory diagnostic techniques and iilscoasistent with
the other substantial evidenice[the] case record.” 20 C.F.RB8 404.1527(c)(2)416.927(c)(2
Even if the opinion is not given controlling the weight, the ALJ must consider tbardrof

weight to accordit. Karger v. Comm’r of Soc. Sedll4 F. App’x 739, 751 (6th Cir. 2011)

* The treating physician rule applies to all Social Security claims filed défarch 27, 2017,
sweh as the instant one, but the rule is no longer in effect.
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(quoting Friend v. Comm’r of Soc. Se@75 F. App’x 543, 550 (6th Cir. 2010)Jhe ALJ’'s
explanation for such weight allocatioimust be sufficiently specific to make clear to any
subsequent reviewers the weight {&¢.J] gave to the treating source’s mediocglinion and
reasons for that weightJohnsonHunt v. Comm’r of Soc. Se&00 F. App’x 411, 418 (6th Cir.
2012) (quotingHelm v. Comm’r of Soc. Sec. Adm#D5 F. App’x 997, 1000 (6th Cir. 2011)).

Dr. Steven Larsorganorthopediswho treated Plaintiff ankle conditioron five separate
occasionscompleted an RFC questionnaire on October 10, 2013 in which he diagnosed with
Plaintiff with a “fracture tarsal,nonunion avascular necrosis, and posttraumatic arthrifis.
340)> Dr. Larson opined that these conditions prevented Plaintiff from being able to sit #r mor
than one hour at a time or stand and walk for more fik@mminutes at a time, but also found
that Plaintiff was able to sit for the entirety of an eigbtir workday and stand and walk fore
hour per workday. (Tr. 340)Dr. Larson included several severe functional limitations in the
guestionnaire: Plaintiff's condition would “often” interfere with her attention amgtentration;
she would need to recline or lie down multiple times duangeighthour workday; she would
require a 18minute break every hour of the workday; she would require a job that permits her to
alternate at will between sitting, standing, and walking; she would likely batafogs work
more than four times per month; and she cannot lift or carry any amount of weigBd@#41).

In grantingthis opinion “partial” weight, the ALJ accepted Dr. Larson’s conclusions
regarding the amount of time Plaintiff could sit, stand, and walk during a workdagramied
little weight to the remainder of the questionna(fe.. 31). The ALJ provided the following

explanation for rejecting thedditional restrictions: “Dr. Larson failed to support such

® Plaintiff acknowledges in her brief that all of her medical résdnstead identify her condition
as a fracturedalus, though she asks the Court to assume that Dr. Larson “mistakenlytansaE’ DE
15-1 at 9, n.1 (emphasis added).



restrictions with reference to any abnormal medical findings or otherwiaaimgéully explain
the connection between such extreme limitations and the claimant’s impairm@mts31}.
Plaintiff argues that this explanation is insufficient to fulfill the requirements oftréating
physician rule because it focuses solely on thgpsdability of Dr. Larson’s opinion and
disregards the other applicable factors contained in 20 C.F.R. 8§ 404.1527(c). DE 15-1 at 16-17.

As an initial matter, the Sixth Circuit has held tleaen a single reason rejection of a
treating source opinion care lsufficient if it “reaches several of the facs that an ALJ must
consider when determining what weight to give a non-controlling opinion by en¢ysaturce[.]”
Allen v. Comm’r of Soc. Se&61 F.3d 646, 651 (6th Cir. 2009he ALJ's planation in he
instant case directly addresses at least the sigtyldy and consistency of Dr. Larsoropinion,
both of whichareobligatory consideratiawhen determining the amount of weightdive toa
treating physician’sconclusions.See20 C.F.R. 8§ 404.154c)(3)(4). The emphasis orDr.
Larson’s failure taexplain the correlation between Plaintiff's ankle impairment and other severe
restrictiors in the questionnaire, including her purported inability to lift any amount of weight
(seeTr. 341),alsoarguaby goesto the ALJ’s consideration adny “other factors ... which tend
to support or contradict the medical opinio20 C.F.R. § 404.1527(c)(6).

Plaintiff nonetheless points taultiple imaging studieshatdemonstratéhe presence of a
talus fracture ash avascular necrosis in her right foot, includargxray takenon June 25, 2013
thatrevealed a “nonunion [fracture] sit¢hiat showed “no sign of healirig(Tr. 352, 37374,
490). Such evidence does not, howeveefute the ALJ’s finding that Dr. Larsorfailed to
establish a causedlationship betweeRlaintiff's condition and all of the limitationsontained in
the questionnairéseeCarroll v. Comm’r of Soc. Sed\o. 2:09cv-14037, 2011 WL 4576007, at

*Q (E.D. Mich. Aug. 5, 2011)report and recommendation adopte&tf)11 WL 4532286 (E.D.



Mich. Sept. 30, 2011{noting that20 C.F.R. § 404.1527(c)(3) requires the ALJ to consither “
evidence presented bytr@atingphysicianto support his opinion)’ Nor does the existence of a
talus fracture and avadan necrosis in Plaintiff's foot explaiwhy shewould be unable to lift
any amount of weight (Tr. 3413, finding that is particularly questionabtelight of Plaintiff's
own testimony that she could “comfortably” lift and carry 10 pounds. (Tr.&&hevidences
critical to the Court’s analysis sincalisability is determined by the functional limitations
imposed by a condition, not the mere diagnosis.bHill v. Comm’r of Soc. Sec560 F. App’X
547, 551 (6th Cir. 2014) (citingiggs v. Bowen880 F.2d 860, 863 (6th Cir. 1988)).

The questionnairenstead merelyidentifies Plaintiff's symptoms as “pain, swelling,
unable to walk,” the latter of which is contradicted by Dr. Larsowa findingthat Plaintiff can
“stand/walk” for one hour per eigHtour workday, as well aRlaintiff's statementghat she
cooks, cleans, does laundry, takestbattrash, and plays games with her grandchildien53,
340 417. Plaintiff nonethelessclaims that Dr. Larson’s identification of “swelling” as a
symptomis a sufficient basis to support his opinion that she would require a position that
allowed her to shift between stangjrsitting, and walking at willDE 15-1 at 15Plaintiff's brief
references an online article that describes the impact of swelliag omdividual'sfoot, leg, and
ankle, as well asecommended waysf treatingthis condition.ld. But Plaintiff's post hoc
attempt to bootstrap theonclusions contained in tlguestionnaire cannot resciefrom Dr.
Larson’s failure to explain the basis for twpinions, a shortcoming thateighs against this
assertion of erroiSee20 C.F.R. § 404.152@)(3) (“The better an explanati@asource provides
for a medical opinion, the more weight we will give that medical opifjigemphasis added)
The recod alsosuggests that any swellimxperienced by Plaintifhas been intermittends she

reportedno swellingat all in approximately half of hevisits with Dr. Larson includingduring



their penultimate encountgSeeTr. 350, 357, 376, 383pr. Larsors perfunctory reference to
“swelling” does little to support the restrictions recommended in the questionBa@elackson
v. Comm’r of Soc. SedNo. 1:16¢cv-236, 2016 WL 7009784, at *5 (W.D. Mich. Dec. 1, 2016)
(affirming ALJ’s decision to accord liglweight to a treating physician’stfeckbox worksheét
opinion thatfailed to “provide a logicabridge between objective treatment records and the
reportedimitations’).

Furthermore and cruciallythe ALJ discussed the inconsistencyPintiff's allegation
thatshe was forced tquit her jobin April of 2013 because dhe severity oherfoot condition
in light of her subsequent application for and receipt of unemployment be(iEfit36, 50, 63,
222).The Sixth Circuit has noted thapplications for both unemployment and disability benefits
are “inherently inconsistent” as thens ‘ho reasonable explanation for how a person can claim
disability benefits under the guise of being unable to work, and yet file an application f
unemployment benefitclaiming that [she] is ready and willing to wdrkVorkman v. Comm’r
of Soc. Se¢.105 F. App’x 794, 80D2 (6th Cir. 2004) (internal citatisnand quotations
omitted) The recordn the instant matter indicates tiaintiff applied for jobs after halleged
onset dateand continued receivinginemploymenbenefitsat least through December of 2013
(Tr. 6263, 412), approximately two montlaster the questionnaire was completedhich both
rebutsDr. Larson’s opiniorthat Plaintiff would not be “capablef working an 8 hour day, 5
days a weelemployment on a sustained bagibr. 341),and suggests the absemda disabling
condition.SeeVillarreal v. Comm’r of Soc. SedNo. 2:13cv-15197, 2014 WL 6750327, at *7
(E.D. Mich. Nov. 30, 2014{noting thatthe claimant’sapplications fojobsand unemployment
benefits after the alleged onset date were “obviously not consistent withldgatiains of

disabling painj.
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Plaintiff's claim that the ALJ erred by referencing only one factor, supgmbtya DE 15-

1 at 14), understates the extent of the ALJ’s analisigliscussing the severitf the alleged
impairments, the AL&xplainedthat Plaintiff was able to largely ambulate without significant
difficulty, noting that Plaintiff's use of assistive walking aids was minir(@l. 26). The ALJ
also discussed Plaintiff's “mild restriction” with respect to her activities ofydaiing, which
included performance ofhousehold chores, driving, grocery shopping, and caring for her
grandchildren(Tr. 27).Moreover, 8 notedsuprg the ALJdiscussed the relatively mild physical
findings derived from examinations of Plaintiff. (Tr. 30). Suddtdssionadequately challenges
the validity of therestrictionscontained in Dr. Larson’s questionnafi@ anindirect but clear
way,” which the Sixth Circuit hasound torepresent substantial eviden&rock v.Commit of

Soc. Se¢.368 F. App’x 622, 625 (6th Cir. 2010Furthermore, the ALJ did not reject Dr.
Larson’s opinion outright, instead granting the opinion “partial weight” and adopting and
incorporating into the RFC the limitations in the questionnaire relating to Plaintiffity &b sit,
stand, and walk, which was within his purvie@f. Warner v. Comm’r of Social Se875 F.3d
387, 391392 (6th Cir.2004) (holdng that it was “significant that the [ALJ] did not reject
wholesale the conclusions” of the treating physician, and emphatiaitphe ALJ may reject all

or a portion of a treating source’s findings).

As long as the ALJ’s determination is supported by substantial evidence, resersal
warranted even if substantial evidence might support an opposite concBessnv. McMahgn
499 F.3d 506, 509 (6th Cir. 200{©iting Longworth v. Comm’r of Soc. Se4Q2 F.3d 591, 595
(6th Cir. 2005). The ALJ in his case highlighted Dr. Larson’s failure to provide any explanation
or identify any medical findings to support the severity of the limitations ic@atain the

guestionnaire, which wa®ntirely appropriate Significantly, the ALJ also discussed the
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relaively mild findings related to Plaintiff's ankle condition that were documentechglur
multiple encounters, including the “well preserved” ankle joint space exhibitedays, as well
as the normal findings derived from physical examinatiavhich docunentednormal joint
stability, range of motion, and motor streng(fir. 30, 31 424, 447. The ALJ thus at a
minimum, “implicitly provided sufficient reasons” for giving only partial weight to Darson’s
guestionnaireNelson v. Comm’of Soc. Se¢c195F. App’x 462, 472 (6th Cir. 2006noting that
the ALJ “adequately addresséithe treating physicians'ppinions by indirectly attacking both
the consistency of those opinions with the other record evidence and their suppditabiley
ALJ also reasoridy accommodated Plaintiff's foot impairment by limiting her to sedentary
work with additional functional limitations. (Tr. 29). The undersigned therefods fino error in
the ALJ'sanalysis

2. The RFC.

Plaintiff next contends that the ALJ “failed to reconcile” theental restrictions
recommendedby Dr. Lorraine Greenayho performed a psychological evaluation of Plaintiff in
November of 2015, with the restrictiotisat wereultimatelyincorporated intdghe RFC. DE 18
at 17. As part of herevaluation Dr. Greene opined that Plaintiff had mild impairmenthier
ability to appropriately interact with the public and with coworkers, and moderptérmentin
her ability to respond appropriately to usual work situations and to changes in a voutine
setting (Tr. 519. The ALJ accorded Dr. Greene’s opinion “great weight” in light of its géner
consistency with heexaminationfindings, the findingsfrom Plaintiff's previous consultative
examinationandPlaintiff's standardized test scor€3$r. 34). Plainiff alleges, however, that the
ALJ erred by failingto incorporateall of Dr. Greene’srestrictions into the RFC despite

according the opiniogreat weight.
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After the ALJ determined that Plaintiff had severe impairmemessentingher from
being able to perform any past work, the burden shifted to the Commissioner tcslesteil
there werea significant number of jobs that Plaint@buld still perform in light of her RFC.
Varley v. Sec'y of Health & Human Ser820 F.2d 777, 779 (6th Cir. 198T). order to meet
this burdenthere must bed finding supported by substantial evidence that [plaintiff] has the
vocational qualifications to perform specific job$d. (quoting O’Banner v.Sec’yof Health,
Education & Welfare587 F.2d 321, 323 (6th Cil978). The Commissioner may procure
substantial evidence to support such a finding by relying on testifnmmya vocational expert
in response to a hypothetical questitthrat “accurately portraysthe claimant’$ individual
physical and mental impairments$d. (internal citations omitted).

During the administrative hearing, the ALJ asked a vocational expert whatheniere
jobs that could be performed byhypothetical claimant with an RFC that included a limitation
of simple, repetitive work, an inability to maintain attention or concentration for tharetwo
hours without interruption, and an inability to interact with supervisors or coworkersthaore
occasionally. (Tr. 65). The vocational expert testified that sugfpathetical claimant would be
able to perform jobs as an assembler, a film tayzlnspector, and a cuff folder. (Tr.-68).
The ALJ subsequently adopted these limitations as part of the assigned RFZR)(Absent
from the hypotheticalhowever,was Dr. Greene’sdentified limitation pertaining to Plaintiff's
“moderate” difficulty in responding appropriately to usual work situegti@and changes in a
routine work setting, which, according to Plaintiff, represents an error nategsremand.

Despite this contention, the Court finds no basis on which to reverse the ALJ's decision.
For one, there is no indication that the “moderate” limitations identified by Plawnbiffid

prevent her from performing the positiogntified by the vocational experThe Sixth Circuit
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has held tht such a circumstance renders harmless an ALJ's failure to incorporate ladl of t
limitations from an opiniorthat was accorded great weighto a hypotheticalSeeSims v.
Comm’r of Soc. Sec406 F. App’'x 977, 982 (6th Cir. 201{ALJ’s failure to incude moderate
limitations in the claimant’s ability to respond appropriately to changes in tHesgtiingwas
harmlesserrorbased on lack aévidence suggesting that suchmaitation would have impacted
the ability of the claimant to perform the dutiek multiple sedentary job&entified by the
vocational expejt Plaintiff assertdroadlythat “it is impossible ...to know” whether these two
moderate limitations wouldffect her ability to perform sedentary work (DE-15at 19), yet
such vagueness isgufficient to establish the existence ofraversible error. SeeKepke v.
Commt of Soc. Sec636 F. App’x 625, 6386 (6th Cir. 2016)“Becausdthe claimanthas not
shown that more precise wording in the hypothetical would have resultedfintiag of
disability, the ALJ’s error was immaterial and harmlgss

Plaintiff alsocites Sixth Circuiprecedento argue that the ALJ failed to elicit testimony
in response to hypothetical that accurately reflected her cond&em Ealy v. Comm’r of Soc.
Sec, 594 F.3d 504 (6th Cir. 2010n Ealy, the ALJ accorded “great weight” to the opinioina
non-examining State agency physician wtancluded that the subject claimant could “sustain
attention to complete simple repetitive tasks for-tveor segments ovean eighthour day where
speed was not critical[.]ld. at 509.The Sixth Circuit concludedthat the ALJ committed
reversible error by failing to includis additionalrestrictionin the hypotheticathat wasposed
to the vocational expertwhich merely limited claimant to “simple, repetitive tasks and
instructions in nofpublic work settings Id. at 510, 516.In contrast, Dr. Greene’s opinion

included no such specific limitation, as her RFC assessment instead contgpiashecked box
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on a form indicating that Plaintiff is “moderately” deficient in her ability to respond
appropriately to work situations and changes in routine. (Tr. 519).

Additionally, the Sixth Circuit hasexplicitly held thata moderate limitation ima
claimant’s ability to respontb changes at workas opposed to the moderate limitation with
respect to concentration, persistence, and pace involvedlynwas adequately reflected lay
hypotheticalthat limited the claimant to routine and repetitive woi®ee SmithJohnson v.
Commi of Soc. Sec.579 F. App’x 426, 437 (6th Cir. 2014noting that an opinion accorded
“great weight” by the ALJ did not contaiftoncrete limitations as to the particular type of
changes with which [the claimant] has difficultyThe hypothetical questioat issue in this case
similarly included a limitation to “simple repetitive work” (Tr. 29), a restriction that the Sixth
Circuit foundto represent sufficient portrayal of a claimant who is moderately impaired in her
ability to respond to work changell. (noting that a*“functional limitation to routine and
repetitive tasks, and to limited interaction with the general public, providestus&uand
monotony so as to reduce work changes to wftlod claimant]jwould have to respofiyl The
undersigned trefore finds that th&LJ posed a hypotheticahat correctlydepictedPlaintiff's
mental impairmentsas was his charg8eeBrock 368 F. Appk at 626 (“While the hypothetical
guestion could have contained more restrictions, it contained an accurateygoof [the
claimant’sjmental limitations’)

Although ahypothetical questiomust accurately describéhe functional limitations
caused bya claimant’s condition there is no requirement that the hypothetical “match the
language of the RFC verbatirKepke 636 F. Appk at 635 (6th Cir. 2016)Plaintiff faults the
ALJ for failing to include a single segmeat Dr. Greene’sRFC, yet points to no evidence

suggestinghat inclusion of this relatively mild functional limitatian the hypotheticalwould
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have changed the outcome of her caSeeSims 406 F. App’x 977, at 980 (noting that a
“moderate” limitationin socal functioning is a “nosdisabling” condition).The undersigned
therefore concludes thathe ALJ presenteda hypothetical to the vocatiah expert that
adequately captured Plaintiff's impairments with respect to her abilitgspond appropriately
to usual work situations and changes in the work seffing.absence dahis moderate limitation
in the hypothetical therefore fails to rise to theel of reversible error, thus requiring rejection
of Plaintiff’'s assertion of error.
[ll. CONCLUSION

For the above stated reasons, it is recommended that Plaintiff's motion for pidgme
the administrative record (DE5) be DENIED and the Commissions decision beAFFIRMED.

OBJECTIONS to this Report and Recommendation must be filed with the Clerk of Court
within fourteen (14) days of the date of service of this Report and Recommendation ar furthe
appeal is waivedThomas v. Ar, 474 U.S. 140, 106 S. Ct. 466, 88 L. Ed. 2d 435 (1936ixed
States v. Walter$38 F.2d 947 (6th Cir. 1981). Poorly drafted objections, general objections, or
objections that require a judge’s interpretation should be afforded no effect ansudfreient to
preserve the right of appe&lee Howard v. Sec'’y of Health & Human Ser®32 F.2| 505, 509
(6th Cir. 1991). A party mayille a response to another pastydbjections withirfourteen (14

days after being served with a copy thereof. Re€iv. P. Rule 72(b).

Signed By:

B J. Gregory Wehrman j;& 2/

United States Magistrate Judge
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