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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

BUDGET CHARTERS, INC., and
ALLEN NEWCOMER |,
Plaintiff s,

Case No. 3:1%v-722
Judge Aleta A. Trauger

)

)

)

)

)
v. )

)

IVAN PITTS, in his individual capacity as )
a Tennessee State Highway Patrolman; )
WILLIAM MATSUNAGA, in his individual )
capacity asa Tennessee State Highway )
Patrolman; BOBBY BARKER, in his )
individual capacity asa Tennessee State )
Highway Patrolman; RONNIE SIMMONS, )
in his individual capacity asa Tennessee )
State Highway Patrolman; KENT NORRIS, )
in his individual capacity asa Tennessee )
State Highway Patrolman;BILL GIB BONS, )
in his individual capacity; DAVID W. )
PURKEY, in his official capacity as
COMMISSIONER, TENNESSEE
DEPARTMENT OF SAFETY AND
HOMELAND SECURITY; RICHARD
ROBERTS, in his individual capacity, and
DAVID GERREGANQO, in his official
capacity as COMMISSIONER,
TENNESSEE DEPARTMENT OF
REVENUE,

N

N N N N ) N N N N N

Defendants.

MEMORANDUM

Budget Charters, IncBudget) and Allen Newcomer have filed a Motion for Partial
Summary Judgment (Docket No. 75) (later refiled as a duplicative First MotionaftialP

Summary Judgment (Docket No. 79)), to whidefendants TroopeBobby Barker,
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CommissioneiDavid GerreganoSergeantilliam MatsunagaSergeanKent Norris, Troopet

lvan Pitts, CommissionerDavid W. Purkey, andSergeantRonnie Simmons have filed a
Response (Docket No. 87), and Budget and Newcomer have filed a Reply (Dock&t)No.
Budget and Newcomer havigetl a Second Motion for Partial Summary Judgment (Docket No.
78), to which the defendants have filed a Response (Docket No. 92), and Budget and Mewcome
have filed a Reply (Docket No. 103). The defendants have filed a Motion for Summary
Judgment (Docket No. 83), to which Budget and Newcomer have filed a Response (Dmcket N
111), and the defendants have filed a Reply (Docket No. 114). For the reasons setmuhleerei
defendants’ motion will be granted, and the plaintiffs’ motions will be denied.

|. BACKGROUND & PROCEDURAL HISTORY

Budget is a Pennsylvanimsed company that charters buses throughout the United States
and CanadaDocket No.1209 1.) The defendants are various Tennessee State Highway Patrol
(“TSHP) troopers, as well as two Commissioners whose departments overseeHiReOr
April 21, 2016, Newcomer, a Budget employee, was driving a chartered bus for the Galiforni
Area Band Association of Coal Center, Pennsylvania on a trip to Nashidllgl. 2.) The 55
passsenger group included 38 high school studedtd] .) That morning, the grougsitedthe
Parthenon in Nashville Centennial Parka stop reflected on the trip itinerar§d. 1 4.) Tre
samemorning, Trooper Barker, Sergeant Simmons, and Sergeant-Narhs were assigned to
TSHPs Cookeville district—had traveled taNashville to perform“point of destinatioh or
“scheduled stdpinspections of motor coaches, pursuant to a specific fedenal gvartime

program covering that purposéd.(f 8.) According to the defendantg]'point of destination or

1 Some of the troopeiis this case have experienced changes in title since the events in quettan, ei
due to promotion or leaving the force. The court will use the preferresl tised by their counsel.
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planned stop refers to an pection at a location where tlarrier had planned to stop based on
an itinerary’ (1d. 7 9.)

Newcomer parked thbus at the Parthenon at around 9:00 a.m., and his passengers went
inside the building. At around 10:00 a.m., while Newcomer waited on a bench, Trooper Barker
approached Newcomer and informed him that the TSHP “needed to do an inspection on the bus.”
(Id. 7 1112; Docket No. 885 (Newcomer Deposition) at 88Newcomer respondetbkay”
and did not object to the inspection. (Docket N20 § 13.) Trooper Barker took Newcorer
log book, drivers license, registration and medical card back to his TSHP getoigberform
documentation related to the inspectidd. { 14-15.)

Federal law limits the number of hours a motor carrier disvgrermittedto drivein a
particular periodbut a driver may be able to skirt those limitations by understatanguration
of a particular trip in his log.ld. § 20.) TSHP uses a computer program cdilRr@ Miler’ to
calculate what TSCHP considers appropriate drive times for particular oaoteer trips. TSHP
may compare PC Miler to check the log baoiccuray. (Id. T 18.)Newcomets log book stated
that he had driven for 8.5 hours from the time he left Adah, Pennsylvania and when he arrived at
a Nashville destination that, he maintains, was a Sheregtaurant location. Using PC Miler,
Trooper Barker caldated that the drive should have taken 9 hours and 50 miruteih,
combined with the short subsequent drive from the dsoomtel to the Parthenon, would have
placed him over the 1Bour limit imposed by federal regulationdewcomer maintains that
Barker miscalculated the projected drive time because he assumed an incorrect route for
Newcomets bus. [d. 1 19) Trooper Barker recorded various alleged violationsfeaferal
regulationsincluding Newcomeés alleged violation of the 38our limitand alleg@d issues with

tires on the bus third axle (Id. 1 17 Docket No. 8313 (Driver/Vehicle Examination Report) at



1.) Three of those violations wereamandatory oubf-servicé violations, meaning that they
warranted the bus being placed out of service until they were rectifieckgdo. 120  17.)

TrooperBarker contacted Sergeant Simmons and Sergeant Norris and informed them that
he had identified a bus that, he claimed] Iseggns of side wall separation in one of its tires.
Sergeant Norris and Sergeant Simmons, who were riding in the same vehicle thatrdayo c
the scene. (Docket No. 83(Barker Deposition) at 228.) Newcomer maintains that, other than
a small chip that did not affect the tsgfunctioning or safety, there was nothing wrong with the
tire at issue. (Docket Nd.209 21; Docket No. 7& (Newcomer Deposition) at 985.) Trooper
Barker claims that Sergeant Norris and Sergeant Simmons agreed with hésnasses the
bus’s tire. (Docket No. 120  21; Docket No. 83-1 (Barker Deposition) at 29.)

Eventually, theroopersallowed Newcomer to load his passengers onto the bus, despite
the mandatory out-of-service violations. Tth@opersmaintain that; [r] atherthan putting the bus
out of service at the Parthmm the troopers agreed, at tieguest of the chaperones on the trip,
to allow the bus tdravel to the group hotel by Opry Mills and finish the inspection thére.
(Docket N0.1209 22.)Newcomer has testified that ttreopersreached their decision following
a phone conversation with Budget owner Gary Shimsh{@kcket No. 78 (Newcomer
Deposition) at 104.3himshock, in his testimony, described asking a trooper if Newcomer could
find a locationto fix the tire before his passengers came back, which the trooper refused before
hanging up. (Docket No. 78 (Shimshock Deposition) at 55. Eventually, however, the troopers,
by Newcomer’s description, “decided to let me load the kids back on the bus, remove the red tag
[indicating outof-service status], and take the kids back to the hotel.” (Docket Nd. 78
(Newcomer Deposition) at 104.) When asked what he thought when he learned of the troopers’

decision, Newcomer testified that he was “happy to get away from thieh).” (



TrooperBarker informed Newcomer that he would be following the bus back to the hotel
to finish the inspectian(Docket N0.1209 23.) While Newcomer drove the bus back toward the
hotel Trooper Barker retained Newcorielog book, license, and registrationd.( 24.) The
defendants maintain that doing so Watandard procedureg(ld.) Budget and Newcomer dispute
that characterization, arguing that there is no standard procedure for allowingdavieaso
drive to another location after his bus is found to have mandatorgf-@etvice violations,
becausdroopersare not intended to have the discretion to allow a bus back on the road with
such a violation left uncuredd()

While Newcomer drove the bus back to theehothe bus experienced technical
difficulties that caused it to repeatedly shut down and have to be edstssta result, the bus
was going very slowly on the interstalde busalsobegan overheating and spraying liquid onto
Trooper Barkeis vehicle. Trooper Barker initiated a stop of the bus, and Newcomer pulled off to
the side of the road. (Docket Nb20 1 26-28.) Sergeants Simmons and Norris arrived shortly
thereafter. Newcomer voluntarily got off the bus and went to the vehidarto investigate the
situation. (Docket No120 11 2-30.)Sergeant Simmons asked Newcomer if he could smell the
fluid that had been emitting from the bus, and Newcomer responded that he could not,
explaining, allegedly, that hisnose [was] stopped up(ld. T 31; Docket No. 83 (Barker
Deposition) at 41.)

Barker claims that, at this point, l@d Sergeant Simmonsoticed white powder in
Newcomets nose. (Docket No. 8B (Barker Deposition) at 41; see also (Docket No.783
(Simmons Deposition) at 21 (claiming to have noticed the powydeewcomer denies that he
had any white powder in his nose and suggests that, if anything, Barker nvigltte®en noticing

the severe nasal drainage that Newcomer was suffering on that day. (Dock20M&2.)One



of the trooperssked Newcomeémwhat he had been snortingDocket N0.120 1 33.) Newcomer
responéd that hehad not been snorting anything but that he had a sinus condition and had been
using nasal sprayld. 1 34, 39.During the exchange, Newcomer saidS&rgeant Simmonsl

know it's all white] referring, apparently, to what Newcomer claims was nasal discbarge
mixture of nasal discharge and nose sp(lal; § 35.)A passenger on the bushaperone Ann
Trunzo, has testified that Newcomer had, indebden experiencing “a lot of drainage” and
“crusties” on his nosthat dayand thafTrunzohad not seen any powder on his clothing. (Docket
No. 112-1 (Trunzo Deposition) at 9, 26, 29.)

Sergeant Simmons told Newcomer that he suspected Newcomépdeadsnding pills
or something or . . methamphetamin& (Docket No. 120  40.) Trooper Barker asked
Newcomer if he was taking any medications, to which Newcomer respdiastd blood
pressuré€. (Id. § 41.) Trooper Barker asked if Newcomer was on any other medication, and
Newcomer repliedthats it” (1d.  42.)

Eventually, Sergeant Simmons asked Newcomer if he objected tmdipers’searching
Newcomets bag, jacket, and person. Newcomer $am go ridnit aheatl three times.I¢l. T 45.)
Before thetroopersinitiated a patdown, Newcomer volunteered that he had pain medication, on
his person, that had been prescribed to hich.{[f 47, 52) Video of the incident shows that
Sergeant Simmons asked Newcom#s that what you have been snortihgRewcomer
responded, Yes, sit but | haveit since last night Newcomer maintains that he was nervous
and did not intend to respond affirmatively or indicate that he had been snostihopgnhaving
just explained that anything in his nostrils was congesttated. [d. § 53 Video #137 at

11:42:52-11:43:03.)



Someone—either Newcomer or one of thieoopers—pulled a blue pill bottle from
Newcomers pants.According to Trooper Barker, the bottle contairfedushed up pi$ and a
very short straw [ofpbout maybe two inchés(Docket No. 831 (Barker Deposition) at 42.)
Newcomer maintains that the pill bottle contained pills, some of which had “crufmbled
denies having crushed any of the pills and denies that there was a straw in ¢h¢mtitet No.
1123 (Newcomer Affidavit) at 1.)It is undisputed that, at the time, Newcomer had a
prescription for Norco, a pain medication containing hydrocodone and acetaminophenhalthoug
the pill bottle he was carrying did not have a label indicating that its contents wstemt to
that prescription. (Docket NaG2011 56-57.) Newcomer told th#oopersthat he had the labeled
prescription bottle in his suitcase under the bus and that he did not take more thabeptescr
(Id. 77 58-60)

The defendants claim that video of the stop shows“tRatvcomer told Sgt. Simmons
that he had last snorted the medication at 6:00 p.m. on April 20, 2016, and he started driving the
bus at 8:00 p.m. that same nightd. { 62.) The court has reviewed the portions of the video
cited, 12:20:15 through 12:20:26, as well as the immediately preceding portion of the
conversatin, and, while portions of the video are unintelligibtenearly spthe court has been
unable to identify any clear indication that Newcomer was conceding that hedsnioet
medication. The two men discuss when Newcolt®rk” the medication, and nothing about
Newcomers answer appears to suggest that he is admitting to taking the medication in any way

other than as directed

Simmons: So, how long you been driving the bus?
NewcomerAbout ten years.

Ten years.

Like any other job, good and bad.



Yeah, what do you take the hydrocodone for?

| have a bad back and hip.

Bad back and hip.

And they’'ve offered me disability but | dbwant disability.
How long you been driving the bus, [inaudible] years?
About,yeah.

When you took the medication, like, about whatdid you take it for supper or
what?

Right before supper.

And you didn’t take any more?
No.

About 6:007?

Yes, sir.

(Video #137 at 129:4812:20:23.) The court construes the defendastsracterization,
therefore, as relying on Newcomerearlier admissiearwhich he claims was inadvertent and
inaccurate-that his pain medication wasvhat [he] ha[d] been snortirig (Video #137 at
11:42:52-11:43:03.)

Newcomer and Sergeant Simmons retrieved Newcanseiitcase from the bus, and the
trooperssearched it, as well as his jacket and shaving kit. (DocketlR® 63-65.) In his
suitcase, the troopers found a red prescription bottle containing blood pressurdiomedith a
blue prescription bottle for Norcold(; Docket No. 836 (Newcomer Depsition) at 125.) The
troopers found one pill for 10 mg of Norco, despite the fact that Newcomer sicprescription
was for 7.5 mg. Newcomer has testified that he had earlier been on 10 mg ofakdrbad
asked for his dosage to be reducddodket No. 120 § 67; Docket No. 8% (Newcomer
Deposition) at 58.)

Sergeant Norris and Trooper Barker decided to call in a local villasbased trooper to

assist(Docket No. 120  68.) Sergeant Matsunaga arrived, followed by TrooperIBitf4}§9—
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71.) In the meantime, Budget owner, Gary Shimshock, had arranged for another bus to come
and pick up the stranded passengers. The passengers were loaded onto that bus, and it pulled
away from the scene as Trooper Pitts arrivetl.f[ 73.) The troopers whaat already been on
the scene explained aspects of the situation to Sergeant Matsunaga and Ttsofder 9§ 74
75.) At one point, Newcomer, speaking to Trooper Pitts, apparently states that he ground up one
of his pillsthe night before with a “dolldsill and a lighter’ The large amount of ambient noise
from the wind and ongoing traffic make this portion of the video difficult to understand, but
Newcomer appears to confirm that he mademecommentslong the lines of thosdescribed—
although he stats that he was merely being smart ass and was not telling the literal truth.
(Video # 534 at 13:08:58—:13:09;3Docket No. 112-9 (Newcomer Deposition) at 167-69.)

Trooper Pitts performed what the defendants describesimadard field sobriety tést
on Newcomer(Docket No.120 { 80.) During the test, Trooper Pitts statdde’'s got white
powder all over his shift.(Video # 534 at 13:17:5865.) Newcomer denies that there was any
white powder on his shirt, and the video documenting the field sobriety test doelearbt
show any powder.ld.; Docket No. 1123 (Newcomer Affidavit) at 1.)Trooper Pittsand
Sergeant Matsunaga, who assisted with the tdaitn that the field sobriety test revealed
indications of intoxication, particularly constrictgaupils that were not responsive to light
(Docket N0.1201 84.) The plaintiffs have provided an affidavit from Charles E. Smith, a former
Miami police officer and current consultant, identifying multiple alleged flawBrooper Pitts
administration of the test, as well as reasons why the test, as adnuhistereld not have been
interpreted as indicating intoxicatiofDocket No. 94t at 3-6.)

Trooper Pitts arrested Newcomfar unlawful possession of a controlled substance,

unlawful use of drug paraphernalia, and driving under the influgimecket No.120 § 86.)



Pitts submitted pills from Newconisrunlabeled blue pill bottle, as well as the straw alleged to
have come from that bottle, into evidence with regard to that arrest. Newca@petedithat the
straw admitted into evidence was ever in his possession and notes that tfeeraumerous
straws on the bus that students had used with their dridk§. 87.)Over the course of the day
and night of his arrest, blood,ine, and breath tests were performed on NewcoNmme of the
tests confirmed the presence darugsor alcohol, although the blood sample did show trace
amounts of hydrocodone, in an “amount [that] did not meet the acceptance éritsgisifed by

the Tennessee Bureau of Investigation’s toxicology policy. (Docket Nb.J8[73-7; Docket No.
872 at 2)

On April 19, 2017, Budget and Newcomer filed suit under 42 U.S.C. § ag&iist
Trooper Pitts, Sergeant Matsunaga, Tennessee Departh&afety and Homeland Security
(“TDSHS') Commissioner David W. Purkey, and Tennessee Department of ReVaimm’)
Commissioner David Gerregano. (Docket No. 1.) Shortly thereafter, they amended the
Complaint to include Purkéy predecessor, Bill Gibbons, and Gerregapedecessor, Richard
Roberts. (Docket No. 11.) On November 14, 2016, the court granted leave to amend the
Complaint to add Trooper Barker, Sergeant Simmons and Sergeant Norris as rdsfenda
(Docket Nos. 40 & 41.) Budget and Newcomer halleged violations of the Fourth and

Fourteenth Amendments related to the searches of Newcomer and the bus and édewcom

2 Tennessee Bureau of Investigation Special Agent/Forensic SciestgthJA. Castelbuono provided an
affidavit explaining that he “conducted a basic drug test of Mr. Newcorbkxgl sample that included
hydrocodone as one of the drugs being tested.” K&tddo. 872  6.) The results he provided show no
concentration of most drugs, but do indicate a small amount of hydrocottbreg.23.) Castelbuono has
explained that the amount of hydrocodone detected was so small that, pwostdits policy for
reaching conclusions from toxicology results, Newcomer was entitled to amabffonclusion of “No
Basic Drugs Detected.1d. 11 89.) That is the result reflected on TBI's Official Toxicology Rep@d.

at 8.) The defendants have produced no evidemcsuggest that the trace amount of hydrocodone
detected was consistent with anything other than an ordinary therapeuticifdibse. Nor have the
defendants produced any eviderio suggest that a trace amoainihydrocodone would establish, or even
suggest, intoxication.
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arrest; violation of the Eighth Amendment with regardthe allegedly cruel and inhumane
treatmentof Newcomer violations of Budges rights under the Commerce Clause to engage
freely in interstate travel and commerce; violations of the Fourteenth Amahdeiated to
Tennessés alleged targeting of owlf-state tour buses; and violations of federal motor carrier
safety statutes, naty 49 U.S.C. § 31102(c)(2)(W).

The defendants filed a Motion to Dismiss (Docket No. 44), which the court granted in
part and denied in part, dismissing all claims against former CommissionerstsRahd
Gibbons and all claims for money damages against the various troopers in theil officia
capacities (Docket No. 60). Following discovery, the parties filed their motionsufomary
judgment (Docket Nos. 75, 78, 79, 83.)

. LEGAL STANDARD

“Rule 56 requires the court to grant a motion for summary judgimhéihe movant
shows that there is no genuine dispute as to any material fact and the moeatitleéd to
judgment as a matter of lawrFed. R. Civ. P. 56(aY.o win summary judgment as to the claim of
an adverse party, a movidgfendanmust showtha there is no genuine issue of material fact as
to at least one essentidement of the plaintifs claim.Once the moving defendant makes its
initial showing, the burden shifts to the plaintiff to provide evidence beyond the pleadings,
“set[ting] forth specific facts showing that there is a genuine issue foi Maldowan v. City of
Warren 578 F.3d 351, 374 (6tbir. 2009);seealsoCelotex Corp. v. Catretd77 U.S. 317, 322—

23 (1986).Conversely, to win summary judgment as to its own clainmpang plaintiff must
demonstrate that no genuine issue of material fact exists as to all essential et&ntents

claims.“In evaluating the evidence, the court must draw all inferences in the lighfaworable
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to the nommoving party. Moldowan 578 F.3d at 374 (citinylatsushita Elec. Indus. Co. v.
Zenith Radio Corp475 U.S. 574, 587 (1986)).

At this stage,” the judgeés function is not . . . to weigh the evidence and determine the
truth of the matter, but to determine whether there is a genuine issue f&r dalquoting
Anderson v. Liberty Lobby, Inc477 U.S. 242, 249 (1986)But “[tlhe mere existence of a
scintilla of evidence in support of the [ramoving partys] position will be insufficient,and the
party s proof must be more thdmerely colorableé. Anderson477 U.Sat 249, 252 An issue of
fact is“genuine”only if a reasonable jury could find for the rotoving party.Moldowan 578

F.3d at 374 (citindAnderson477 U.S. at 252).

[ll. ANALYSIS

A. The DefendantsMotion for Summary Judgment

1. Initial Inspection

The plaintiffs argue that the troopeiaspection of the bus at the Parthenon and their
surrounding actions amounted to an unconstitutional seauKewcomer and/or Budgstbus?
The defendants respond that the troopers merely performed a standard nrodorsessty
inspection, as specifically contemplated by federal and Tennessee law.

The U.S. Secretary of Transportatios authorizedto make federal funds available to
states prsuant to federally approved state plans under the Department of Trangparidttor
Carrier Safety Assistance PrografiMCSAP’). 49 U.S.C. § 31102) (setting forth standards for

approving state plans), 31104(a)(1) (authorizing motor carrier safetyaassigprogram funds

3 Preliminarily, the defendants argue that the claims against Trooper Begkertimely. The defendants’
argument, however, focuses entirely on whether the plaintiffs aréedrttt rely on equitable estoppel
against him. As the couhtas already explained, the claims against Trooper Barker, unékeldhms
against the other latedded troopers, are likely timely under Fed. R. Civ. P. 15(c)(1)(C) provision
allowing relation back for allegations involving the correction of a misno(dercket No. 40 at711.)

The defendants do not undermine that holding. Accordingly, it is unnecessary ttectimsiapplicability

of equitable estoppel tbrooper Barker
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through 2020)cf. Ind. Bureau of Motor Vehicles v. Orandg89 N.E.2d 388, 391 (Ind. Ct. App.
2008) (discussing Indiaria enacting laws to comply with federal motor carrier safety
requirements in ordet[tjo ensure federal support in highway fund)ng The MCSAP is a
Federal grant program that provides financial assistance to States to reducenbes and
severity of accidents and hazardous materials incidents involvimgneccial motor vehicles
(CMVs).” 49 C.F.R. 8§ 350.1@4). Tre statés adoption of an MCSARompliant commercial
vehicle safety plan*CVSP’) is tied to the stats ability to receive the relevant federal highway
funding. See United States v. Oroz&b8 F.3d 1204, 1207 (9th Cir. 2017Nevada has also
enacted a[CVSP], which complies with the Motor Carrier Safety Assistance Program
requirements for receiving federal highway funding. ). In order to be approved by the
Secretary, a stdte® CVSP must meet a number of requirements, including, as relevdns to t
case, that the platensures that an inspection of a vehicle transporting passengers for a motor
carrier of passengers is conducted at a bus station, terminal, border crossimgnamce
facility, destination, or other location where a motor carrier may make a gdlaipe(excluding
a weigh station) unless the inspection is justified bgn imminent hazard or obvious safety
hazard’ 49 U.S.C831102(c)(2)(W) It is undisputed that Tennessee has submitted and obtained
approval of a CVSP.

The plaintiffs concede thapursuant to the MCSAP and CVSRe troopershad a right
to inspect the busat the ParthenonDocket No. 78L at 1.)Indeed, the studentsisit to the
Parthenonseems to meethe ordinarylanguagedefinition of a“planned stop, at which a
inspection would have been permissible. The plaintiffs, however, take issue withsgmeots af
the inspection. For exampl&ewcomercomplains that he was not allowed to leave -mid

inspection that he wasot allowed to take the bus to gt allegedly faulty tire changednd
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that troopers$ got very nastyand “intimidated him. (d. at 2.) He has not, however, articulated
any federal right that was contraveneddny of those decisions.

The Supreme Court has repeatedly acknowledged that inspections of camhmerci
operators in pervasively regulated industries are subject to relaxed Fourgémddent
protectionsSee Hopkins Cty. Coal, LLC v. Acqs8&5 F.3d 279, 292 (6th Cir. 201(¢pllecing
casesand examples of pervasively regulated industriége commerciatarrier industry has
been repeatedly held to be pervasively reguledegUnited States v. Delgad®45 F.3d 1195,
1201-92 (9th Cir. 2008) (collecting cased)nited States v. DomguezPrieto, 923 F.2d 464,
468 (6th Cir. 1991) (holding that commercial trucking is pervasively regulated).

A commercial inspection in a pervasively regulated industry is constitugonall
permissible as long as it meets three requirements:

(1) “[T]here must be a'substantial’ government interest that informs the

regulatory scheme pursuant to which the inspection is'mée2le the warrantless

inspections must baecessaryto further [the] regulatory scherfieand (3)“the

statutés inspection prgram, in terms of the certainty and regularity of its

application, [must] provid[e] a constitutionally adetgi substitute for a warraht.

City of Los Angeles, Calif. v. Patdl35 S. Ct. 2443, 2456 (201&)uotingNew York v. Burger
482 U.S. 691, 70203 (1987)). The plaintiffs do not dispute that there is a substantial
government interest in motor carrier safety or that at least some warrantpsstions are
necessary to further that interest. Rather, they argue that Terisesskeme fails the tiai
requirement, providing a constitutionally adequate substitute for a warrant.

For an inspection to provide a constitutionally adequate substitute for a warraost
“[1] advise the owner of the commercial premises that the search is being maadatgorthe

law and has a properly defined scape. and. . . [2] limit the discreibn of the inspecting

officers” Burger, 482 U.S.at 703. The plaintiffsurge the court to adopt the analysis of the

14



Tennessee Court of Criminal AppealsState v. McClure74 S.W.3d 362 (Tenn. Crim. App.
2001) in which it held that the version of Tennessamotor carrier safety inspection regime, as

it existed at the time, did not sufficiently restrict the discretion of law enforteme

Essentially, the decision of whoto seize and when to seize is arbitrary
decision left to theunfettered discretion of officers in the field. Certainly, the
decision to seize is not made pursuant to a plan embodying explicit, neutral
limitations on the conatt of individual officersBecause the decision to perform

a safety inspection is so arbitrary and unpredictable, we do not believe that a
commercial motor carrier owner or operator could have any real expectation that
his or her vehicle would be subject to periodic inspection.

Accordingly, we hold that the regulatory scheme at issue in this case does not
satisfy the third requirement @the test for inspections in pervasively regulated
industries] It is not a constitutionally adequate substitute for a warrant in terms of
the certanty and regularity of its application.

Id. at 376 (internal quotation marks and citations omittéid)e defendants respond that
Tennessés current system is not one of arbitrary, unfettered discretiona lsystemthat is
closely regulated by state and federal regulations and the terms of its EMSEample49
U.S.C. § 31102(c)(2)(W)y requiring that inspections only be performed at certain select times
and locationsensures that the time and place of apéesion are not subject to the unfettered
discretion of the troopers.

Of course, the troopers still retain a significant amount of discretion, betteysean
choose to inspect a motor carrieroaie of the approved junctures not to inspect it all. fat
same discretion, however, exists under ordinary Fourth Amendment circuesstasiowell.
Nothing in the Fourth Amendment prevents law enforcement from pursuing some probable
causesupported searches but not othdiise warrant requiremeriimits discreton, but it does
not, at least as currently interpreted in case law, come anywhere near elimin&inglarly,
the MCSAP and CVSP significantly limit discretion by requiring that inspectionseldermed

in only certain specific circumstances. Drivers and cafriretgeoverare put on alerasto the
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possibility of such searches by federal statutes and Tenhegad®icly available CVSPThe
court, therefore, will grant the defendants summary judgment with regarg theéms based on
the argument tt Tennessés system of commercial vehicle inspections is unconstitutional.

2. Alleged SeizurelTantamount to Arrest of Newcomer at the Parthenon

Newcomer argues that the troopdreatment of him at the Parthenon was the equivalent
of an arrest and that any arrest, at that point, was unreasonable and unlawful. Thentdefenda
respond that their interaction with Newcomer at the Parthenon was merely wrdinar
communication incident ta constitutionally valid commercial inspection.

“[N]ot all seizures are tantamount to arrests sustainable only upon probablé cause.
Cherrington v. SkeeteB44 F.3d 631, 638 (6th Cir. 200@)ting Michigan v. Summerg52 U.S.

692, 69697 (1981);Dunaway v. New Yorkd42 U.S. 200, 26080 (1979)). For example, in
some casesa law enforcement officer may, despite lacking probable cause, briefly detain
person for investigatory purposege U.S. v. Arvizib34 U.S. 266, 273 (2002)r take a child
into protectivecustodyto protect against imminent danger of hasee Cherrington344 F.3d at
638 (collecting cases)f, Ihowever, law enforcemeimifficers exceed the scope ofvalid, non
arrest seizure, then their actions may becamestitutionally tantamount to an arre3the
plaintiffs suggest that, in determining whether that was the case here, thehould look to the
factors identified by the Sixth Circuit for considering similar issues in relationvestigatory
detentiors:

To determine whether an investigative detention has crossed the line and become

an arrest, this court considers factors suchtas transportation of the detainee to

another location, significant restraints on the detagméeedom of movement

involving physical confinement or other coercion preventing the detainee from
leaving police custody, and the use of weapons or bodily force.”
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United States v. Loperias, 344 F.3d 623, 627 (6th Cir. 2008juoting United States v.
Richardson949 F.2d 851, 857 (6th Cit991)).Although the defendants argue that those factors
should not applyo commercial inspectionghe factors provide at least relevant guidance for the
court’s consideration.

Construing the evidence in the light most favorable to the plaintiffs and constiling a
contested facts in their favor, the plaintiffs still have not sufficiently éstedal that aletention
tantamount to arresbccurredat the Parthenon. While Newcomer was arguably somewhat
restricted in his movemenin that he was required to participate in the inspectind his
driver’s license was taken away, he was not physicalifined or coerced. To the contrary, the
facts, at that point, show only a commonglaommercial inspection of a motor carrier, which
the court has already held to have been lawful. Any seizure of Newcomer bakedewerits at
the Parthenon, therefore, was reasonable and did not require a warrant.

Newcomer next complairnthatthe decisin to take his drivés licensebut allow him to
drive the bus back to the hotel amounts to a seizure tantamount to arrest. By alloworgdim
the road without a licensand closely following the bus, Newcomer argues, the troopers were
effectively seizig him by restricting his lawful movementiewcomer, however, has conceded
that he was happy to be allowed to leave and characterized the trooperggsibtvhim do
so. (Docket No. 78 (Newcomer Deposition) at 104.) There is no evidence to suggést tha
Newcomer lacked the alternative option, if he preferoédeaving the bus out of operation at the
Parthenonarranging alternate transportation for the passengedsdeparting freely by other
meansNewcomer has not identified any basis for conclgdhmatthe troopersmerelyallowing
him to drive to the hotel was in any way equivalent to an arMN@t was there anything

unreasonable about stopping the bus when it was visibly malfunctioning and, indeed, even
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spraying unknown liquid onto other vehicl@he defendants, therefore, are entitled to summary
judgment with regard to any 8 1983 claim basedtlee premise that the initial inspection or
decision to allow Newcomer to drive back to the hotel violated the Fourth Amendment.

3. Searchof Newcomer

The Fourth Amendment provides tHdtlhe right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable searches and sdlznotshesha
violated.” United States v. Iyy165 F.3d 397, 401 (6th Cit998) (quoting U.S. Const. amend.
IV, 8§ 2). Thus, as a general matter, warrantless searches and searches n@&dshpgabable
cause are constitutionally unreasonable, except in ceffaalously and carefully drawn
circumstancesUnited States v. Wiey, 193 F.3d 380, 3886 (6th Cir.1999) (citingUnited
States v. Watsom23 U.S. 411, 427 (1976)Bchneckloth v. Bustamont¢12 U.S. 218, 219
(1973) ([A] search conducted without a warrant issued upon probable cause is per se
unreasonable subject lgnto a few specifically established and wedlineated exceptiors.
(internal ellipsis omitted). One of those exceptional circumstances, dsbgrteedefendants
here, is that the search was conducted pursuant to voluntary and valid cdfoséant. 193 F.3d
at 386;Schneckloth412 U.S. at 219Jnited States v. Beauchanfb9 F.3d 560, 57672 (6th
Cir. 2011);Bumper v. North Carolina391 U.S. 543, 548 (1968).

An individuals consent to the search must have b&aamequivocally, specifically, and
intelligently given, uncontaminated by any duress or coefcidorley, 193 F.3d at 38€citation
omitted);accordBeauchamp659 F.3d at 571'[A] search based on consent requires more than
the mere expression of approval to the seardited States Jones 641 F.2d 425, 429 (6th
Cir. 1981),overruled on other grounds by Steagald v. United Stdtets U.S. 204 (1981). That

is, the alleged statement of consent must d® unequivocal statement of free and voluntary
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consent, not merely a response conwgyan expression of futility in resistance to authority or
acquiescing in the officergequest. Worley, 193 F.3d at 386Whether the alleged consent
meets this standartlis a question of fact to be determined from the totality of all the
circumstances.Schneckloth412 U.S. at 227accord Worley, 193 F.3d at 386. Thusthere is

no ‘magic formula or equation that a court must apply in all cases to determine whethertconse
was validly and voluntarily given¥Worley, 193 F.3d at 386.

Although the trooper examined Newcomer bus and log book at the Parthenon, they did
not search his person or his bags until the bus was pulled over off of Briley Parkwag. &gfor
of those searches were performed, Sergeant Simmons expressly asked NefMoerkjeicted,
to which Newcomer respondetiNo, go right aheatl.(Docket No. 120 { 45.Newcomer,
however, argues that disputed issues of fact preclude concluding that that appasent was
voluntary. He argues that, in light tdfe unusual and stressful circumstances in which he had
been placed, a jury could conclude that “will ha[d] been overborne and his capacity for self
determination critically impairetl Schneckloth412 U.S.at 225. Specifically, Newcomer notes
that hewas surrounded by several troopeEx or seven, by his count‘all barking orders
leading to“mass of confusiah (Docket No. 111 at 10.) In this situation, he argues, he merely
involuntarily acceded to the search.

The video that has been filed with tleeurt does not depict a scene as chaotic as
Newcaner suggestsThe court has little doubt that the situation in which Newcomer found
himself was likely very stressful. There is no indication, however, that the siiréise situation
obscured or overwhelmed his decision to consent to the search. Moreover, the unusual details of
the situation are somewhat mitigated by the fact that, at its core, Newsonteraction with the

troopers was based around a motor carrier inspection process that was inheremidigsthein
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which Newcomer had worked for years. The fact that a bus might fail an imspdetding to
delay and interactions with law enforcement, is a foreseeable part of opexatimterstate
charter bus business, even if the details of this particular inspection, #ggeealecision to
allow Newcomer to drive the bus back to the hatad the ensuing mechanical problemmsay
have beerunusual Newcomer has not identified facts sufficidot a jury to conclude that his
consent to the searches of his body and bags was involuntary or invalid.

4. Arrest of Newcomer

The defendants argue that the arrest of Newcomer was supported by probable cause that
he had committed at least one of three offenses: possession of a controlled syiiséanssion
of drug paraphernaljaandor DUI. Newcomer argues that disputed issues of material fact
preclude a conclusion that the troopers possessed probable cause with regardftthase
offenses. The defendants respond that, insofar as there is any questidmgegaether there
was actual probable cause, the troopers are, in the alternative, entitletifi@dgoanunity.

a. Probable Cause in Light of Disputed Facts

A warrantless arrest is permissible under the Fourth Amendment‘whigrethere is
probable cause to believe that a criminal offense has been or is being teathm#venpeck v.
Alford, 543 U.S. 146, 152 (2004%ee also United States v. Watsd@23 U.S. 411, 41424
(1976). ‘A false arrest claim under federal law requires anpff to prove that the arresting
officer lacked probable cause to arrest the plaihtWioyticky v. Vill. of Timberlake412 F.3d
669, 677 (6th Cir. 2005) (emphasis added). In considering whether an arresting afticer h
probable cause to effect theest, the court musiconsider the totality of the circumstances and
whether the facts and circumstances of which [the arresting officer] had kigewh the

moment of the arrest were sufficient to warrant a prudent persom believing. . . that tre
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seized individual ha[d] committed. . an offensé.Sykes v. Andersp625 F.3d 294, 306 (6th
Cir. 2010) (alterations in original; internal quotation marks and citations omitted).

Newcomer focuses most of his argument on whether the troopers hadlg@rcdnzde to
arrest him for driving under the influence, with particugdtention to(1) the dispute over
whether he actually had white powder in his nose and (2) whether Troopefi€ldtsobriety
test was adequately performelhe defendants respond that, regardless of whether there was
actually powder in Newcomex nose, hévadadmitted to using Norco the night before, not long
beforehe started driving the bus, and thathaelmade statements confirming thatri merely
ingested, butsnorted,the medicatior-although Newcomer now claims those statements were
sarcastic or the result of confusion. Those facts, along with the field sobsetyvese, the
defendants argue, sufficient to support probable cause that Newcomer was dnigargthe
influence.

Tennesseés DUI statute, however, is not a stiietbility prohibition on driving after
having taken a potential intoxicant. Rather, with regard teatcohol intoxicants, Tenn. Code
Ann. 8§ 5510401 forbids a driver from rdving while “[u]lnder the influence ofany
intoxicant . . .affecting the central nervous system. that impairs the drivés ability to safely
operate a motor vehicley depriving the driver of the clearness of mind and control of oneself
that the drier would otherwise possessienn. Code Ann. 8§ 550-401(1) (emphasis added).
Tennessee courts have endorsed the following definition of what it means“toder the
influence of an intoxicant,” as it applies to substances other than alcohol:

The expressioriunder the influence of an intoxicdntovers not only all well

known and easily recognized conditions and degrees of intoxication, but also any

mental or physical condition which is the result of taking an intoxicant in any

form andwhich deprives one of that clearness of mind and control dcedf

which one would otherwise posseBs this situation, it would not be necessary
that the person be in such a condition as would make him or her guilty of public
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drunkenness. The law merely requires that the person be under the influence of an

intoxicant. The degree of intoxication must be such that it impairs to any extent

the drivers ability to operate a vehicle
State v. SantelliNo. E201501004CCA-R3-CD, 2016 WL 3563423, at *9 (Tenn. Crim. App.
June 22, 2016femphasis addedappeal deniedOct. 20, 2016)seealso State v. Brook77
S.W.3d 407, 412 (Tenn. Crim. App. 200@pproving of jury instruction based on similar
language)7 Tenn. Prac. Pattern Jury Instr. Crim. 3§i@tommending similar language for jury
instruction in DUI cases).

In the absence ofindisputedevidence explaining the degree of intoxication that law
enforcement could reasonably infer from Newcdseadmissions, the court cannot grant
summary judgmernb the defendants on the ground that those admissions created probable cause
for a DUI arrest. Moreover, ile Newcomeis field sobriety test might have been sufficient to
create probable cause for arrest, the plaintiffs have identified disputes isact with regard
to whether that test was competently performed or yielded results cotrebaintoxication.
The court, therefore, will nagrant the defendants summary judgment on the ground that the
troopers had probabtauseo arrest Newcomer fdDUI.

Similarly, disputed issues of fact preclude granting summary judgment orothedghat
the troopers had probable cause to arrest Newcomer for unlawfuf,use possession with
intent to usedrug paraphernalibased on the straw allegedly foundhis pill bottle Tennessee
courts have recognized that a straw may qualify as drug paraphernaig iifiithe words of the
statute,“posseded] with intent to usdthe straw]to . . . ingest, inhale, or otherwise introduce
into the human body a controlled substance or controlled substance arfal@gue Code Ann.

§ 3917-425a)(1); see, e.g.State v. McCayNo. E201201859CCA-R3CD, 2013 WL 1143255,

at *5 (Tenn. Crim. App. Mar. 20, 2013)The jury was within its prerogative to find that

22



appellant possessed the straw and to infer that the straw was drug paraphegratensled to

use for an illicit purpose. Therefore, the evidence was sufficient to supportaappelbnviction

for possession of drug parapherndl)alf, in fact, Newomer did have a straw in his pill bottle,

an inference that he intended to use the straw to snort medication would probably drave be
warranted. Newcomer, though, denies that any straw was ever in his pilldvatigwhere else

on his person. His own apgent adhissions regarding snorting, moreover, did not confirm use of
a straw, but rather suggested that he may have, if anytsed, a dollar bill, the night before

and out ofstate Because the location of the straw is disputed, the court will not guammary
judgment on the ground that the troopers had probable cause to arrest Newcomer fdbpossess
of drugparaphernalia.

Last the defendants contend that the troopers had probable cause to arrest Newcomer for
unlawful possession of controlled substance. It is undisputed thaigjen Tennessee law,
hydrocodone is a controlled substaribenn. Code Ann. § 327-408b)(1).“It is an offense for
a person to knowingly possess or casually exchange a controlled substarssethengeibstance
was obtained directly from, or pursuant to, a valid prescription or order of a practitibiter
acting in the ourse of professional praoe.” Tenn. Code Ann. 8 327-418a). Because Norco
is, it is undisputed, a drug commercially and licitly available pursuant tosarg&on, mere
possession of the drug is not, in and of itsetiiawful. At all times, including during the stop,
Newcome has maintained that he obtained Norco pursuant to a valid prescription, and is appear
undisputed that he had a prescription to obtain the pills in at least some dosage.

However, he defendantgoint out that (1) Newcomer was carrying some of his
medicdion in an unmarked pill bottlg2) some of his medication had been reduced to powder

form, and (3) Newcomer was in possession of one 10 mg pill, despite the fact that ms$ curre
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prescription was for 7.5 mghe defendantslo not cite to any case law gegting thaeither of
the first twoof thosefactsis sufficient to create probable cause et person possessing the
medicationlacked a valid prescriptionparticularly where, as here, he had evidence of a
prescription for that medication readdyailable in his bagd$\Nor do they cite to any Tennessee
law suggesting that it is, in and of itself, illegal move validly prescribegills from their
original bottle to a second containéfenn. Code Ann. 8 327-418a) contains no such
prohibition. Tennessee legeneddrug statute, which provides an additional layer of restrictions
with regard to the handignof prescribed drugs, is similarly silent on the issue

It is unlawful for any person to have in the pefsgmossession, any drug defined

or enumerated in this part, without the drug having been prescribed by a duly

licensed physician, certified physician assistant, dentist, optometrigiriaeth

pursuant to § 68-102(12), or veterinarian, and having been dispensed by a

pharmacy duly licensednd registered in this state, unless the person was a

resident of another state and had the prescription filled by a duly licensed and

registerepharmacist of the other state.
Tenn. Code Ann. 8 530-105a); compareN.Y. Pub. Health Law 8 3345'KExceptfor the
purpose of current use by the person or animal for whom such substance wabeutescri
dispensed, it shall be unlawful for an ultimate user of controlled substances ésspessh
substance outside of the original container in which it was nlégok). The defendants also cite
no statute forbidding possession of crushed hydrocodoné pills.

Newcomer’'s possession of the 10 mg pill is timedisputedfact seemingly most
suggestive that he had committed a crime. His ability to document a valichijptiea for
another dosage, however, lent some credibility to his claim that he merelyseostest pill

pursuant to a prigorescription. The parties have not identified any cases affirmativelivieg

whether, in the unusual circumstances at issue here, Newcomer’'s possessiamglef pilkiof

* The legenetirug statute does prohibit the possessiordeférioratetidrugs, Tenn. Code Ann. § 53-10-
106, but the defendants have not relied on that prohibition.
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the incorrect dosage would have been sufficient to support his arrest under &enaesslhe
lack of clarity on this front, however, creates another obstacle to Newcomé&ngfulnarrest
claim: the possibily that the troopers are, as they argue, entitled to qualified immunity.

b. Qualified Immunity

“Under the doctrine of qualified immunity,government officials performing
discretionary functions generally are shielded from liability for civindgesinsofar as their
conduct does not violate clearly established statutory or constitutional rightshiof &
reasonable person would have knowrPhillips v. Roane Cty.534 F.3d 531, 538 (6th Cir.
2008) (quotingHarlow v. Fitzgerald 457 U.S. 800, 818 (1982)). In resolving a government
official’s claim to qualified immunity, the court mudbok to whether (1) the facts that the
plaintiff has alleged or shown establish the violation of a constitutional rigtht(23 the right at
issue wasclearly estabkhed at the time of the alleged miscondti@&toudemire v. Mich. Dép
of Corrs, 705 F.3d 560, 567 (6th Cir. 2013) (quotiRgarson v. Callahan555 U.S. 223, 232
(2009)). The district court has discretion to decidédnich of the two prongs of the quaditl
immunity analysis should be addressed first in light of the circumstances iartloellpr case at
hand.”Pearson 555 U.S. at 236.

The “key determinatiohis whether the defendant who claims qualified immuttyas
on notice that his alleged actions were unconstitutioialawey v. Drury 567 F.3d 302, 313
(6th Cir. 2009). The Supreme Court has stressed that dbwetours of the right must be
sufficiently clear that a reasonable official would understand that what he is\dolatgs that
right” Anderson v. Creightar483 U.S. 635, 640 (1987). This does not mean“tatofficial
action is protected by qualified immunity unless the very action in question hasysitgueen

held unlawful.”ld. Rather, it means thain light of pre-existing law[,]the unlawfulness must be
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apparent. Id. (collecting cases)Ashcroft v. alKidd, 563 U.S. 731, 741 (2011yWe do not
require a case directly on point, but existing precedent must have placed ttherystar
constitutional question beyond debateA defendant bears the initial burden of putting forth
facts suggesting thae was acting within the scope a$ discretionary authorityRich v. City of
Mayfield Heights 955 F.2d 1092, 1095 (6th Cir. 1992). The ultimate burden of proof, however,
is on theplaintiff to show that the defendant is not entitled to qualified immullty.

The determinative question, then, is whether, resolving all disputed issues pfféadri
of Newcomer, the troopers should have been on notice that his fmrgsvssessio of a
controlled substanceould have been unlawful. The parties agree on a number of facts that a
reasonable troopaould consider at least potentially suggestive that Newcomer had misused his
drugs and/or possessed at least one pill for which he lackeelscription: namely, Newcomer’s
possession of the either ground or crumbled medication; his keeping some of his medication i
an unmarked bottle; and his possession of one pill in a greater dosage than his documented
prescription amount. Newcomer alspade some statements during his interrogation that,
whether the result of sarcasm or nervousness, would have given a reasonable woper t
impression that Newcomer had snorted the medication at some point.

Based on the totality of the circumstances, amgbarticular, Newcomer’'s possession of
the 10 mg pill without an associated bottle, there was at least a reasonable quéstiegard
to whether the troopers had probable cause to arrest Newcomer. Accordinglyetbatithed to
qualified immunity,and the court will grant summary judgment with regard to the wrongful

arrest claim against the troopers.
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4. Tennesses Treatment of Outof-State Buses

The plaintiffs have alleged that (1) Tennessee singles owlf-@tiate buses for inspection
in violation of the Fourteenth Amendments guarantee of equal protection and (2) the defendants
unlawfully interfered with Budgés righs to engage in interstate travahd commerceThe
defendants maintain that Tennessee does not discriminate betwsetteiand outof-state
carriers and that it merely engages in an ordinary, permissible regierdon€ing basic safety
requirements for buses.

Generally speaking, stateés “promotion of domestic business by discriminating against
nonresident competitors isot a legitimate state purpdseand may run afoul of the Equal
Protection Clauseas well as the Commerce Claustetro. Life Ins. Co. v. Wardt70 U.S. 869,

882 (1985). The plaintiffs, however, have not identified any facts supporting their contention tha
Tennessee discriminates againstaiustate buseslo the contrary, the plaintiffs have conceded
that the reason Trooper Barker and Sergeant Norris were doing motor coachanspattthe

day in question was that the federal government paid or contributibeitocovertimepay for

doing se—a motivation that does not imply any particular hostildy their or Tennessee’s part,

to outof-state busegDocket N0.120 8.) Nor have the plaintiffs produced any evidence from
which discrimination could be inferred, such as examples of comparativetynti¢reatment of
Tennessee buseBecause the plaintiffs have identified no evidence of a policy or practice of
discrimination, the defendants are entitled to summary judgment oagpéct of the plaintiffs
claim.

“The constitutional right to travel from one State to another . . . occupiesiton
fundamental to the concept of our Federal Union. It is a right that has beenefstaiyished and

repeatedly recognizédJohnson v. City of CincinnatB10 F.3d 484, 4996 (6th Cir. 2002)
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(quoting United States v. GuesB83 U.S. 745, 7571966)). The courts have never held,
however, that the constitutional right to travel precludes a stdtee federal government from
imposingmotor carriersafety requirement$Rather, it protects interstate travelers against two
sets of burdens‘the eretion of actual barriers to interstate movemesmd ‘being treated
differently from intrastate travelersBray v. Alexandria Women's Health Cline06 U.S. 263,
277 (1993) (quotingZobel v. Williams 457 U.S. 55, 60, 6. (1982). Relatedly but
independently, the Supreme Court has construed the Constitution’s Commerce Claungeato li
state’s power to interfere in or discriminate againtdrstate commerca@absent a congressional
authorizationByrd v. Tenn. Wine & Spirits Retailers Ass383 F.3d 608, 619 (6th Cir. 2018).

The plaintiffs argue,in conclusory fashion, that the defendariisterfered with
[Budget’s] interstate travel by ruining [itsjeputation in Pennsylvania and causing loss of
contracts with schoolsspeciallyCalifornia High School, that would have chartered buses to
Tennessee and elsewhéréDocket No. 111 at 13.) They cite no case law, however, for the
proposition that simply harming the reputation aobusinesghat happens to be oaf-state
amounts to a deprivatioof its right to engage in interstateavel or commerce. Because the
plaintiffs have failed to articulate facts or law supporting a constitutional violatice
defendants are entitled to summary judgment with regard to the plai@dfamerce Clause,
discrimination against outf-state businesses, anght-to-travel claims.

5. Eighth Amendment Claims

The plaintiffs argue that Newcomsrhumiliation and detention amount to a violation of
his Eighth Amendment right not to be subject to cruel and ungsueghmentThe defendants

counter that what Newcomer has articulated is, at most, a claim of unlaveftl @nd that he has
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identified no case law that would permit him to transform an ordinary wrongastardaim into
a claim based on cruel and unusual punishment.

The Eighth Amendment imposes a constitutional limitation on the power of the states to
punish those convicted of crimes. Punishment may ndbadbarous,”nor may it contravene
societys “evolving standards of decentyRhodes v. Chapmad52 U.S. 337, 3486 (1981).

The plaintiffs have not identified any case law recognizing an Eighth Amamtdwiolation

arising solely out of the embarrassment and reputational harm associdtedpvaiconviction

arrest. Nor have they cited any case lanstipport their argument that a claim for unlawful
detention should be considered under the Eighth Amendment, rather than under the Fourth and
Fourteenth Amendment3he defendants, accordingly, are entitled to summary judgment with
regard to the plaintiffs’ claims arising out of the Eighth Amendment.

6. Claim for Injunctive Relief Related tothe MCSAP

The plaintiffs have requested injunctive relief requiring the State of Tesm&ssomply
with MCSAP requirementsparticularly thoseset out in 49 U.S.C. § 31102(c)(2)(W). The
defendants, in response, argtieat 49 U.S.C. § 31102(c)(2)(WyHoes not create a right
enforceable via 8 1983 and, in the alternative, that the state is in compliance vpitbvis®ns
cited.

In order for a statutory provision to leaforceable through § 19831) ‘Congress must
have intended that the provision in question benefit the plajriiffthe asserted right must not
be‘so vague and amorphous that its enforcement would strain judicial compgetent8) the
statute mustinambiguously impose a binding obligation on the Stat&sO. v. Glisson 847
F.3d 374, 377 (6th Ci2017 (quotingBlessing v. Freeston&20 U.S. 329, 34211(1997)). The

court must consider, in particular, whether the federal statute at issue stthdesort of
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‘rights-creating language critical to showing the requisite congressional intent to create new
rights” 1d. at 378 (quotingGonzaga Univ. v. Dgé&36 U.S. 273, 285 (2002)).

The plaintiffs have arguethat the troopers violated the MCSAP requirement that
inspections only be performédt a bus station, terminal, border crossing, maintenance facility,
destination, or other location where a motor carrier may make a planned stop (exahacigp
station)’® 49 U.S.C. § 31102(c)(2)(W). The defendants argue that that provision is not
enforceable through § 1983, because it was not intended to benefit Newcomer or Budget. T
contrary, a limitation on wheand whereinspections may be performed, which sfieally
limits inspections to situations where they wouldtheleast intrusive on the ordinary business
of the motor carrier, is plainly intended to benefit motor carriers. Thesatléorth in 49 U.S.C.

§ 31102(c)(2)(Wj)s not vague or amorphous, and the language of the statute appears, on its face,
to be mandatory. The court, accordingly, would be inclined to conclude that 49 U.S.C. §
31102(c)(2)(W)is enforceable through § 1983.

Reaching that issue, however, is unnecessary, because the plaintiffs halentifeed
any factsthat would support finding violation of49 U.S.C. § 31102(c)(2)(W). Although the
plaintiffs do not concede that the Parthenon waee@ation where a motor carrier may make a
planned stop, theyidentify no reason why it would not be. Indeed, a museum tour by’a bus
passengers would seem to be a paradigmplained stofi. While the events of April 21, 2016
continued on to an unplanned stop off of Briley Parkway, thatwtspthe result ofhe buss
obvious malfunctioningnd, insofar as it was an inspection, would have been permissible under

49 U.S.C. § 31102(c)(2)(W)’s exception fabvious safety hazard[$] Because the plaintiffs

5 The plaintiffs originally also alleged that Tennessee had failed toisahchenter into a CVSP under
the MCSAP. (Docket No. 41 1 57-59.) It is now undisputed that Tennessee has subfadted and
received federal approval of such a plan. (See Docket No. 83-21.)
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have not alleged any actions inconsistent with 49 U.S.C182%t)(2)(W) they are not entitled
to summary judgment with regard to that provision.

Finally, the plaintiffs argue that the court should order the TSHP to adopt mogestr
express requirements restricting the discretion of troopers in initiatingaeps, pursuant to
the argument advanced by the Tennessee Court of Criminal App&&dt€iare For the reasons
explained above, however, the defendants are entitled to summary judgment @utitetigat
the states motor carrier inspection program is, as a matter of law, a constitutioeathyssible
regime of commercial inspections in a pervasively regulated industrydéfeedantstherefore,
are entitled tsummary judgment in that regard.

7. Conspiracy

Finally, the defendants argue that the plaintiffs have failed to articulgt@cionable
conspiracy, between any of the defendants, to violate the constitutional or staigittsyof
either Budget or NewcomeNewcomer suggests that Trooper Barkerg8ant Simmons, and
Sergeant Norris all engaged in an unlawful conspiracy to fabricate evidemest &ga, namely
testimony that (1) there was white powder in his nose and (2) the straw found crtbersis
found in Newcomeés pill bottle. The truth wit regard to each of thealegatiors is, Newcomer
emphasizes, disputed, ahé argues thaif a jury credits Newcomés version,it could also
conclude that three troopers embarked on a conspiracy tdooateeach other’salse accounts.

“A civil conspiracy under § 1983 ian agreement between two or more persons to injure
another by unlawful actiofi. Bazzi v. City of Dearborn658 F.3d 598, 602 (6th Cir.2011)
(quotingRevis v. Meldrum489 F.2d 273, 290 (6th C2007)). To prevail on a civil conspiracy
claim under 8 1983he plaintiffsmust show that (1) a single plan existed; (2) each defendant

shared in the general conspiratorial objective to dephgeplaintiff of his constitutional rights,
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and (3) an overt act was committed in furtherance of the conspiracy that causgdoinie
plaintiff. See Bazzi658 F.3d at 602:Express agreement among all the conspirators is not
necessary to find the existence of a civil conspiracy and each conspiratorotéave known of

the details bthe illegal plan or all of the participants involvedd. (internal brackets omitted);
see also Heyne v. Metro. Nashville Pub. S&%5 F.3d 556, 563 (6th Cir. 2011).

Generally speaking, arreand detention of a person based on known false evidence
violates the constitutional guarantee of freedom from unreasonable searche&amed.See
Jenkins v. Louisvilldefferson Cty. Metro Gay No. 3:17€V-151-DJH, 2018 WL 345119, at *8
(W.D. Ky. Jan. 9, 2018(collecting cases). Newcomer’s arrest, however, was not contingent on
any falsified evidence about powder in his nose or a straw in a bR#tardless of what
Trooper Barker, Sergeant Simmons, and Sergeant Noayshaveagreed to with regdrto the
powder and straw, Newcomesrarrest was occasioned by at least two other events external to
that conspiracy: (1)lrooper Pitts and Matsunaga’sield sobriety test and (2) Newcomer
concededpossession of a Norco pill in a dosage for whiehdidnot have documentation of a
valid prescription. Newcomer, of course, has raised issues, on the merits, with teeghe
lawfulness of his arrest based thiwse facts. But even if Trooper Pitield sobriety test waso
incompetently performed thatgbuld not have given rise to probable caukere is no evidence
thatthe flaws in the test wegart of any conspiracy or that Trooper Pitsrors were the result
of anything other than sloppiness or poor training. Newcomer, moreover, had admitted to
snorting medication and had revealed, via a consent search, that he possesséthahevad
stronger than his documented prescriptiwhich, whether or not tise facts were sufficient to
support an arrest on their own, surely bolstered the resulte difeld sobriety tesiThere is no

evidence, then, to suggest that any fabricated testimony was necessarythe cause of
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Newcomers detention Newcomer was later released and ttlearges against him were
eventually dropped, so there is no issue regarding a false prosecution based orgyehldy alle
fabricated evidenceThe court, therefore, will grant the defendants summary judgment with
regard to the plaintiffsconspiracy claims.

8. Liability of State-Level Officials: Deliberate Indifference

Finally, the plaintiffs argue that the alleged violations of their constitutionadsriyere
the result of dliberate indifference of statevel officials, namely Commissioners Purkey and
Gerregang in their supervision of the TSHHhe plaintiffs arguments closely mirror their
arguments regarding Tennesseeompliance with the MC3A they suggest that the troopers
treatment of Newcomer was the result of Purkeynd Gerregaris general lack of oversight
regarding motor carrier inspections and the abseof more explicit and restrictive rules
regarding how and when those inspections may be performed.

The court has held that the only colorable constitutional violation that the phaimaNe
supported is the allegation that he was arrested without probable cause. Thésplaaviiéver,
have not identified any way in which that violation was the result of the impropesigivieof
motor carrier inspections, other than that the interaction between Newcnthéneatroopers
happened to begin with such an inspection. The actual facts on tivaicbopers relied for their
arrest decision arose out of (1) consent searches that were not part of tbeomsp®l (2) the
field sobriety test. The deliberate indifference alleged is conclusoryeatoral, aa only
tenuously related to the alleged violation. The court, accordingly, willt grammary judgment

to the defendants with regard to his deliberate indifference theory.
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9. Summary

With regard to all of the plaintiffclaims, the defendants have demonstrated that they are
entitled to summary judgment either because (1) the plaintiffs have failed to yidatis
supporting a constitutional violation or (2) the relevant defendants are entitled tbeduali
immunity. Baed on the facts before the court, the troopers initiated a lawful motor carrier
inspection, which turned up a few violations, but the troopers allowed Newcomer to drive his
passengers back to the hotaélong the way, thébus startedvisibly malfunctionirg, and the
troopers initiated a stop. There, Newcomer consented to searches thate lmédaigsconsent
comported with theConstitution. Based on the results of those searches, the results of a field
sobriety test, and Newcomesrstatements, he was ategb Itis questionable whether that arrest
was supported by probable cause for two reasons: (1) numerous key facts aboutLthieeace
in dispute and (2) it is disputable whether the troopers could infer anything unlaadul fr
Newcomer’s possession afsingle pill of a different dose than he could immediately produce
prescription documentation fofhe plaintiffs, however, have faile identify case law that
would have alertedeasonabldroopers to the contours of Newcomer’s rights in this sitnatio
Accordingly, the troopers are entitled to qualified immunity for the arkemte of the plaintiffs’
arguments regarding conspiracy or deliberate indifference support clagaisista the
commissioners of the TDSHS or TDR. Accordingly, the defendantemtided to summary
judgment on all counts.

B. The Plaintiffs Motions for Partial Summary Judgment

The plaintiffs have technically filed three motions for partial summary judgmen
although two of them are substantively duplicates. The plaintiffisst Motion for Partial

Summary Judgment (Docket No. 79), whibleyhad originally filed as merelgheir “Motion for
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Partial Summary Judgméntwo days before (Docket No. 75), asks the court to enter an order
“finding thatPlaintiff Allen Newcomer wasat under the influence of Hydrocodone, alcohol, or
any other drug on April 21, 2016.(Docket No. 79 at 1.) The plaintiffsSecond Motion for
Partial Summary Judgmerdsks the court td'find[] that Plaintiff Allen Newcomer was
unreasonably seized tantambtm an arrest by the Defendant Tenneddiglway Patrolmen at

the Parthenon on April 21, 2016, in violation of his Fourth Amendmghts. (Docket No. 78
atl.)

With regard to the first motion, the defendants correctly point out that whether
Newcomer wa intoxicated is not strictly at issue in this cdge.valid arrest based upon then
existing probable cause is not vitiated if the suspect is later found inffoCeiss v. City of
Kent 867 F.2d 259, 262 (6th Cir. 198@jting United States v. Covellr38 F.2d 847, 854 (7th
Cir.) (1984). By the same tokergn arrest without probable cause is not redeemed by the fact
thatan arresteés laterdiscovered to have committed a crime. While Newcosnéesire to have
some formal vindication of himself is understandable, the court will not issuehasory
opinion on an issue that is not necessary to the resolution of this case. The court will note,
however, that the government was given its opportunity to attempt to prove that Newamsner
intoxicated and ithose not to do so, electing, instead, to drop the charges againsbllém
prosequi—-*not wish to prosecuteMoreover, even if it would not have been determinative, the
defendants in this case surely would have benefited from evidence establishingmgewc
intoxication, but they have not produckdThe result is that thallegation that Newcomer was
intoxicated while driving the busn April 21, 2016 has never been provém any court of law,

including this one. The court will say no more than that.
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Newcomers second motion is devoted to an issue fully addressegin The troopers
interactions with Newcomeait the Parthenomwere not an unreasonable seiztagtamount to
arrest. All of Newcomeés motions, accordingly, will be denied.

V. CONCLUSION

For the foregoing reasonthe Motion for Partial Summary Judgment (Docket No. 75),
First Motion for Partial 8mmary Judgment (Docket No. 79), and Second Motion for Partial
Summary Judgment (Docket No. 78) filed by Budget and Newcomer will be denielloTioa

for Summary Judgment (Docket No. 83) filed by the defendants will be granted.

Lot g —

ALETA A. TRAUGE
United States District Judge

An appropriate order will enter.

ENTER this 2% day of November 2018.
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