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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

BUDGET CHARTERS, INC., and
ALLEN NEWCOMER,

Plaintiffs,

Case No. 3:17-cv-722
JudgeAleta A. Trauger

V.

IVAN PITTS, in hisindividual capacity as
a Tennessee State Highway Patrolman;
WILLIAM MATSUNAGA, in hisindividual
capacity as a Tennessee State Highway
Patrolman; BOBBY BARKER, in his
individual capacity asa Tennessee State
Highway Patrolman; RONNIE SIMM ONS,
in hisindividual capacity asa Tennessee
State Highway Patrolman; KENT NORRIS,
in hisindividual capacity asa Tennessee
State Highway Patrolman; BILL GIBBONS,
in hisindividual capacity; DAVID W.
PURKEY, in hisofficial capacity as
COMMISSIONER, TENNESSEE
DEPARTMENT OF SAFETY AND
HOMELAND SECURITY; RICHARD
ROBERTS, in hisindividual capacity; and
DAVID GERREGANO, in hisofficial
capacity asCOMMISSIONER,
TENNESSEE DEPARTMENT OF
REVENUE,
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Defendants.

MEMORANDUM

Defendants Richard Roberémnd Bill Gibbons, in their individual capacities, and Ivan
Pitts, William MatsunagaTennessee Department of Safety and Homeland Security (“TDSHS”)
Commissioner David W. Purkeyand Tennessee Department of Revenue (“TDR”)
CommissionerDavid Gerregao, in their official capacitieshave filed a Motion to Dismiss

Third Amended Complaint (Docket No. 44), to which Budget Charters, Inc. (“Budget”) and
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Allen Newcomer have filed a Response (Docket No. B@fendantsBobby Barker Ronnie
Simmons and KentNorris, in their official capacities, have also filed a Motion to Dismiss Third
Amended Complaint (Docket No. 56), to which Budget and Newcomer have filed a Response
(Docket No. 58). For the reasons set forth herein, Roberts, Gibbons, Pitts, Matsunkey, Pur
and Gerregano’s motion will be granted in part and denied in partthenchotion filed by
Barker, Simmons, and Nornsill be granted. The court will dismiss all claims against Roberts
and Gibbons, as well as all claims for damages against Pittsuhéaja, Barker, Simmons, and
Norris in their official capacities. All otharlaims against Pitts, Matsunaga, Bark&mmons,

and Norris, as well athe claims against Purkey and Gerregano in their official capaacitiks
remain pending.

|. BACKGROUND & PROCEDURAL HISTORY!?

BudgetCharters, Inc(“Budget) operates charter busesidtbased in Pennsylvania and
owned by Gary and Natalie Shimsho¢kocket No.41 § 1) Allen Newcomer is a driver
employed by Budget.Id.) On April 21, 2016, Newcomer was operating a Budget bus in
Davidson County, Tennessee, in connection with a trip chartered by a group consistargypr
of high school studentsid{ 1 11-13.) While the students were in a museatriNashvillés
Centennial Park, Newcomer waited opak bench reading a book untie was approached by
three members of the Tennessee State Highednol (“TSHP’), Sergeant Ronni&immons
Sergeant KentNorris, and Trooper Bobby BarkeBudget and Newcomer maintain that
Newcomer had given the patrolmen naibdor reasonable suspicion of any illegal actiahd

that Budgets bus had no obvious safety problems. Barker, Simmons, and Newestheless

The facts are taken from Budget and NewcogsiEnird Amended Complaint (Docket No. 44hd are
accepted as true for the purposes of the Motions to Dismiss.
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“told Plaintiff Newcomer that they wanted to examine the hogerform asafetyinspection.
(Id. 7 14.)

Upon performing their inspection, the patrolmen informed Newcomer that they had
concluded that one of the Badires was in unsafe condition. Onetloé patrolmen placed a red
tag on the bus, indicating that it could not lawfully be movit.{( 15.)Newcomer telephoned
Gary Shimshock, and Shimshock spoke to one of the patrolmen about the situation. Shimshock
requested that Newcomer be allowed to drive the bus to a nearby tire store orsatidoeto
purchase a new tirar install a sparebut the patrolmen rejected Shimsh@ckuggestionsid. |
16.) Eventually, Newcomes student passengers began returning to the bus from the museum.
The patrolmen warned the passengers that the bus was extremely unsafe anddptbeent
from reboarding. I(l. § 17.) At some point shortly thereafter, however, Simmons and Norris
concluded—the plaintiffs claim, correcth~that the tire in question was not, in fact, unsafe and
that the red tag could be removdd.)

Despite the red tégbeing removed, Barker announced that he intended to follow the bus
back to the passengernsotel, where he would continue the safety inspectitwh.{( 18.) The
patrolmen also retained Newcorigetog book, medical certifications, and driveticense, as
well as the bus registration.Ifl.) Newcomer began driving the bus to the hotel, but, while on
Briley Parkwaythe buss enginedbegan to overheat due to a broken hose clding.overheating
triggered a mechanism that caused th€ fesgine to shut dowmomentarily although the
overheatinglid not fully disable the bus, which remained capable of restarting and continuing on
to its destination. Apparently detecting that something was amiss, Barket turtes vehicles

blue lights, requiring Newcomer fmull the bus to the side of the roall. {[21-22.)



Newcomer got off the busld) Meanwhile, Trooperlvan Pittsand Lieutenant William
Matsunaga werealled to thescene(ld. 11 23—-25.)Pitts performed alcohol field sobriety tests
on Newcomer, which did not suggest that he had been consuming aNeh@omer did admit,
however, that he possessed Vicodin, for which he had a prescription related tcatetialis,
and that he had taken one Vicodin pill the day before. The patrolmen informed Neigcomer
passengers that Newcomer was under the infiefidrugs and was under arresid that the
passengers, therefore, would have to find some other way to reach thddhdfe23()

After arresting Newcomer, Pitts and Matsunaga attempted tohiaveubmit to a jaH
administered drug screen. Newcomer, however, had been in intermittent cottig@hivishock
throughout the encounter with the patrolmen, and Shimshock insisted thaughecdeen be
performed by a third party. Quest DiagnostitQyest) performed a drug screen on Newcomer
at 3:25 p.m., a bit over four hours after the bus had been pulled over. The Quest testing was
negative for all covered drugs, as was corroboraiveening performed later by the Tennessee
Bureau of Investigationld. 121-27.)

NeverthelessNewcomerwas taken before a night commissioner and charged with
unlawful use of drug paraphernalia, unlawful possession of a controlled substance, agd drivi
under the influence-related apparentlyto Newcomers possession dhe prescribed/icodin
and the presence of a stramm the bus(Id. 11 28-29) The night commissioner relied on an
affidavit from Pitts claiming that he observed Newcomer as havegvhite powderygubstance
in his nostrils’ Matsunaga was listed as the arresting officket.) (Newcomer maintains that
none of the troopers mentioned any white powdery substance to him during his initiatiotera
with them outside the museuythat thee had not, in fact, been any white powdery substance on

his face or shirtand that there had been numerous straws left on the bus by students who had



been using them with their beveragdd. {f 30.) Newcomer was taken to jail for the night, and
Gary andNatalie Shimshock posted his bail the next dialy.q[ 31.)

The State eventually enteredhalle prosequion all of the charges againdewcomey
and theywere expunged-but only after a number dbcal Pennsylvania news stories about the
incident, including reports mentioning Newcomer and Budget by ndchef|1(33—-34) Budget
claims to have lost a substantial amount of businessause ofthe negative publicity
surrounding the arrest and to have been forced to expend a significant amount of money on a
public relations company to attempt to salvage its reputation. Budgédtaaldo pay for another
bus company to take Newcorrepassengers to their hotel after Newcomer was arrested, and it
wasforced to defed itself in a lawsuit from the passendgenganization. id. 1 35.)

The plaintiffs now maintain that the patrolmgrnreatment of Newcomer was part of a
broader pattern of targeting and harassing-ofwgtate tour busesa pattern that Gary
Shimshock learned about from a representative of the Tennessee Motor Coachegidxssocia
(“TMCA”). The TMCA representative apparently singled out some or all of the defendant
patrolmen as involved in that practicéd.(11 26, 36, 5) The plaintiffs allege that former
TDSHS Commissioner Bill Gibbons aniwrmer TDR Commissioner Richard Robeffailed in
their respective duties, under Tenn. Code Ann. 853012 to adequately oversee tAiGHP,
leading to widespread disregard of TSkIRtatutory and conatiional responsibilities.ld. 11
38-42.) The plaintiffs fault Gibbons and Robestsas well as their successors, Purkey and
Gerregane—-for having failed to promulgate regulations that would have prevented the

patrolmens treatment of Newcomeid( 11 41-43.)

2 Section 6515-101 “confer[s] upon the department of revenue and the department of safptywte
and authority, and mak[es] it the duty of thepartment of revenue and the department of safety to
supervise and regulate the transportation of persons and property by efotbe ever or upon the public
highways of [Tennessee], and to supervise and regulate certaedses closely allied withush motor
transportation, so as to” effect certain identified purposes. Tenn.Aodeé 65-15-101(a).
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On April 19, 2017, Budget and Newcomer filed their initial Complaint, alleging various
constitutionaland statutoryiolations related to the searehnd seizuref the bus and the arrest
of Newcomer.(Docket No. 1). In the original Complaint, the only patrolmen named by the
plaintiffs were Pitts and Matsunagghe plaintiffs also named Purkey and Gerregano, but not
Gibbons orRoberts. [d. at 1.) The named defendants filed a Motion to Dismiss (Docket No. 7)
noting, among other things, that Gerregano had not been in office when the evesustabk
place.(Docket No. 8 at 2.) On May 19, 2017, the plaintiffs filed a First Amended Complaint
adding Gibbons and Roberts as defendanttheir individual capacitie§Docket No. 11.) The
court denied th@endingMotion to Dismiss asnoot in light of the original Complaiig having
been superseded by the First Amended Complaint. (Docket No. 13defEmelants filed a fresh
Motion to Dismiss on June 2, 2017. (Docket No. IEhe defendants argued, among other
things, that Budget andNewcomerlacked standing to seek injunctive relief against the
defendants, because their alleged injuries were the rdsaiteoisolated course of events that
took place when Budget, an enftstate business, happened to be contracted for a trip into
TennesseeDocket No. 16at 5-7.) Budget and Newcomer filed a Motion for Leave to Amend
First Amended Complaint, seeking to add allegations clarifying that Budget hadueohto
provide charter buses for trips to Nashvdle an ongoing basigDocket No. 20; Docket No. 20
1 at 2.) The court granted leave to amend amdedithe Motion to Dismiss as moot because the
complaint had again been superseded. (Docket No. 21; Docket No. 23.)

The defendants filed a Motion to DismiSscond Amended Complaioh July 17, 2017.
(Docket No. 25.) While that motion was pending, Budget Biedvcomerlearned, via the
defendantsRule 26disclosuresthat some of theactions that their complaints had attributed to

Pitts hadactually been performed Barker, Simmons, and/or Norris. (Docket No:-3at 1-2.)



The plaintiffs filed a Motion for Lege to Amend Second Amended Complaint, seeking to add
Barker, Simmons, and Norris as defendamtd to revise theperative omplaints allegations to
reflect the plaintiffs newfound better understanding of which actions had been performed by
which highwaypatrolmen. (Docket No. 34.JYhe court granted the Motion for Leave to Amend
and denied the pending Motion to Dismiss as moot. (Docket No. 40 at 14-15.)

In the Third Amended Complairgach ofPitts, Matsunaga, Barker, Simmons, and Norris
is named“in his individual capacity as a Tennessee State Highway PatrdlrGaobons and
Robertsare namedn their individual capacitiesnly, andPurkey and Gerregarare namedn
their official capacitieonly. (Docket No. 41 at 1.The plaintiffs plead claims pursuant to 42
U.S.C. 88 1983 and 1988 for (1) violationMéwcomer and/or Budgstconstitutional rights to
equal protection of the laws, freedom from deprivation of liberty without due prdoesdom
from unreasonable searches and seizures, freedom fromarrdenhumanereatment and
freedom from interference in interstate commerce; and (2) violatioNesicomer and/or
Budgets rights, under the U.S. Department afamsportatiors motor carrier safety assistance
program to be subject to safety inspectiamdy in certain identified situations and setting®
U.S.C. § 31102(c)(2)(W). (Docket No. 41 {1 46-59.)

On November 28, 2017, Pitts, MatsgaaRoberts, Gibbons, Purkey and Gerregano filed
a joint Motion to Dismiss Third Amended Complaint pursuant to Rule 12(b)(1) and 12(b)(6).
(Docket No. 44.) With regard to Pitts and Matsunaga, the motion addresses only atijet |

against them in their official, not individl capacities.(ld. at 1.) On February 1, 2018, Barker,

3 There is some confusion about which defendants have been sued in their cdficialties—owing in

part to the plaintiffs use of the phraséin his individual capacity as a Tennessee State Highway
Patrolmar to describe the capacity in which they are suing the TSHP defend&etsSixth Circuit
applies a“course of proceedinfjdest to determine whether a § 1983 defendant has been sued in his
individual or official capacityMoore v. City of Harriman272 F.3d 769, 772 (6th Cir. 200Based on
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Simmons, and Norris filed a Motion to Dismiss Third Amended Complaint, also pursuant to
Rule 12(b)(1) and 12(b)(6), whicsimilarly focusesonly on the claims against them in their
official, not individual, capacities. (Docket No. 56.)

. LEGAL STANDARD

A. Rule 12(b)(1)

“Rule 12(b)(1) motions to dismiss .generally come in two varieties: a facial attack or a
factual attack. Genetek BldgProds., Inc. v. SherwiWilliams Co, 491 F.3d 320, 330 (61Gir.
2007). When a Rule 12(b)(1) motion contests subject matter jurisdiction factuallputtentist
weigh the evidence in order to determine whether it has the power to hear theitasa
presuming the challenged allegations in the complaint toueeld.; DLX, Inc. v. Kentucky381
F.3d 511, 516 (6th Cir. 2004). When the facts are disputed in this*Jiing district court has
broad discretion to consider affidavits, documents outside the complaint, and to even conduct a
limited evidentiary heang if necessary,without converting the motion into one for summary
judgment.Cooley v. United Stateg91 F. Supp. 1294, 1298 (E.D. Tenn. 1982fd sub nom.
Myers v. United Stated7 F.3d 890 (6th Cir. 19943ee also Genetek91 F.3d at 330. It ihen
the plaintiffs burden to show that jurisdiction is appropri@&X, 381 F.3d at 511. If a Rule
12(b)(1) motion challenges subject matter jurisdiction based on the face of the abngpltie
contrary, the plaintifs burden i$not onerous, and the plaintiff need only demonstrate that the
complaint alleges asubstantidl federal claim, meaning that prior decisions do not inescapably
render the claim frivolousMusson Theatrical Inc. v. Fed. Express Co&9 F.3d 1244, 1248
(6th Cir. 1996). A cor evaluating this sort of facial attack to the assertion of subject matter

jurisdiction must consider the allegations of fact in the complaint to beGeretek491 F.3d at

the facts alleged and the relief sought, the court will construe thé Ahended Complaint as naming
the TSHP defendants in both capacities.



330; Jones v. City of Lakelandl75 F.3d 410, 413 (6th Cir. 1999). Thighe paintiff can
survive the motion by showing any arguable basis in law for the claim 'matlesson
Theatrical 89 F.3d at 1248.

B. Rule 12(b)(6)

In deciding a motion to dismiss for failure to state a claim under Rule 12(b)(6), the court
will “construe the&eomplaint in the light most favorable to the plaintiff, accept its allegations as
true, and draw all reasonable inferences in favor of the pldinbifectv, Inc. v. Treesh487
F.3d 471, 476 (6th Cir. 2007ge v. Rock Fin. Corp281 F.3d 613, 619 (6th Cir. 200Zhe
Federal Rules of Civil Procedure require only that a plaintiff prot@dghort and plain statement
of the claim that will give the defendant fair notice of what the plaiatiflaim is and the
grounds upon which it restsConley v. Gbson 355 U.S. 41, 47 (1957)The court must
determine only whethétthe claimant is entitled to offer evidence to support the clainw,
whether the plaintiff can ultimately prove the facts allegadierkiewicz v. Sorema N,/A34
U.S. 506, 511 (2002) (quotirBcheuer v. Rhode416 U.S. 232, 236 (1974)).

The complaints allegations, howevelmust be enough to raise a right to relief above the
speculative level.Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)o establish théfacial
plausibility” required to“unlock the doors of discovefythe plaintiff cannot rely orflegal
conclusions”or “[tlhreadbare recitals of the elements of a cause of dtthar, instead, the
plaintiff must plead‘factual content that allows the court to draw the reasonable inference that
the defendant is liable for the misconduct allegekshcroft v. Igbal 556 U.S. 662, 6789
(2009). 1O]nly a complaint that states a plausible claim for relief survives a motion to dismis

Id. at 679;Twombly 550 U.S. at 556.



1. ANALYSIS

A. Official Capacity Claimsfor Monetary Damages

The defendants first ask the court to dismiss all monetary claims raisedt d@lgamsn
their official capacities becaugé) the claims are barred by sovereign immunity and (2) the
claims are, as a matter of law, actually directed at their respective agendigs,ané not
“persons’for the purposes of 42 U.S.C. § 19&e Thiokol Corp. v. Mich. Dapof Treasury
987 F.2d 376, 381 (6th Cir. 1993)[The Eleventh Amendment] bars all suits, whether for
injunctive, declaratory or monetary relief, against the state and its departneets alsdNill v.

Mich. Dept of State Police491 U.S. 58, 7971 (1989) (holding that thEleventh Amendment
also precludes claims against state officials in their official capacity foages)Accord Tenn.
Code Ann. 8§ 213-102(a) (barring claims for damages against the state and state offidgisls
a view to reach the state, tteasury, funds or propeftyn any“court in the statg; Berndt v.
Tennesseer96 F.2d 879, 881 (6th Cir. 1986)e are persuaded that section1233102(a) of
the Tennessee Code, which expressly prohibits any suits in state court tgastate . . also
extends impliedly to suits brought in federal cogrt.”

In response, the plaintiffs argue only thpt] hether a defendant is liable for acts done in
his official capacity is nohecessarily the same question as whether damages may be awarded
againsthe State directly fosuch act$.(Docket No. 58at 2) The plaintiffs’argument appears to
misunderstand the point that the defendants are making, which is not premised on thginapacit
which the defendants acted, but the capacity in which they have been sged.against a state
official in his or her official capacity is not a suit against the official but ratharsuit against
the official s officé’ and is, therefore',no different from auit against the State itséliwill, 491

U.S. at 71 (internal quotation marks and citation omittedhus, sovereign immunity*also
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applies to actions against state officials sued in their official capacitgdoey damagesErnst
v. Rising 427 F.3d 351, 358 (6th Cir. 200®jting Lapides v. Bd. of Regts 535 U.S. 613, 616,
623 (2002);Edelman v. Jordan41l5 U.S. 651, 66466 (1974)).The court, accordingly, will
dismiss all claims for damages raised against the defendants in their offpaaltes.

B. Claimsfor I njunctive/Declaratory Rdief Against Purkey and Gerregano

1. Standing

Purkey and Gerregano next argue that the court should dismiss the claims forv@juncti
and declaratory relief against them becaihsplaintiffs have no standing to raise such ckim
Specifically, they argue #t Budget and Newcomer have alleged only an isolated series of
wholly past events giving rise to their injury atlgderefore have no standing to raise a claim for
prospective relief. Budget and Newcomer respond that they continue to operateasseeral
that they have alleged not merely a past harm, but an ongoing practicestihtptgur buses-
particularly out-of-state tour buses—for unjustified scrutiny and unwarrarfestgt sgspections.

Article 11l of the Constitution gives the federal courtsigdiction only over‘cases and
controversies,bf which the component of standing is‘@ssential and unchanging pattujan
v. Defenders of Wildlife504 U.S. 555, 560 (1992). A party seeking to invoke the ‘sourt
jurisdiction must establish theecessary standing to sue before the court may consider the merits
of that partys cause of actiolWhitmore v. Arkansagt95 U.S. 149, 154 (1990). To establish
standing under the Constitution, a plaintiff must show that: (1) he has suffefeguay in fact’
that is (a) concrete and particularized and (b) actual or imminent, not coaljesthiypothetical;

(2) the injury is fairly traceable to the challenged action of the defendant3pitdg likely, as
opposed to merely speculative, that the injuity be redressed by the relief request&aylor v.

Hamilton Crossing CMBS82 F. Apfx 576, 57980 (6th Cir. 2014) (citing.ujan, 504 U.S. at
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560-61);see also Friends of the Earth, Inc. v. Laidlaw EnServs. (TOC), In¢528 U.S. 167,
180-81 (2000). These constitutional requiremeat®mmonly known as (1) injurin-fact, (2)
causation, and (3) redressab#igpply in every case.

Whena plaintiff seeks injunctive relief, the plaintiff must demonstrate that there is-a no
speculative, imminent threaf ongoing orrepeated injty to establish that there is a redressable
injury-in-fact. City of Los Angeles v. Lyond61 U.S. 95, 111 (1983Fieger v. Mich.Supreme
Court, 553 F.3d 955, 966 (6th Ci2009)). ‘Redressability . . requires‘that prospective relief
will remove the harmy and the plaintiff must showthat he personally would benefit in a
tangible way from the coud interventiori” Am. Civil Liberties Union v. NdtSec. Agency493
F.3d 644, 670 (6th Cir. 200TguotingWarth v.Seldin 422 U.S. 490, 505, 508 (1975)). Purkey
and Gerregano liken this caseQay of Los Angeles v. Lyonis which the Supreme Court held
that a man who had allegedly been improperly placed in a chokehold by police did not have
standing to seek prospe® relief,because he could not show thiaé was likely to suffer future
injury from the use of the chokeholds by police officed61 U.S.at 105 By the same token,
Purkey and Gerregano argue, Newcomer and Budget cannot show that they are likely to b
subject to a future bogus safety inspecanply because they were allegedlybjected to one
in the past.

The court inLyonsemphasized th&ncredible” level of speculation that was necessary to
assume that the plaintiff in that case would be likely to find himself placed in aoperpr
chokehold by Los Angeles police for a second tidtEl U.S.at 106 Such a claim, the Court
wrote, would have to hinge on one of two premisegther, (1) thatll police officers in Los
Angelesalwayschoke any citizen with whom they happen to have an encounter, whether for the

purpose of arrest, issuing a citation or for questioning or, (2) that the City ordeneitharizad
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police officers to act in such manrietd. Because the plaintif allegations did not support
either premise, the Court reasoned, any prospect of a repeated injury was tdatigpetcu
support standing to bring a claim for injunctive relldf.

The rule announced ibyonsis not a formalistic bar on a plaintiéf seeking injunctive
relief in a case arisingriginally out of a past constitutional violation. Rather, the court must look
at the substance of the plaintiffallegations to asse&the reality of the threat of repeated
injury.” Lyons 461 U.S. 95at 107 n.8.The possibility that Newcomer and Budget might be
targeted again by TSHPatrolmenis significantly less speculative than thek of repeated
injury in Lyons This is not a casdike Lyons where the constitutional violation could be visited
upon anyone, and the plaintgfrisk of a repeat injury depends on the chanceshdring the
same bad luck twice. Allen and Newcomer allege a much syeeific abuse: thamproper
targeting of oubf-state tour buses on specious grounds. (Docket Nd146, 51.) In other
words, the potential for a future injuty the plaintiffsarises out of their allegation of an ongoing
pattern ofabuse directed at a particular, limited clalsgargets of which they are member

At this stage, Purkey and Gerregano have challenged the plaingffsto bring a claim
for prospective reliesolely on the face of their Third Amended Complaint. If, once a factual
record is developed, the coust revealed not to have jurisdiction, it can dismiss the claims
accordingly.Purely on the face of the Third Amended Complaint, however, and construing the
plaintiffs’ allegations in the light most favorable to their claim of jurisdictiBndget and
Newcaner haveset forth a facially plausible basis for concluding that they faaenon-
speculative, imminent threat of repeated ipjdue to TSHPpatrolmers targetedmistreatment
of outof-state tour buses. The court, accordingly, will not dismisplhiatiffs’ claims against

Purkey and Gerregano for lack of standing.
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2. Failureto State a Claim for Relief

Purkey and Gerregano argue next that the plaintfmsfor injunctiveand declaratory
relief against them are barred by sovereign immunity and/or are premisadisar@erstanding
of the particular laws cited. Specifically, the plaintiffs seek an injunction niaguPurkey and
Gerregano to promulgate regulations bringing them into congdisvith Tenn. Code Ann. § 65
15-101 and 49 U.S.C§ 31102(c)(2)(W).(Docket No. 41 1 6662.) Purkey and Gerregano
argue that sovereign immunity prevents the plaintiffs from suing to enforedataaind thas9
U.S.C. §831102(c)(2)(W)only place dutieson the federal Secretary of Transportatiamot
Purkeys and Gerregaris respective state agencies.

a. Reliance onrenn. Code Ann. § 65-15-101

To prevail on a claim under § 1983, a plaintiff must prove two elements: (1) that he was
deprived of a right secured by the Constitution or laws of the United States; )atiét(Zhe
deprivation was caused by a person acting under color oRabertsorv. Lucas 753 F.3d 606,

614 (6th Cir. 2014)The plaintiffs frequently frame their claims for injunctisad declaratory

relief pursuant to § 1988 terms of theCommissioners’ general oversight duties pursuant to
Tenn. Code Ann. $5-15-101—eading Purkey and Gerregano to suggest that the plaintiffs are
improperly seeking to use § 1983 to enforce state Bawlget and Newcomer, however, appear

to concede that they would not be able to sue under § 1983 purely to force TDSHS and TDR to
comport with their sttelevel statutory responsibilities. Rather, the plaintiffs argue that they are
permitted to seek an order requiring compliance with Tennesse@far as such injunctive

relief would be an appropriate remedy with regard to the alleged violatiofesdefal law.

(Docket No. 49 at 8-9.)
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Tenn. Code Ann. § 655-10%a) sets forth amumber of general purposes pursuant to
which TDSHS and TDR are instructed to exercise thathority over highway safety in the
state such as “[pjotecfing] the welfare andafety of the traveling and shipping public in their
use of the highways” and “[pitecfing] the property of the state and its highways from
unreasonable, improper or excessive use.” Tenn. Code Ann18-B%1(a)(2), (4). Given the
fairly general naturef the obligations set forth in Tenn. Code Ann. §1&5101(a), one could
argue that the plaintiffsfrequentcitations to the statute are superfluous, other than insofar as
they are necessary to establigte agencies’ respective responsibiliti@hose superfluous
citations, however, have no effect on the viabilityted plaintiffs’ claims based on violations of
federal law Nor are those feder#w claims undermined by the proposition that complying with
federal law might also, through a certain lebs,seen as furthering the purposes outlined in
Tenn. Code Ann. 8 655-101(a).The plaintiffs citations to Tenn. Code Ann. § -4%-101,
therefore pose no obstacle to their claims for injunctive relief.

b. Claims for Relief Pursuant to 49 U.S.C. 8§ 31102(c)(2)(W)

Purkey and Gerregano argaoextthatthe plaintiffs have not pled an actionable violation
of 49 U.S.C.8 31102(c)(2)(W).As a general rule}8 1983 provides a cause of action for
violations of federal statutes as well as the Constitdtigvilder v. \&. Hosp. As®, 496 U.S.
498, 508 (1990). Not every federal statute, however, is appropriate for enforecéaarg 1983
claim.“A plaintiff alleging a violation of a federal statute wiiot] be permitted to sue under §
1983]Jif] (1) ‘the statute [does] not create enforceable rights, privileges, or immunités tve
meaning of § 1983,or (2) ‘Congress has foreclosed such enforcement of the statute in the
enactment itself. Id. (quoting Wright v. Roanoke Re&t & Hous. Auth. 479 U.S. 418, 423

(1987).
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The provision at issue here, 49 U.S.C. § 31102&jthorizes the U.S. Secretary of
Transportation tanake federal funds available to statpsrsuant to federally approved state
plans under theDepartment of Transportatien Motor Carrier Safety Assistance Program
(“MCSAP’). 49 U.S.C.8 3110Z%c) (setting forth standards for approving state plans),
31104(a)(1) (authorizing motor carrier safety assistance program funds through G0OR@.
Bureau of Motor Vehicles v. Orang889 N.E.2d 388, 391 (Ind. Ct. App. 200@liscussing
Indiana’s enactinglaws to comply withfederalmotor carrier safetyequirementsn order*“[t]o
ensure federal support in highway fundipg'The MCSAP is a Federal grant program that
provides financial assistance to States to reduce the number and severity of acdkent
hazardous materials incidents involvingnoaoercial motor vehicles (CMV$).49 C.F.R. §
350.10%1a). The states adoption of m MCSARcompliant commercial vehicle safety plan
(“CVSP) is tied to thestates ability to receiveéhe relevantederal highway fundingsee United
States v. Oroz¢a858 F.3d 1204, 1207 (9th Cir. 2017Nevada has also enactedGVSP],
which complies with the Motor Carrier Safety Assistance Prograsguirements for receiw
federal highway funding . . .).”

In order to be approved by the Secretary, a 'sta@/SP must meea number of
requirements, includingas relevant to this casthat the plan“ensures that an inspection of a
vehicle transporting passengers for a motor carrier of passengers igteghdt a bus station,
terminal, border crossing, maintenance facility, destination, or othatidacwhere a motor
carrier may make a plannetbpg (excluding a weigh statioh)nlessthe inspections justified
by “an imminent hazard or obvious safety hazardd U.S.C.§8 31102(c)(2)(W).Budget and
Newcomerargue that thiparticularCVSP requirement, if complied with, would have prevented

the events of April 21, 2016, because Tennessee authorities would not hayeeteiied to
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initiate an impromptunonemergencysafety inspectionn a setting that, the plaintiffs argue,
does not fall into the class of locations permitted under 49 U.S.C. § 31102(c)(2)(W).

Purkey and Gerregano appear to argue that, because the MCSAP is a conditional
spending programits requirements cannot be enforced by way of a private cause of action
broughtby an injuredmember of the publiand, instead, can only be enforced by the federal
Secretary of Transportatiomn so doing, th&€€ommissioners resort repeatedly to suggesting that
the plaintiffs’ theory amounts to an attempt to insert themselves into a “contraeickdahereof,
between Tennessee and the United StéBe=eDocket No. & at 3(“The Plaintiffs allege that
former Commissioners Roberts and Gibbons were responsible for entering into atcaititra
the federal government for purposes of conserving the interest and convenience of thig public

(internal quotation marks omitty 11 (“Essentially, Plaintiffs complain that former

4 The Thid Amended Complaint does not go into much detail regarding Tennessee’'s MCSA®, hist
and the plaintiffs, in their briefing, suggest that they will regjuliscovery to know the details of any
historical CVSP submissions by the state. (Docket No. 49 .atStineacceptance of relevant funds
however, igmplicit in any allegation that the state violated 49 U.S.C. § 31102(c)(2){(i#é) very nature

of a federal conditional spending program, after all, is that it is voluriastate isalways free to choose
the option of “not yielding’ to federal blandishments when [it dagsi want to embrace the federal
policies as[its] own.” Nat'l| Fed’'n of Indep. Bus. v. Sebeljus67 U.S. 519, 579 (2012) (quoting
Massachusetts v. Mellpi262 U.S. 447, 482 (1923)). Tlomly way that Tennessee could violate the
MCSAP, therefore, would be for it to accept the benefit of the fedevalrgment’s offer but not hold up
its end of the bargain.

At least according to records published by the U.S. Department of Transporaireover,Tennessee
does, in fact, appear to have submitted and received federal approval oER. £ Tennessee
Commercial Vehicle Safety Plan for the Federal Motor Carriertgg#dministration’s Motor Carrier
Safety  Assistance  Program  Fiscal Year 201 (Jan. 6, 2017), available at
https://www.fmcsa.dot.gov/sites/fmcsa.dot.gov/files/docs/fas@if/tennesseeaccepiil 70106. pdf.
Indeed, the 2017 CVSRcludes a “Certificate of Conformance,” sighed by t@mmissioner Gibbons,
in which the State ofennessee expressly certifies that “[tjhe State will ensure thaptexcthe case of
an imminent or obvious safety hazard, an inspection of a vehicle transportinggesssier a motor
carrier of passengers is conducted at a bus station, terminal, bordengzrosaintenance facility,
destination, or other location where motor carriers may make planned stapgdifeg a weigh
station)—repeating, verbatim, the very obligation at issue Hdreat 72.While the existence of a 2017
CVSP does not necesdly establish that such a plan was in effecApril 2016, the court does note that
the 2017CVSPappeasto discuss a 2016 CVSP that precedeldlitat 16-19.
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Commissioners Bill Gibbons and Richard Roberts failed to properly enter intoractomth the
federal government, and in so doing, violated Tenn. Code Ann.-B-8®1 et seq’), 12
(“Plaintiffs areasking this Court to find that these Defendants are liable solely on the basis that
they failed to enter into a contract with the federal government . . . .”), 16 (iP&imve not,

and cannot, demonstrate that there is any clearly established righte@ state official to enter

into a contract with théederal government . . . .”).) Although the Supreme Court has noted that a
federal conditional spending program is “muctthe nature of contract” and has “applied the
contractlaw analogy in conditional spending cases, it has also “been careful not to imply that
all contractlaw rules apply.”"Barnes v. Gorman536 U.S. 181, 186 (2002) (quoting & citing
Pennhurst State Sch. & Hosp. v. Haldermdbl U.S. 1, 17 (1981Bennett v. Ky. Dep't of
Educ, 470 U.S. 656, 669 (1985)) (emphasis alter8dgtion31102(c)is a federal statute, not a
provision in a contract. A violation of 49 U.S.€31102(c)(2)(W)is no less a statutory violation
simply because conditional spending was involved.

Indeed, the Supreme Court has left little doubt that, where the necessary conditions a
met,the violation of a right under a federal conditional spending program can gg¥e & claim
under 8§ 1983See Wilder496 U.S. at 502, 524 (finding thaplaintiff can raisea 8 1983 claim
pursuant toa statutory right related to Medicaitla cooperative federatate program through
which the Federal Government provides financial assistance to States so\thaayh&irnish
medical care to needy individugls see also New York v. United Staté85 U.S. 144, 209
(1992) (White, J., dissenting) (collecting casedughlett v. RomeBensky497 F.3d 557, 565
(6th Cir. 2006)(discussing fhstances when thiSupreme]Court has found an individual right
enforceablainder § 1983 within spending legislatipnEven if the federal government, in such

a program, retains theatithority to audit . . and cut off federal funds,” thosgeneralized
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powers are insufficient to indicate a congressional intention to foreclose § 198d8iegm
Wright, 479 U.S.at 428 (citingCannon v. Univ. of Chicagal4l U.S. 677, 76407 (1979);
Rosado v. Wymai97 U.S. 397, 420 (1970)).

In order for a statutory provision to be enforceable through § 1983Congress must
have intended that the provision in question benefit the plajriffthe asserted right must not
be‘so vague and amorphous that its enforcement would strain judicial compgetent8) the
statute must unambiguously impose a binding obligation on the Stdde®. v. Glisson 847
F.3d 374, 377 (6th Ci2017 (quotingBlessing v. Freeston&20 U.S. 329, 34211 (1997)) The
court must consider, in particular, whether fiederal statute at issue includéhe sort of
‘rights-creating language critical to showing the requisite congressional intent to create new
rights” Id. at 378 Quoting Gonzaga Univ. v. Dge536 U.S. 273, 285 (2002)RPurkey and
Gerregano advance no argument pursuant to that test, choosing to rely entitetircontract
law anabgy and the contention that 49 U.S.&31102(c)(2)(W)is categorically inappropriate
for enforcement through a private cause of actiBacausethe grounds that Purkey and
Gerregano have raisddr the court to dismiss the plaintiffs’ claims against them for injunctive
relief fail, their motion will be deniednsofar as it seeks dismissal of those claims pursuant to
Rule 12(b)(6).

C. Claims Against Gibbons and Roberts

Former Commissioners Gibbons and Roberts argue that the claims againsholdom s
be dismissed because the claims improperly relyr@s@ondeat superidheory of liability. The
plaintiffs argue, in response, that Gibbons and Roberts can be held liable under § 1983 because

each was'in a position of responsibilityand “knew or should have knowrabout facts that
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would have allowed them to prevent the plaintiffgury. (Docket No. 49 at 11 (emphasis
omitted).)

“Respondeat superidlis not a proper basis for liability under § 198%r can the
liability of supervsors be based solely on the right to control employees, or simple awareness of
employeesmisconduct.”"McQueen v. Beecher Cmty. S¢ch33 F.3d 460, 470 (6th Cir. 2006)
(citations and internal quotation marémitted).“In order for supervisory liabilityat attach, a
plaintiff must prove that the officiadid more than play a passive role in the alleged violation or
showed mere tacit approval of the goings”ohoy v. Sexton132 F. Apfx 624, 626 (6th Cir.
2005) (quotingBass v. Robinsgri67 F.3d 1041, 1048 (6th Cir. 1999)). In other wottability
under 8§ 1983 must be based on active unconstitutional behaviot Shehee v. Luttrell199
F.3d 295, 300 (6th Cir. 1999¢iting Salehpour v. Univof Tenn, 159 F.3d 199, 206 (6th Cir.
1998), cert. denied 526 U.S. 1115(1999)). ‘A supervisors awareness of allegations of
unconstitutional conduct and failure to act are not a basis for ligbltgCurtis v. Wood76 F.
App'x 632, 634 (6th Cir. 2003(citing Sheheg199 F.3d at 300).

The plaintiffs suggest that ongoing discovery may uncover facts that would support a
greater finding of culpability for Gibbons and Roberts with regard to the TsSti¢atment of
tour bus operators. (Docket No. 49 at 12.) The mere prospect of uncovering sufficient fa
discovery, however, does not excuse the plainftifisr the need to plead facts upon which relief
could be granted in their complail@ee Krygoski Const. Co. v. Flanders Indus.,,IN©. 2:08
CV-202, 2009 WL 722611, at *5 (W.D. Mich. Mar. 17, 20Q09plaintiff's speculation that
during the course of discovery it might find evidence to bring its claimis insufficient to

defeat Defendaid motion to dismiss). The allegations against Gibbons and &b in the

> Respondeat superids “the doctrine under which liability is imposed upon an emplfyethe acts of
his employees committed in the course and scope of their employmBaténtinés Law Dictionary (3d
ed. 1969).
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Third Amended Complaint do not rise above the general contention that, through their inaction,
they failed to prevent the patrolnisralleged mistreatment of Newcomer. (See Docket No. 41 1
37-39, 42, 51-52.) Accordingly, the claims againsfdhmer Commissioners will be dismissed.

V. CONCLUSION

For the foregoing reasons, Roberts, Gibbons, Pitts, Matsunaga, Purkey and Gerregano’s
Motion to Dismiss Third Amended Complaint (Docket No. 44) will be granted in part anetddeni
in part, anl the (partial) Motion to Dismiss Third Amended Complaifited by Barker,
Simmons, and Norri€Docket No. 56) will be granted. The court will dismiss all claims against
Roberts and Gibbons, as well as all claims for damages against Pittsindts Barker,
Simmons, and Norris in their official capacitie8ll other claims against Pitts, Matsunaga,
Barker, Simmons, and Norris, as well as the claims against Purkey andjdBerri@ their
official capacities, will remain pending.

An appropriate order will enter.

ENTER this 1 day of April 2018.

i ry—

ALETA A. TRAUGER{S
United States District Judge
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