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INTHE UNITED STATESDISTRICT COURT FOR
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

DOUGLASSBOLDEN, II,

Plaintiff,
V. NO. 3:17-cv-00741
LOWESHOME CENTERS, LLC, JUDGE CAMPBELL

MAGISTRATE JUDGE BROWN

N N N N N N N N

Defendant.

MEMORANDUM

Pending before the Court is Defendant’stidio for Summary Judgnme. (Doc. Nos. 25,
26). Plaintiff filed a response in opposition (Ddi. 29), and Defendant has replied. (Doc. No.
34). The Court allowed Plaintiff to conduct adaiital limited discovery (Doc. No. 49) and allowed
both parties submit supplemental briefs (Doc. 5. Plaintiff filed a supplemental response in
opposition to Defendant’s summary judgment (O¥o. 58) and Defendant filed a supplemental
response. (Doc. No. 67)For the reasons discussed below, Defendant’'s motion for summary
judgment iIsGRANTED. Also pending before the Court @efendant’'s Motion to Strike (Doc.
No. 40) and Plaintiff's Response in Opposition (Doc. No. 44). The oENIES as moot

Defendant’'s Motion to Strike.

1 Both parties also filed numeroGsatements of Undisputed Faieind Responses to Statement of
Undisputed FactsSeeDoc. Nos. 31, 35, 36, 59, 60, 68, 69.
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|. FACTUAL BACKGROUND?

Lowes Home Centers (“Defendant” or “Lowesilyed Douglass Bolden, II (“Plaintiff”) in
August 2003, as a driver in Lowes delivery deparit at the Madison, Tennessee location. (PI.
Depo. at 12, 63; Doc. No. 28-1). Plaintiff, a Seveldaly Adventist, informed Lowes he would be
unavailable for work from sundown on Frid&y sundown on Saturday in observance of the
Sabbath, in accordance witfis religious beliefs.I€. at 34). Lowes accommodated Plaintiff's
religion by scheduling him to wordnly on days and times that weensistent with his religious
beliefs throughout his employmentthé Madison, Tennessee locatidd. at 34, 81, 84). In 2005,
Plaintiff and his wife divorced,ral Plaintiff requested a transfer to the Dickson, Tennessee store.
(Id. at 11-13; Ex. 1). Lowes grted Plaintiff's request, and Ptdiff became a driver in the
Dickson store’s delivery departmenid.(at 12-13). Lowes continugd accommodate Plaintiff’s
religious beliefs by not scheduling him to work on Saturddgsat 45-46, 91).

In 2014, Lowes hired a new SeoManager, Nick Green (“MiGreen”), to improve the
store’s business performance. €&n Decl. § 11, Doc. No. 28-2).taf Plaintiff transferred to the
Dickson, Tennessee location, Lowes implementgdheeduling Matrix System, in which full-time
employees were not given a set schedule but insteael given two days off each week, and the
off-days rotated over a four-week periottl. ( 6-8). Lowes hoped toadt each department so
every full-time employee had at leagshe weekend off every four weekdd.]. After the
implementation of the Scheduling Matrix, Plaintiff requested to be scheduled off from work every

other Sunday based on court-ordeugsitation he had with his minor daughter on Sundays. (PI.

2 Plaintiff attempts to dispute a maijy of Defendant’s undisputed facSeeDoc. Nos. 31, 35,
36. However, a majority of Plaintiff's lengthysjgonses do not comply with Local Rule 56.01 or
Fed. R. Civ. P. Rule 56, contaamgument, and are not supportadthe record. Therefore, the
Court will cite to Plaintiff's deposition testony and exhibits, declarations, and the few
undisputed facts.



Depo. at 80-81). Lowes granted Plaintiff’'s schedule request, which resulted in Plaintiff receiving
a unique schedule because hd bath Saturday and Sunday off every other weekend. (Green.
Decl. 19).

On January 12, 2015, Assistant Store Manageoity Gunkle (“Mr Gunkle”), met with
Plaintiff to conduct an annual Career DeveleminReview. (Pl. Depo. at 232 & Ex. 22). On his
form, Plaintiff responded he had little interesaijob change, but was alsderested in exploring
the training required for a promotiond(at 185-187 & Ex. 22). However, Plaintiff never applied
for a promotion because he believed his unawvitithalbo work on Saturdays would prevent him
from being selectedld. at 64-67, 76).

After Mr. Green became store managemrimiff's supervisor, Chris Vickery (“Mr.
Vickery”), noticed issues with Plaintiff's joberformance and reported his concerns to the Human
Resources Manager. (Green Decl. 1 14). Onuzeiprl3, 2015, Lowes issued Plaintiff a warning
for poor job performance. (Pl. Depo. Ex. 9). Later in 2015, the delivery department was short-
staffed and several delivery derns were being rescheduled torwon their typical weekend off
based on the changed staffing needs. (Green Dddal). Mr. Green met with Plaintiff to request
he work on Saturdays to help out, but Pléfirkpressed he was unwilling to work on Saturdays
based on his religious beliefgd( Pl. Depo. at 57-60). The HumaResources Manager then
informed Plaintiff that Lowes wanot going to be able to use him in the delivery department going
forward. (Pl. Depo. at 58, 61-62). However, instedtransferring Plaintiff, the Assistant Store
Manager, David Owens (“Mr. Owens hoticed Plaintiff was géihg two complete weekends

off—both Saturday and Sunday—on his four-weektrata not just every Sarday, and all other

3 Mr. Owens was hired at the Dickson storedugust 2015. (Owens. Decl. {1 6-7, Doc No. 28-
3).



drivers were working every weekend based aiffiag needs. (Owens Decl. 1 4-5). Mr. Owens
was informed by the HR Manager that Plaintiff was entitled to receive every Saturday off based
on his religion but was not requiréal grant Plaintiff's requegb be off every other Sundayd(

11 6-7). Mr. Owens revised Plaiffis Scheduling Matrix to give Plaintiff every Saturday off and
only one full weekend off during the four-week rotatidd. {f 8). On November 13, 2015, Plaintiff
complained to Angelie Rodriquez, the Humars®eces Manager, thae believed Mr. Owens
changed his Scheduling Matrixietaliation for his refusal to wordn Saturdays. (Pl. Depo. at 94-
97 & Ex. 8). Lowes explained thatas not the case, but rathes Bchedule was changed only as
the result of the changed staffineeds and was changed only aSuadays, not as to Saturdays.
(Id. at 112; Owens Decl. 1 9). Plaintiff continuedmork without incident and had every Saturday
off from work. (Pl. Depo. at 45-46, 91).

On July 4, 2016, Plaintiff injured his lde at work and was given time ofid( at 119,
121-122). Human Resources Manager, Holly Seds(“Seay”) initiatedPlaintiff’'s workers’
compensation claim, and Plaintiff returned tarkvon July 12, 2016, with restrictions from lifting
over 25 pounds, squatting, kneeling and climbingstéseay Decl. § 5-6, Doc. No. 28-4). Lowes
offered, and Plaintiff accepted, a temporary lighty position at the customer service desk
answering the telephone and performing cashier duteed] 7; PIl. Depo. at 122). On September
1, 2016, Plaintiff provided Lowes with an updated doctor’s note after Fiaetijured his ankle
while on vacation that required Plaintiff to workarposition that allowed i to stay off his feet
with his foot elevated. (Seayebl. § 8). Lowes kept Rintiff with the same temporary light duty
position. (d. 1 9). On October, 7, 2016, Plaintiff's vkers’ compensation claim was denied, but
Lowes kept Plaintiff at th same light duty positionid, { 10). On Octokel4, 2016, Plaintiff

submitted an Accommodation Request AssessrRenn, which was completed by Plaintiff's



physician. (Pl. Depo. at 129 & Ex. 10). Plaintiff's physician stated that Plaintiff needed to be
accommodated with a sedentary position as much as possibje Lowes does not have any
sedentary positions, and decided to place Pthioti a leave of absence based on Plaintiff's
requested restrictions. (Seay Decl. 1 12; Ppdat 134 & Ex. 11). During his leave of absence,
Plaintiff submitted a request for FMLA leavand supported that request with certification
paperwork from his physician confirming Plaifh would be incapacitated from work for a
continuous period from July 1, 2016 through iNp7, 2017. (Pl. Depo. at 148 & Ex. 13). Plaintiff
was granted 12-weeks of camibus leave and returned tonk@n March 16, 2017, when he was
cleared to return to work by his physician with nesibns that permitted him to lift less than 5-10
pounds and engage in limited bending and squatting. (Pl. Depo. at 147 & Ex. 12). Lowes placed
Plaintiff to work as a cashier. (PIl. Depo. Ex. 15).

On June 26, 2017, Plaintiff waperating a cash register wharshoplifter walked out of
the store with stolen merchandise. (Pl. Dep&64t166, 172 & Ex. 18). In accordance with Lowes
Recover Merchandise Without Detentiordddeter Shoplifters policy (‘RWD policy*) Plaintiff
addressed the shoplifter to verify whether he had a recklipt. The shoplifter ignored him and
continued to leave the storéd.. Plaintiff stated there were no managers or head cashiers present
and designated himself as “acting management’vegrat outside to get the shoplifter’'s license
plate number.Id. at 166-168 & Ex. 18). The shoplifter did not get into a car, but fled Lowes
property on foot to a neighboringefd where he was detained byeé customers who were in the
parking lot at the time of the incidenkd(at 168-170 & Ex. 18). Plaintiff then walked over to the

field to give testimony to the police. (Pl. p& Ex. 18). Lowes conducted an investigation into

4 Lowes RWD Policy states, “never attempt toguer or detain a customer. Only a certified
LPSS/LPSM is allowed to make detentions.” (Pl. Depo. Ex. 19).
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Plaintiff's conduct of following a shoplifter owf the front door. (Seay Decl. T 19). Lowes
determined Plaintiff abandoned his active regiated pursued the shoplifteutside the store in
violation of RWD Policy and.owes Rules of Conductld. f 20; PIl. Depo. Ex. 19). Based on this
information, Lowes terminated Plaintiff on July 10, 2017. (PIl. Depo. at 156 & Ex. 16).

Plaintiff allegesreligious discrimination and claims Lovsefailed to accommodate his
religion. (Doc. No. 1). Riintiff also alleges Lowes failed taccommodate his disability and
discriminated against him based on his disgbiihen Lowes terminated his employmeid.)(
Plaintiff asserts Lowes interfered with his EM rights, and that Lwes violated Tennessee
common law through an unlawful retaliation fus filing a worker'scompensation claimld.).
Plaintiff finally alleges that Lowes’ conduct cortsted intentional inflectio of emotional distress.
(Id.). On March 3, 2018, Defendant filed a Motion Summary Judgmentd Plaintiff responded
in opposition.

[I.  STANDARD OF REVIEW

Summary judgment is appropridtethe movant shows that éne is no genuine dispute as
to any material fact and the movant is entitiegudgment as a matter t#fw.” Fed. R. Civ. P.
56(a). The party bringing the summary judgmmotion has the initial burden of informing the
Court of the basis for its motion and identifying portions of the record that demonstrate the absence
of a genuine dispute oveaterial factsRodgers v. Bank844 F.3d 587, 595 (6th Cir. 2003). The
moving party may satisfy this burden by presenéffgmative evidence that negates an element
of the non-moving party's claim or by demoastrtg an absence avidence to support the
nonmoving party's casdd.

In evaluating a motion for summary judgmeocourts view the facts in the light most

favorable for the nonmoving party, and draw alisonable inferences in favor of the nonmoving



party. Bible Believers v. Wayne Cty., MicBO5 F.3d 228, 242 (6th Cir. 2015Yexler v. White’'s
Fine Furniture, Inc, 317 F.3d 564, 570 (6th Cir. 2003). T@eurt does not weigh the evidence,
judge the credibility of witnesses, determine the truth of the matteéknderson v. Liberty Lobby,
Inc., 477 U.S. 242, 249 (1986). Rather, the Courtrdetees whether suffieint evidence has been
presented to make the issue oftenal fact a proper jury questiofd. The mere scintilla of
evidence in support of the nonmoving partgesition is insufficieh to survive summary
judgment; instead, there must be evidencewhbich the jury could reasonably find for the
nonmoving party.Rodgers v. Bank844 F.3d 587, 595 (6th Cir. 2003).
[11.  ANALYSIS

Plaintiff fails to address Defendant’s arguments related to failure to accommodate his
religious belief in violation of Title VIl ad the Tennessee Human RgAct (“THRA)”, FMLA
interference, workers’ comperigm retaliation, intentnal inflection of emotional distress, and
disability discrimination.Therefore, the Court wilGRANT Defendant’'s motion for summary
judgment on those clainfisThe Court will limits its summaryudgment analysis to Plaintiff's
claims of failure to promote under Title VII and the THRA, failure to accommodate under the
ADA and TDA, and religious disanination under Title VIl and THRA.

A. FAILURE TO PROMOTE IN VIOLATION OF TITLE VII AND THE
TENNESSEE HUMAN RIGHTSACT

Plaintiff argues Lowes failed to promote hbacause of his honor of the Sabbath. (Doc.
No. 30 at 10). Defendant responds that tis claiia Eeecause Plaintiff never formally applied for

a manager position. (Doc. No. 26 at 17).

5> See Carrigan v. Arthur J. Gallagh®isk Management Services, 870 F. Supp. 2d 542, 550
(M.D. Tenn. 2012) (holding that plaintiff abandonezgttain claims asserted in his complaint by
failing to defend them in his response tdethelant’s motion for summary judgment).
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Title VII makes it unlawful for an employer “to fail or refuse to hire or to discharge any
individual, or otherwise to discriminate agaiasty individual with respect to his compensation,
terms, conditions, or privileges of employment, beeaof such individual's race, color, religion,
sex, or national origin.Chattman v. Toho Tenax Am., In686 F.3d 339, 346 (6th Cir. 2012)
(citing 42 U.S.C. § 2000e-2(a)(1)). The THRA does so as &ediTenn. Code Ann. § 4-21—
401(a)(1);see also Bailey v. USF Holland, In626 F.3d 880, 885 n. 1 (6th Cir. 2008) (“The
analysis of claims brought pursuant to T#RAis identical to the analysis used
for Title VIl claims.”). “To establish a claim baten failure to promote, Plaintiff must show: (1)
[lhe was a member of a protected class; (2) #pplied and was qualifietbr a promotion; (3)
[lhe was considered for and denied the promotwrt (4) an individual o§imilar qualifications
who was not a member of the protected class red¢heejob at the time Plaintiff's request for the
promotion was deniedDay v. Krystal Cq.471 F. Supp. 2d 874, 889 (E.D. Tenn. 2007) (citing
White v. Columbus Metro. Hous. Au#29 F.3d 232, 240 (6th Cir. 2005¥ee alsdNguyen v.
City of Cleveland229 F.3d 559, 562—63 (6th Cir. 2000).

In some instances, a plaintiff can establigdriena facie case even if he did not formally
apply for the promotiorSee Wanger v. G.A. Gray C872 F.2d 142, 145 (6th Cir.
1989) (“Because an employer may create an atmospighich employees understand that their
applying for certain positions is fruitless, evaeon-applicants can in appropriate circumstances
qualify for relief ....”);see also Nguye229 F.3d at 563-64dphnson v. Cargill, Inc932 F. Supp.
2d 872, 887 (W.D. Tenn. 2013). If an employer filthd position “in question without asking for
applications or posting the opegi so that employees could apply for the position, then the
application requirement is loosened somewHdt.at 146. In this situgon, “the plaintiff can

establish the application element of a priraeid¢ case by showing that, had he known of an. . .



opening, he would have appliedWanger,872 F.2d at 146 (quotirigox v. A & P Tea CoZ772
F.2d 1372, 1377 (7th Cir. 1985). To prove he wdwge applied for the pa®n, plaintiff must
establish he had shown more tlegageneral interest in the positidd.

Plaintiff argues Lowes failed to promote him because he did not work on Saturdays. (Doc.
No. 30 at 11). During two career development evana, Plaintiff states “he is interested in
exploring training for a necessary promotion” ahgb wanted a position that would accommodate
his Sabbathld.). Plaintiff further arguebe and Manager Gunkel dissed management positions
in 2015, and Manager Gunkel agreed with Plainiiéit he could not be manager because of his
religious beliefs.If.). Plaintiff asserts that he did ndt but the paperwork because Lowes would
not accommodate his Sabbatk. @&t 12). Finally, Plaintiff argugsromotions were made by word
of mouth and he had obtained pmions without applying, such &ss promotion to delivery in
2008. (d.).

Defendant argues Plaifftivas not entitled to a promotion because he did not comply with
Lowes policy and actually apply for a managerifas. (Doc. No. 26 at 17; Green Decl. T 13).
Defendant states that Lowes was required to comder him for promotn opportunities based
on his verbal expressions or intet® but Plaintiff had to submit an application; Plaintiff never
did. (Doc. No. 26 at 17). While Lowes allovier verbal transfer requests to lateral, non-
management positions, an applioatprocess is required for promotions to management positions.
(Id.). Defendant further argues Plaintiff cannog¢ntlfy a similarly-situated employee who was

promoted to a management positiwithout completing an applicationd().



Here, Plaintiff has not metdiburden for failure to promote under Title VIl and the THRA.
Plaintiff admits he did not apply for a mager position at Lowe. (Pl. Depo. at 66-67\or has
Plaintiff established an exceptitmthe application requiremer@ee Johnson v. Cargill, In@32
F. Supp. 2d 872, 887 (W.D. Tenn. 201BJaintiff provides no factthat Defendant did not post
management job openings, noredoPlaintiff provide facts talispute Defendant’s ordinary
procedure for completing an application for mgeraent positions. Plaintiff contends he did not
apply for a manager position because he cowidwork on Saturdays, and Manager Gunkel
allegedly told him as much. (Pl. Depo. at 67)t,BUaintiff never asked Defendant about specific
manager positions, and only filled out a Career Development Review form indicating he was
satisfied with his job, had littlexterest in a job change, but walso interested in exploring the
training required for a promatn. (Pl. Depo. at 74, 185-187 & Ex. 22).most, Plainff expressed
only a general interest in a management pwsitt Lowes; this is not enough to meet the
application requirement. See Day v. Krystal Co471 F.Supp.2d 874, 890 (E.D. Tenn.
2007) (granting summary judgment to the defenddrdre the plaintiff expressed only a general
interest in open position). Plaintiff has not metphiena facieburden for failure to promote under
Title VII or the THRA. See Bacon v. Honda of Am. Mfg., 870 F.3d 565, 576 (6th Cir.
2004) (stating failure to apply for a promotion niyexcused but “the cinstances must reveal
overwhelming evidence of pervasive discriminationall aspects of [the employer's] internal

employment practices, and [that] ... any laggtion would have been futile and perhaps

® Plaintiff expressed interest lateral positions in the Mastin, Tennessee Lowes store before
transferring to the Dickson store. (Pl. Depo.74). Lowes transferre®laintiff to different
departments during his time aetiMadison store and s did not require Rintiff to fill out
applications to support these requedts. &t 71-72). These transfers were lateral moves within
various non-management customer service positit. (

10



foolhardy.”). The Court, therefor&GRANTS Defendant’s motion fosummary judgment on
Plaintiff's claim of failure to promote.

B. FAILURE TO ACCOMMODATE DISABILITY IN VIOLATION OF
AMERICANSWITH DISABILITIESACT AND TENNESSEE DISABILITY ACT

Defendant argues it is entitled to summngudgment on Plaintiff's ADA failure-to-
accommodate claim. Title | of the ADA and the TDA prohibit covered employers from
discriminating against a “qualified individual dhe basis of disability with regard to hiring,
advancement, training, termination, and other serronditions and privileges of employmerit.”

42 U.S.C. § 12112(a), Tenn. Code Ann. § 8-50-103(b).

To establish grima faciefailure-to-accommodate claim, aapitiff must show: (1) he is
disabled under the ADA; (2) he is otherwise qualified for the positwith or wihout a reasonable
accommodation; (3) his employer knew or had reason to know of his disability; (4) he requested a
reasonable accommodation; and (5) the employledfto provide the reamable accommodation.
Cotuna v. Wal-Mart Stores, In2017 WL 5171247, at *2 (6th €£i2017). The employee bears
the burden of requesting a reasonable rsodation and showing the accommodation is
objectively reasonabléldini v. Kroger Co. of Michigar628 Fed. Appx. 347, 356th Cir. 2015);
Kleiber v. Honda of Am. Mfg., Ine&485 F.3d 862, 870 (6th Cir. 2007). “Importantly, an employee
cannot force h[is] employer to provide aespic accommodation if the employer offers
another reasonable accommodatidtedrick v. W. Reserve Care Sys. & Forum Hed#g F.3d
444, 457 (6th Cir. 2004)If an employee rejects a reasormbccommodation, the individual is

no longer considered a ‘qualifieadividual witha disability.” 1d.

"“A claim brought under the THA [Tennessee Haagi Act, now known as the TDA] is analyzed
under the same principles as those utilized for the Americans with DisabilitiesCactiénas—
Meade v. Pfizer, Inc510 Fed. Appx. 367, 369 n 2 (6th Cir. 2013) (quoBiagser v. Quebecor
Printing (USA) Corp.159 S.W.3d 579, 584 (Tenn. Ct. App. 2004)).
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Defendant argues that Plaintiff complaiabout Lowes transiining him from one
effective accommodation—a light duty job workitlge cash register in customer service—to
another effective accommodation-teave of absence. (Doc. No. 26 at 22). In October 2016, after
Plaintiff reinjured his anklePlaintiff's physician completed accommodation paperwork and
advised Defendant that Piiff should be sedentary as much as possible af 22). This meant
Plaintiff was restricted from squatginkneeling, crawling, and climbindd(). Defendant argues
that because of the severe restrictionac@tl on Plaintiff, Lowes could no longer safely
accommodate Plaintiff at the cash register astéad placed him on leave from July 2016 through
April 2017. (d. at 23). Defendant assettat allowing Plaintiff to renain in the cahier/telephone
operator position would require Plaintiff to workemcess of his medicagstrictions, and would
not allow Plaintiff to remain sedentaryld(. Defendant argues Lowes could no longer
accommodate Plaintiff and instead placed him on unpaid leave of abddnae2p).

Plaintiff attempts to argue Lowes should have kept him in his accommodation in customer
service and as a cashier insteaglating him on unpaid leave. (Dddo. 30 at 13). Plaintiff states
that because he was working within his restrictibe cashier job was available, and the cashiers
needed him, Lowes should have kept him as a castder. Rlaintiff alleges the only reason he
was sent on unpaid leave was because the hursanrces manager did n@aint to pay Plaintiff
to stay at homeld.).

The Sixth Circuit has held medical leamay constitute a reasonable accommodation
under the ADA.See Hankins v. The Gap, In84 F.3d 797, 801 (6th Cir. 199@}ehrs v. New
Ohio Alzheimer’'s Research Ctd.55 F.3d 775, 783 (6th Cir. 1998)aintiff must show he was
able to perform a sedentary positioithaor without a reasonable accommodati®ee Breitfelder

v. Leis 2005 WL 2470996, at *1 (6th Cir. 2005). Accargito the undisputed facts, Plaintiff's

12



physician submitted an Accommodation Requesse&sment Form stating Plaintiff needed a
“sedentary position” and was restricted fromrgag, pushing or pulling any weight whatsoever,
squatting or kneeling whatsoever, and can dagd/stoop occasionally. (Doc. No. 31 T 21; PI.
Depo. at 129 & Ex. 10). Plaintiff's job as a castnequired workers to @k up merchandise, which
Plaintiff's physician restrictedDoc. No. 31 § 22). Here, Plaifitprovides no facts to show he
could perform the functions of a cashieithwa reasonable accommodation, nor did Plaintiff
propose another reasonable accommodafiea.Breitfelder2005 WL 2470996, at *5-Gnstead,
Plaintiff accepted the unpaid leave of alisefrom October 14, 2016, until March 16, 2017. (Doc.
No. 35 1 23-26§.Accordingly, the Court find®laintiff fails to make higrima faciecase of
failure-to-accommodate under the ADA ai@RANTS Defendant’s motion for summary
judgment.

C. RELIGIOUSDISCRIMINATION IN VIOLATION OF TITLE VII AND THE
THRA?®

To assert a successful claim of religialiscrimination under Title VII and the THRRa

plaintiff must present either direct evidehceof discrimination or a prima facie case of

8 The Court also notes Plaiffitfiled FMLA paperwork in whit Plaintiff's physician confirms
Plaintiff would be incapacitad from work from July 1, 2016 through April 17, 205&eDoc.
No. 35 1 24; PIl. Depo. Ex. 13.

® As a preliminary matter, Plaiff presents several undewekd, conflicting, and confusing
arguments. It is not the Court’s job to siftdbgh numerous filings and guess a party’s precise
position or to develop a legal analyist may lend support to that position.

10+The stated purpose and intent of the [THR#jo provide for execution within Tennessee of
the policies embodied in thederal civil rights laws."Campbell v. Fla. Steel Cor@®19 S.W.2d
26, 31 (Tenn. 1996). Thus, the analysis utiderTHRA and Title VIl is the saméd.

11 plaintiff admits he did not hawe work on Saturdays, and wast subjected to any discipline

for not working on Saturdays, tledore Plaintiff must rely on indéct evidence to establish his
religious discrimination claim.
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indirect discriminationTepper v. Potter505 F.3d 508, 515 (6th Cir. QD). To establish a prima
facie case of indirect discrimination a plaintiffust show: (1) he wasraember of a protected
class; (2) he experienced an adverse employatian; (3) he was qualified for the position; and
(4) he was replaced by a person outside of theegied class or that he was treated differently
than similarly situated employeesd. Once the plaintiff has established a prima facie case, the
burden of production shifts to the defendant tacalate a legitimate, nondiscriminatory reason
for the adverse employment decisibfall v. Baptist Mem’l Health Care Corp27 F. Supp. 2d
1029, 1037 (W.D. Tenn. 1998) (citifglley v. Bravo Pitino Rest., Ltdbl F.3d 1241, 1246 (6th
Cir. 1995)). The plaintiff then must demonstratattthe defendant’s stated reason for termination
was prextual.See Manzer v. Diamond Shamrock Chems. Z20F.3d 1078, 1084 (6th Cir.
1994) (“Pretext may be shown ‘either directly by pading the [trier of fag¢that a discriminatory
reason more likely motivated tleenployer or indirectlyoy showing that the employer's proffered
explanation is unworthgf credence.”) (quoting x. Dep't Cmty. Affairs v. Burdind50 U.S. 248,
256 (1981)).

Plaintiff and Defendant put fth numerous arguments regarding religious discrimination,
but the Court will begin witlonly addressing the argumetitst relate to Plaintiff prima facie
case'? First, Plaintiff is a member of a protecteldss: Seventh Day Adventist. (Doc. No. 59  1).
Second, the undisputed facts show Plaintiff exgyered adverse employmeadtion when he was

terminated on July 10, 2017 (PI. Depo. at 156 & Ex. 16). Thirdeither party disputes Plaintiff

12 plaintiff incorrectly cites therima facieelements for failure to accommodate religion under
Title VII, instead of the elements for religious discriminati@@oc. No. 30 at 2).

13 Plaintiff argues he was subjed to additional adverse emplognt action such as Defendant,
(1) threatening to fire him if hdid not work on Saturdays, (8bliciting employees to come up
with reasons to discipline Plaintiff after he refd$e work on Saturdays, (3) changing Plaintiff's
schedule, and (4) not promoting i, First, the Sixth Circuit has held, “a threat to discharge is

14



was qualified for his position at the cash register. (Doc. No. 35 T 26). Finally, neither party
addresses whether Plaintiff was replaced by someatsde his protected class. Therefore, the
Court must determine whether Plaintiff was trdadédferently than similarly-situated employees
concerning his terminatiot.

“It is fundamental that to nk@ a comparison of a discrimtnan plaintiff's treatment to
that of non-minority employees, the plaintiff mugtow that the ‘comparables’ are similarly-
situatedn all respects. Stotts v. Memphis Fire Dep&58 F.2d 289 (6th Cir. 1988). Thus, to be
deemed “similarly-situated,” & individuals with whom the pintiff seeks to compare his
treatment must have dealt with the same superhisme been subject to the same standards, and
have engaged in the same conduct without sliftérentiating or mitigating circumstances that
would distinguish their conduct or tlemployer's treatment of them for Mitchell v. Toledo
Hosp, 964 F.2d 577, 583 (6th Cir. 1992) (citiMpazzella v. RCA Global Commc’n, In642 F.
Supp. 1531 (S.D.N.Y. 1986)). Plaintiff compares tonduct to the conduct of four other Lowes

employees—Former Lowes employee Ms. Hornsbynieo Lowes Cashiers Ms. Stewart and Ms.

not an adverse employment actio€e Hollins v. Atlantic Cp188 F.3d 652, 662 (6th Cir. 1999).
Second, the evidence shows Plaintiff only had wmige-up that did not adversely affect the
conditions of his employmersee Norman v. Rolling Hills Hosp., LL&20 F. Supp. 2d 814, 823
(finding a write-up does not constitute an adeezmployment action because plaintiff's wages
were not impacted). Third, Plaintiff's schedule still allowed him to have Saturdays off and also did
not negatively change the terms or conditiontisfemployment because Plaintiff still received
the same hours of work at the same rate of pagBlake v. Potter247 Fed. Appx. 673, 675 (6th

Cir. 2007) (finding no adverse employment actiorewkefendant deniedghtiff's discretionary
schedule changes because it is carhparable to termination a@rdecrease in wage or salary).
Fourth, as discussed abosgepraPart Ill.A, Plaintiff never applied for a promotion.

14 While not clear from Plaintiff's Responsthe Court understands Plaintiff to argue that
Defendant’s reason for terminating Plaintiff svaretext for religious discrimination without
providing evidence of all thgrima facieelements. (Doc. No. 30 at 7-10). However, after reading
Plaintiff's supplemental brief, ¢h Court recognizes that Plaffitpresents an argument for
“similarly-situated” and willapply this argument to tharima faciestage of the caseS¢eDoc.

No. 58 at 8).
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Shields, and current Lowes Customer Servissoktiate, Mr. Brand. (Dod&No. 58 at 8, Doc. No.
68 at 9).

First, Plaintiff argues Ms. Hornsby received a warning instead of termination in 2006 for
stopping and detaining a customer she beliewad stealing merchandise. (Doc. No. 58-1).
Plaintiff asserts his termination was too sevampared to Ms. Hornsby, who was only given a
warning for engaging in the same conduct. (dx. 58). Defendant responds that Ms. Hornsby’s
conduct occurred more than eleven years be®taentiff’'s misconduct, and while Ms. Hornsby
stopped and detained a customer, Plaintiff hest register without ndying management and
pursued a shoplifter out of the store. (Do@. 7 at 11). Defendamsirgues Plaintiff and Ms.
Hornsby were not subjected to the same supesjisame standards, adil not engage in the
same conductld.). Defendant further argues that Ms.rHsby was eventuallerminated in 2016
for violating the RWD policy when she followed a shfipt out of the storanto the parking lot,
and over to the shoplifter’s car. (Doc. No. 67 at 11; Bond Decl. 1 4-5, Doc. No. 28-7). In 2016,
Ms. Hornshy engaged in similar conduct and wasesiibgl to the same stamda as Plaintiff, and
like Plaintiff, Ms. Hornsby was immedliely terminated. (Doc. No. 58-1).

Second, Ms. Stewart and Ms. Shields, forrashiers, were terminated in 2017 for
abandoning their registers to follow a shoplifteaiRtiff argues their situation is different from
Plaintiff's situation because Ms. Shields akid. Stewart, along with the manager, provided
written statements about the incident. (Doc. Bibat 3). Plaintiff furtheargues Ms. Stewart and
Ms. Shields followed a shoplifter to her car alemanded her purse even though they did not see
any merchandise, instead of apologizing and waglleway from the customer in accordance with
Lowes RWD Policy. Id. at 8-9). Whereas, Plaifftdid not touch, grab, or tackle the shoplifter

and only went outside to get a license plate numbgkj. Defendant responds that Ms. Shields,
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Ms. Stewart, and Plaintiff were terminated identical conduct—abandimy their cash registers
and following a suspected shoplifter outside ofgtoge. (Doc. No. 67 at 12). Defendant argues it
is not material how the customer is confronted/loether the merchandisevisible or not; instead,
the material point is pursuing a shoplifter outsidéhefstore into the parking lot, or in Plaintiff's
case, an adjacent lot.

Finally,'™> Mr. Brand, who worked with Plaintiff @ahalso went outside when the shoplifter
ran away, was not terminated for his conduct. (Doc. No. 58 at 7). Deteregponds that Mr.
Brand, who was not working on a cash register, isn@dequate comparator because Mr. Brand’s
conduct was not as serious as Plaintiff's or any of the otherecastho were terminated. (Doc.
No. 67 at 13). According to Mr. Brand’s Deposition, Mr. Brand followed-avorker outside the
front door, halted just outside ghdoor, and went no further untifter he contacted a Loss
Prevention managend(; Brand Depo. at 12-13, Doc. No. 62). Defendant argues Plaintiff admits
Mr. Brand stated behind the “yellow line” just outsithe front door and did nobntinue to follow
the shoplifter. (Doc. No. 67 at 13Ynlike Plaintiff, when Mr. Band realized the shoplifter was
fleeing on foot, he called management beforeceeding any further. (Brand Depo. at 15-19).
Plaintiff continued to the lot aoss the street where customieasl detained the shoplifter.

The record shows Plaintiff was treated no ddfely than similarly-situated employees.
SeeHall v. Baptist Mem’l Health Care Corp27 F.Supp.2d 1029, 1038 (W.D. Tenn. 1998)
(finding plaintiff did not showthat the College “had everetaited an employee who assumed a
leadership position in an organization esgsing public support for homosexuals and the

homosexual lifestyle any differently than it treated her”). Here, like Plaintiff, Ms. Shields and Ms.

15 plaintiff attempts to put fortbther arguments that relate te ttredibility of withesses who say
they saw Plaintiff run and yell after the shoplift@®oc. No. 58). The Court finds these arguments
are not relevant to the similarly-situataxalysis for the tagious discriminatiorprima faciecase.
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Stewart abandoned their posts at the cash register to follow an alleged shoplifter without notifying
a manager or a loss prevention managdr. Epo. at 169, 195; Bond Depo. at 72-73). Ms.
Hornsby was also terminated as a Store Mendor not following the RWD policy when she
followed a shoplifter. (Doc. No. 58-1). Plaintift®@mparison to Mr. Brand is also flawed because
Mr. Brand was not similarly situated—he was not station¢leategister—and did not engage in
the Plaintiff's same conducgee Mitchell v. Toledo Hos®64 F.2d 577, 585 (6th Cir. 1992).
Plaintiff followed the shoplifter outside the stoto an adjacent lot ithout contacting Loss
Prevention or a manager. (Pl. Depo. at 167-170, Therefore, the Courtrids Plaintiff fails to
produce sufficient affirmative evidence to edidb that the other employees with whom he
compares his treatment were “similarly situatedall respects,” or that their conduct was of
“comparable seriousness” to the dant for which he was discharged.

Accordingly, Plaintiff has not produced evidence to establigtrima facie case of
discrimination on the basis of religion. Even assuming, however, that Plaintiff was able to satisfy
his burden of establishing a primacfe case, Plaintiff has not produceddence to show that
Defendant’s articulated, legitimate, non-discriminatory reason for terminating Plaintiff was
apretextfor religious discrimination. Lowes terminated Plaintiff for failing to comply with the
RWD Policy when he went after shoplifter without informing neagement and left his cash

register. Plaintiff points to no evidence in thear to show Defendant’s reason for terminating
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Plaintiff had no basis in fal® did not actually motivate the dsion to terminate Plaintiff, or
that the reason was insufficieto motivate the decisidi.Alazawi v. Swift Transp. Co., InG91
F. Supp. 2d 626, 633 (W.D. Tenn. 2004). The Court ther&&&NTS Defendant’s Motion for

Summary Judgment as to thégmus discrimination claim.

W= L

WILLIAM L. CAMPBELL, JRY
UNITED STATES DISTRICT JUDGE

It is SOORDERED.

18 plaintiff cannot present evidentlat the proffered bases foraiitiff's discharge was false,
because Plaintiff left his cash register andofektd a shoplifter to an adjacent lot without
contacting a Loss Prevention Manager, which igolation of Lowes policy. (Pl. Depo. at 169;
Bond Depo. at 31-32; Bnd Depo. at 10-11kxee also Marshall v. The Rawlings Co. JrR54
F.3d 368, 380 (6th Cir. 2017pnes v. Potte488 F.3d 397 (6th Cir. 2007).

17 Plaintiff does not profferrsy circumstances which would tend to prove an illegal motivation
was more likely the reason for Plaintiff's terration than the reason offered by the Defendant.
The fact that Defendant asked Plaintiff to work the Sabbath two years before his termination
because the delivery department was short staffedPintiff's refusal, is not sufficient to show
an illegal motivation. (Pl. Depo. at 57-58).

18 As discussed previously, the employees that Weirailarly situated” to Plaintiff were also
terminated.
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