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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

HOLLY LYNN JONES, Individually, )
and HOLLY LYNN JONES, as Next )
Friend of ECJ, aMinor, )
)
Plaintiffs, )
) No. 3:17-cv-00749
V. ) Chief Judge Crenshaw
)
)
)
)
)

WFM-WO, INC., D/B/A WHOLE
FOODSMARKET,

Defendant.

MEMORANDUM

Pending before the Court in this removed action is Defendant WFM-Wo, Inc. d/b/a Whole
Foods Market’s (“Whole Foods”) Motion to DismigDoc. No. 5), to which Plaintiff Holly Lynn
Jones on behalf of herself and her minor child B&ve filed a response (Doc. No. 13) and Whole
Foods has replied (Doc. No. 14). For the reasatgahow, the Motion to Dismiss will be granted
in part and denied in part.

|. Factual Background

The Complaint, originally filed in the Dadson County Circuit Court, alleges the following
facts:

On March 18, 2016, Jones went to the Whaleds Market grocery store on Hillsboro Pike
and purchased two slices of “Vegan Garé&ra” for ECJ, her daughter. ECJ has a “severe nut
allergy, including a severe allergy to pecans.’'o¢DNo. 1-1 Comp. 1 XIl)After eating the pizza
slices, ECJ “suffered a severe allergic reaction, resulting in serious and life-threatening injuries” that

required hospitalization._(Id1] XV, XVI).
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The pizza was located in Whole Foods’ bakery department, where each pizza “was
accompanied by specific label/signage identifyearh variety of pizza by name and further
specifying each variety of pizza’s list of ingredients.” {[dX). Jones had purchased the Vegan
Garden Pizza in the past for consumption off-site, “specifically relying upon the label/signage
accompanying the same, which specified its conthingredients — namely that it did not contain
certain nuts and/or ingredients derived from nut products.”{(Xll).

After ECJ suffered the allergic reaction, Jooestacted the “manager of the prepared food
department,” who stated that the “Vegan @ar&izza” had been improperly labeled on the day in
guestion and that it “did, in fact, contain nuts and/or ingredients derived from nutsf’ X\d).

The manager also stated that this occurred beeausmployee used a taco sauce from the burrito

bar that contained “crushed pecans,” and thatidbels and/or signage were utilized in warning
patrons that the ‘Vegan Garden Pizza’ contained ‘crushed pecans,’ nuts and/or ingredients derived
from nuts.” (1d).

Based upon the foregoing allegations, Jones filed suit alleging negligence, negligent
supervision, product liability, misbranding of food émnsumption, and breach of express warranty.
Whole Foods moves to dismiss all claims.

1. Standard of Review

In considering a motion to dismiss under RL2€b)(6), the Court “construe[s] the complaint
in the light most favorable to tipaintiff, accept[s] its allegations as true, and draw[s] all reasonable

inferences in favor of the plaintiff.”_Directv, Inc. v. TreedB7 F.3d 471, 476 (6th Cir. 2007); Inge

v. Rock Fin. Corp 281 F.3d 613, 619 (6th Cir. 2002). Pldimeed only provide “a short and plain

statement of the claim that will give the defendaimtrfatice of what the plaintiff's claim is and the



grounds upon which it rests,” Conley v. Gibs@»5 U.S. 41, 47 (1957), and the Court must

determine only whether “the claimant is entitled to offer evidence to support the claims,” not

whether the plaintiff can ultimately prove the facts alleged. Swierkiewicz v. Sorem&bBUAJ.S.

506, 511 (2002) (quoting Scheuer v. Rhodd$ U.S. 232 (1974)). Nevertheless, the allegations

“must be enough to raise a right to relief abdle speculative level Bell Atlantic Corp. v.

Twombly, 550 U.S. 544, 555 (2007), and mesitain “factual content that allows the court to draw

the reasonable inference that the defendantakelfar the misconduct alleged.” Ashcroft v. Igbal

556 U.S. 662, 678-79 (2009). In short, “only a conmpléhat states a plausible claim for relief
survives a motion to dismiss.”_ldt 679; Twombly550 U.S. at 556.

I11. Application of Law

Whole Foods moves to dismiss based upon the following arguments:

1. The vegan pizza was not in a defectivenreasonably dangerous condition as is
required to state a products liabilityagh under Tennessee law because nuts such
as pecans are a common, well-known, and essential ingredient in vegan foods;

2. Whole Foods was not required to wafrthe presence of pecans in the vegan
pizza under the applicable federal law, Wihexpressly preempts any state law to the
contrary, including all claims asserted by Plaintiff in this case;

3. Plaintiff fails to stata claim for breach of express warranty under Tennessee law
because the Complaint does not allege that Whole Foods made an affirmative
representation that the vegan pizza was free of nuts; and

4. Plaintiff is not permitted to recoverrdages for herself indidually for alleged
personal injury to ECJ under Tennessee law.

(Doc. No. 5 at 1-2). The Court addresses each argument in turn.

A. Product Liability and Defective or Unreasonably Danger ous Condition

To prevail on a claim under the Tennessee Products Liability Act (“TPLA”), Tenn. Code
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Ann. 8§ 29-28-101et seq., “a plaintiff must prove that the pduct was defective and/or unreasonably

dangerous.”_Tatham v. Bridgestone Americas Holding, #%3 S.W.3d 734, 749 (Tenn. 2015).

This is because the Act specifically provides thaft manufacturer or seller of a product shall not

be liable for any injury to a person or property caused by the product unless the product is
determined to be in a defective condition or unreasonably dangerous at the time it left the control
of the manufacturer or seller.” Tenn. Code Ann. § 29-28-105(a).

What constitutes a “product liability action” isdadly defined to include “all actions based
upon the following theories: strict liability in tort, negligence, breach of warranty (express or
implied), breach of or failure to discharge a dotwarn or instruct, misrepresentation, concealment
or non-disclosure, or under any substantive legabrghin tort or contract whatsoever.” Igl.
102(6). “Accordingly, whether plaintiff's claim against a product manufacturer is couched in
negligence, strict liability, or breach of warrantynhessee courts have held that the plaintiff must
establish that the product was defective or urmeasly dangerous at the time the product left the

control of the manufacturer,” Stockton v. Ford Motor,@617 WL 2021760, at *3 (Tenn. Ct. App.

May 12, 2017) (collecting cases).

Whole Foods argues that Jones’ clainilsafiethe outset because nuts are a common staple
of a vegan diet and, therefore, having nusa vegan pizza does natake it defective or
unreasonably dangerous. It quotes Ingram v., 12609 WL 1971456, at *1 n.1 (M.D. Tenn. July
7, 2009) for the proposition that agan is ‘a vegetarian who omits all animal products from the

diet” and does not eat any “meat, fish, or fowl,” and Keesh v. $Si2@thl WL 1135931, at *6

(N.D.N.Y. Feb. 2, 2011) for the proposition thifttlecause vegans do not eat dairy products,

including eggs and cheese, they rely upon legunwsasipeas, beans, lentils, and soy for protein.”



Whole Foods also cites cases which basicadleshat vegan diets commonly include nutsesege

Tatum v. Meisner2016 WL 323682, at *7 (W.D. Wisc. Jan. 26, 2016); Cotton v.,C20¢1 WL

3877074, at *3 (N.D. Cal. Sept. 2011), and points to a Department of Agricultural website
(www.choosemyplate.gov/protein-foods) that discagsetein options for vegetarians and vegans,
including “beans and peas, processed soy products, and nuts and seeds|[.]” Doc. No. 6 at 7-8).

From this, Whole Foods contends that “[tfaés no question that a reasonable consumer
would objectively expect that the Vegan Pizza wloubt contain meat, fish, fowl, or any animal
products such as ‘honey, eggs, or cheese . . mlitk] but that it could contain alternative sources
of protein from pecans or other nuts.” .(&d 7). The Court begs to differ.

Under the TLPA, “[d]efective condition’ mans a condition of a product that renders it
unsafe for normal or anticipatable handling andsumption,” and “[u]nreasonably dangerous’
means that a product is dangerous to an ekieyand that which would be contemplated by the
ordinary consumer who purchases it, with the ordinary knowledge common to the community as to
its characteristics[.]” Tenn. Code Ann. § 29-28-102&(28). “Th[is] consumer expectation test
assesses ‘whether the product’s condition poses a danger beyond that expected by an ordinary

consumer with reasonable knowledge.” Tatham v. Bridgestone Americas Holding4718c.

S.W.3d 734, 750 (Tenn. 2015) (quoting Ray ex rel. Holman v. BIC C@2p.S.W.2d 527, 529

(Tenn. 1996)). “Put another way, ‘[u]nder this tesproduct is not unreasonably dangerous if the
ordinary consumer would appreciate the condigbthe product and the risk of injury.”” Id.If

“plaintiff provide[s] sufficient evidence to eate a question of fact that the product was
‘dangerous,’” then “[tlhe general rule in Tennegsdhat the issue of whether a product is defective

or unreasonably dangerous is one for the jury,™dhd jury is to employits own sense of whether



the product meets ordinary expectations as to its safety under the circumstances presented by the

evidence.” _Jackson v. Gen. Motors Cofi) S.W.3d 800, 805-06 (Tenn. 2001) (citations omitted).

An ordinary consumer purchasing a slicevefjan pizza may well expect that it would not
be topped with pepperoni, sausage or other meaitthe Court cannot say, as a matter of law, that
the same consumer would understand that the pizza slice could contain pecan chips. This is

particularly so since the container housingpleza allegedly listed the ingredients, but did not

mention nuts._Se€one v. Hankook Tire Co., Ltd2017 WL 342003, at *5 (W.D. Tenn. Jan. 23,
2017) (“In Tennessee, inadequate warnings may make a product defective or unreasonably

dangerous.”); Cline v. Publix Super Markets, 2015 WL 3650389, at *11 (M.D. Tenn. June 11,

2015) (“[As the Restatement expressly instrustgre a consumer wouttbt reasonably expect to
find a major allergen in a product and where the defandaware of the altgen's presence in the
product, the seller is obligated to issue a warning to consumers.”).

Though it suggests otherwise, Whole Foods’ argnuinrseems to be premised on the notion
that Jones and/or her daughter are vegans asdchswould recognize that a Vegan Pizza could
very well include nuts. Whether they are practicing vegans, however, is not evident from the
Complaint. The Court will not dismiss the TPLA claim.

B. Federal Misbranding Law and Preemption

Whole Foods next argues that it “is exemphirthe labeling requirements of the Food Drug
and Cosmetic Act, 21 U.S.C. 8§ 301, et seq. (“FD@hd by extension, the Food Allergen Labeling
and Consumer Protection Act, PI1S.C. § 343 (“FALCPA”).” (bc. No. 6 at 11). Whole Foods
also argues that “[b]ecause the Vegan Pizza wagquoired to bear a label warning Plaintiff about

the presence of pecans under the FALCPA, Plamstéite law claims are expressly preempted by



21 U.S.C. § 343-1(a)(2) of the FALCPA and should be dismissed with prejudiceat 9.

Turning to the latter point first, and leaving aside whatever incongruity there may be in
arguing that the FALCPA does not apply but also preerapt®ther causes of action, the
preemption provision is not as broad as Whole Feadgests. Rather, the statute provides that “no
State or political subdivision of a stathay directly or indirectly establish . . . or continue in effect
as to any food in interstate commerce — (2) @qguirement for the labeling of food of the type
required by [specified sections] of this title that is not identical to the requirement of such section.”
21 U.S.C. 8 343-1(a)(2). This seeminghly preempts state law labeling claims and could
encompass a misbranding claim under Tenn. @aute § 53-11-305, assuming the federal statute
even applies under the facts alleged in the Complaint.

Under the FALCPA, certain food products asempt from labeling. These include foods
“which is served in restaurants or other establishments in which food is served for immediate human
consumption or which is sold for sale or use in such establishments,” or “which is processed and
prepared primarily in a retail establishment, ihiready for human consumption . . . and which
is offered for sale to consumers but not for immediate human consumption in such establishment
and which is not offered for sale outside sestablishment[.]” 21 U.S.C. 8 343 (q)(5)(i)-(ii).
Whole Foods insists that the §a&n Pizza at issue was exerfqam the labeling requirements
because Jones alleges she purchased the pizza“vattery department” which she also refers to
as the “prepared food department,” and that “[lenplaint further indicates that the slices of
Vegan Pizza purchased by Plaintiff were both ‘readgat and prepared on-site, as Plaintiff alleges
that the manager of Whole Foods’ prepareddf department informed her that an employee

allegedly ‘utilized a taco sauce that had beerolt from the burrito bar’ when making the Vegan



Pizza.” (Doc. No. 6 at 11).
The FALCPA and the food exemptions have bbersubject of only bandful of cases, two

of which were authored by Judge Aleta A. Trauger, and both of those dealt with nuts found in a

cookie at a Publix supermarket. Whole Fooelses upon one of those cases, Cline v. Publix

Supermarkets, Inc2017 WL 67945,at *3 (M.D. Tenn. Jan. 6, 2017), for the proposition that the

federal regulations underlying the exemptionthedsFALCPA apply “to food made on-site at in-

store bakeries where they are sold, so long as they are not offered for sale outside of that
establishment.” However, that language was in the context of a pending motion for summary
judgment, after discovery had been completedadty Judge Trauger denied a Motion to Dismiss
plaintiffs FALCPA claim because, among othemils, “the grocery store’s bakery appears to be
distinct as a general matter from, for ing@na lunch wagon, food truck or vending machine”;
“[t]here are not allegations that there was a plaeaton the premises anywhere near the Publix
bakery”; and “[tlhe Complaint plausibly allegeatl number of the produdsld a Publix bakeries

are sold for consumption at home[Lline v. Publix Supermarkets, In€015 WL 3650389, at *6

(M.D. Tenn. June 11, 2015).
Likewise in this case, dismissal of the FARE claim would be premature. The Court does
not see anywhere in the Complaint where Jonegedlthat the pizza was iato eat and, in fact,
she claims to have purchased Vegan Garden Pizzas from Whole Foods in the past for consumption
“off site.” Further, while the Court must acceptage Plaintiff's allegation that the manager said
an employee made a mistake by using a burritoesabe only thing “true” about this statement is
that it was allegedly made, not that the empl@atgally made the pizza and used the wrong sauce.

Based on the allegations presented, the Court has no way of knowing whether the pizza was “served



for immediate human consumption,” “sold for saleise in” or “processed and prepared primarily
in” Whole Foods’ Hillsboro store, and was “ready for human consumption” as required by 21 U.S.C.
§ 343 (a)(3)(i)-(ii).
C. Express Warranty and Affirmative Representation

“To establish a prima facie claim for breachaofexpress warranty, a plaintiff must prove
that (1) the seller made an affiation of fact intending to induce the buyer to purchase the goods;
(2) the buyer was, in fact, induced by the sellecss; and (3) the affirmation of fact was false
regardless of the seller's knowledge of the falsity or intention to create a warranty.” Smith v.

TimberPro Inc. 2017 WL 943317, at *3 (Tenn. Ct. App. M&.2017) (collecting cases); Body

Invest, LLC v. Cone Solvents, InR0O07 WL 2198230, at *7 (Tenn. Ct. App. July 26, 2007) (same).

Whole Foods argues that “without factual allegatesonstrating that Whole Foods affirmatively
represented that the Vegan Pizza was ‘nut free,Gbmplaint fails to state a claim for breach of

express warranty,” (Doc. No. 6 at 18jd relies on Strayon v. Wyeth Pharinc,, 737 F.3d 378

(6th Cir. 2013) as support for its position.

Strayonis inapposite. There, plaintiffs sued the manufacturers of Reglan, a prescription
drug, and metoclopramide, its generic equivalent, for breach of express warranty because the
warning labels “failed to strongly warn that the product was not appropriate for [long-term] use.”
Id. at 395. The Sixth Circuit found this insufficieior a breach of express warranty claim under
Tennessee law because plaintiffs did “not idgraify affirmation of fact made on the product
labeling that they allege to be false; rather, they allege that the labeling was inadequate.” Id.

Here, in contrast, Jones alleges that Whole Fowtte affirmations of fact, specifically that

the Vegan Pizza contained certain ingrediettader Tennessee law, “[a]ny description of the



goods which is made a part of the basis of the bargain creates a warranty that the goods shall
conform to the description.” Tenn. Code And./82-313(b). “A breach of an express warranty by
description under T.C.A. 47-2-313(1)(b) can arisemwa seller’s incorrect description of the goods
induces the buyer to purchase those goods,” anddWowlude a seller representing that its okra
seeds were of a particular variety when they wete . . a seller advertising that its crane could lift

15-20 tons when it was actually a 10-ton cranand.a seller representing that a car was new when

in actuality it was used.” H.B.H. Enterprises, Inc. v. Cat887 WL 76804, at *2 (Tenn. Ct. App.

Feb. 25, 1997) (internal citations omitted); seee Jackson Television, Ltdl21 B.R. 790, 793

(Bankr. E.D. Tenn. 1990) (collecting cases) (“Cobdse held that breach of an express warranty
by description can arise when a buyer purchases goods in reliance upon the seller’s incorrect
description of the goods.”).

Jones’ allegation here is that Whole Foddscribed what was in or on the Vegan Garden
Pizza and that, in reliance upon said ingredasgcription, she purchased two slices for her
daughter. The pizza she received, boar, did not conform to the description because it contained

nuts. This is sufficient to statebaeach of express warranty claim. Skva v. Smucker Nat.

Foods, Inc.2015 WL 5360022, at *11-12 (E.D.N.Y. Sept. 2015) (noting that “[a] food label

can create an express warranty,” applying New Yatatute virtually identical to Tenn. Code Ann.
§ 47-2-313(b), and refusing to dismiss express warieaim where label indicated that drink was

“natural” when, in fact, it contained artificialgredients); Garrison v. Whole Foods Mkt. Grp.,,Inc.

2014 WL 2451290, at *6 (N.D. Cal. JuBg2014) (finding that plaintiff sufficiently alleged a breach
of express warranty claim where Whole Foods’ paakg stated that the product was “All Natural,”

but contained sodium acid pyrophosphate, a syntimgtiedient);_Ebin v. Kangadis Food In2013
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WL 6504547, at *4 (S.D.N.Y. Dec. 11, 2013) (applying\NEersey statute identical to Tennessee’s
express warranty statute and holding that disrhigaa not warranted where product indicated that
it was “100% Pure Olive Oil,” even though it contained pomace).
D. Damagesfor Alleged Personal Injury to ECJ

Finally, Whole Foods moves to dismiss the Ctaimt to the extent Jones personally seeks
to recover damages other than medical expendessof services as a result of the alleged injury
to ECJ. In doing so it points otitat (1) “the Complaint contains no factual allegations regarding
any personal injuries or emotional distress sefleby Plaintiff individually,” and (2) “[u]nder
Tennessee law, ‘when a tort is committed agaioktld two separate causes of action arise: a cause
of action in favor of the parents for loss of seeg and medical expenses and a separate cause of
action in favor of the child for the elements of damage to her, such as pain and suffering.” (Doc.

No. 6 at 16) (quoting Vandeiiff v. ParkRidge E. Hosp482 S.W.3d 545, 549 n.2 (Tenn. Ct. App.

2015)).

In response, Jones asserts that the “Complaint is clear” and that she only seeks recovery
“based upon her ‘various pecuniary losses,” which is representative of the medical expenses of the
minor-Plaintiff, ECJ.” (Doc. No. 13 at 16). The Cotakes this to mean that Jones agrees that her
personal recovery is limited to medical expenses and loss of services, and that she cannot
individually recover for the alleged personal injury and emotional suffering of ECJ. With that
understanding, the Court will grant Whole Foods’ Motio Dismiss solely tthe extent that it
seeks to clarify that point.

V. Conclusion

On the basis of the foregoing Whole Foods’ Motio Dismiss will be granted to the extent
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that Jones’ damages are limited to the medicalresgseand loss of services incurred as a result of
the injury to ECJ, and that ECJ is entitled¢cover for her own personal injury and emotional
suffering. In all other respects, the Motion will be denied.

An appropriate Order will enter.

Wed D, (2540,

WAVERLYD. CRENSHAW, JR.
CHIEF UNITED STATES DISTRICT JUDGE
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