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INTHE UNITED STATESDISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

MICHAEL ADAM BOOTH,
Plaintiff,
V. NO. 3:17-cv-00755

JUDGE CAMPBELL
MAGISTRATE JUDGE FRENSLEY

NISSAN NORTH AMERICA, INC.,

N N N N N N N N N

Defendant.

MEMORANDUM

l. Introduction
Pending before the Court is Defendant’stidio for Summary Judgment (Doc. No. 25).
For the reasons set forth below, Defendamttion for Summary Judgment (Doc. No. 25) is
GRANTED, and this action i®ISM|SSED.

Il. Factual and Procedural Background

Plaintiff Michael Adam Booth, an employed Defendant Nissan North America, Inc.
(“Nissan”), has brought this action assertingimis for violations of the Americans With
Disabilities Act,42 U.S.C. 88 1210%kt seq(“ADA"), and for workers’ compensation retaliation
under state law. (Doc No. 1). dntiff injured his neck at wi in 2004, resulting in work
restrictions Plaintiff acknowledgewvere accommodated by Nissan until the events giving rise to
this lawsuit. ([d. § 12; Plaintiff's Response to Statemt of Material Facts in Support of
Defendant’s Motion for Summary Judgment 198(Doc. No. 32) (hereinafter “Plaintiff's
Response to Facts”)).

In 2014, Plaintiff transferred to a “zone” orethDoor Line,” a parbof Nissan’s vehicle-
production process.Id. T 3). In September or October 120 Plaintiff requested transfer to a

vacant position in “Material Handling.'ld. 1 10-13; Plaintiff’'s Depaton, at 16-17, 34 (Doc.
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No. 25-1)). Defendant denied the requestiavember, 2015, advising Pheiff the new job was
beyond his work restrictionsd().

In September, 2016, Randy Wiseman becameupersisor of the Door Line and began
implementing Nissan’s transition of the zone whelantiff worked from a two-job rotation to a
four-job rotation. (Declation of Randy Wiseman, {1 2-3 (Doc. No. 28)). When he was told
Defendant would be implementing a four-job tmta for his zone, Plaintiff became concerned
that the two new jobs Defendant intended t avould be outside his work restrictions.
(Plaintiff's Deposition, at34-35, 136; Plaintiffs Response to Facts  14)\e@iPlaintiff's
concern, Defendant asked itgrthparty medical provider, Progssive Health, to analyze the
functions of the jobs othe Door Line to see if any four-jalotations would be compatible with
Plaintiff's original 2005 workrestrictions. (Plaintiff's Respoesto Facts fL7-19). In a
September, 2016 report, Progressive Health concluded there were no four-job rotations on the
Door Line compatible with Plaiiif's original 2005 restrictions.If.; Doc. No. 28-1).

Given the results of the report, Plaintiffipervisors requestedathPlaintiff have a
physician determine whether the restrictionpased 10 years earlier remained applicable.
(Plaintiff’'s Deposition, ab7-58, 99-101). For approximately tbréo-four monthsn late 2016 to
early 2017, Plaintiff's supervisorskaesl him at various times abouttistatus of his restrictions
and whether they had been reviewed by a physicidn.at 98, 201-02, 203, 212-15, 220-21,
288). According to Plaintiff, lsi supervisors repeatedbyessured him to arrange for the removal
of his work restrictions in aler to keep his job, and thisgsisure amounted to harassmelak., (
at 125-26). Plaintiff contendte harassment was triggered by daslier request téransfer to
Material Handling, which, according to Plainti¥¥puld have “bumped out” relatives of Nissan’s

“managers and HR peopleld(, at 231-24, 245, 313).



In January, 2017, Plaintiff’'s physamn revised his work resttions and approved him for
a full four-job rotation. Id., at 136-37; Doc. No. 25-4, at 1Doc. No. 31-5, at 4). Plaintiff
continues to work within his s#rictions, currently performing a three-job rotation on the Door
Line. (Plaintiff's Response to Facts {1 12326; Plaintiff's Depogion, at 128-29, 137).

lll. Analysis

A. The Standards Governing Motions For Summary Judgment

Summary judgment should lganted "if the movant sh@athat there is no genuine
dispute as to any material fantd the movant is entitled to judgment as a matter of law." Fed. R.
Civ. P. 56(a). The Supreme Court has constiRel® 56 to “mandate[] the entry of summary
judgment, after adequate time for discovery apan motion, against a pgrivho fails to make a
showing sufficient to establish the existence okelament essential to that party’s case, and on
which that party will bear the burden of proof at trialélotex Corp. vCatrett, 477 U.S. 317,
322,106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).

In considering a motion for summary judgnt, a court must draw all reasonable
inferences in favor of the nonmoving par8ee, e.g., Matsusa Elec. Indus. Co., Ltd. v. Zenith
Radio Corp475 U.S. 574, 587-88, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1886gve v. Franklin
County, Ohio,743 F.3d 126, 132 (6th Cir. 2014). The ¢aloes not, howevemake credibility
determinations, weigh the evidence, or determine the truth of the nfstekerson v. Liberty
Lobby, Inc, 477 U.S. 242, 255, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986).

In order to defeat the mion, the nonmoving party mugtrovide evidence, beyond the
pleadings, upon which a reasonable jury could return a verdict in its faglmtex Corp.477

U.S. at 324Shreve743 F.3d at 132Ultimately, the court is to determine “whether the evidence



presents a sufficient disagreement to require sgiam to a jury or whether it is so one-sided
that one party must prevail as a matter of lantlerson477 U.S. at 251-52.

B. Denial of Transfeto Material Handling

Plaintiff claims Defendant wiated the ADA when it denielis request to transfer from
the Door Line to a job in Marial Handling. The ADA prohilts discrimination against “a
qualified individual on the basis @fisability” with regard to hing, compensation, discharge,
and other terms, conditions, and privilegesofployment. 42 U.S. 12112(a). A “qualified
individual” is “an individual who, with or whout reasonable accommodation, can perform the
essential functions of the employment position sheth individual holds or desires.” 42 U.S.C. §
12111(8). In order to establish a prima facase of discrimination under the ADA, a plaintiff
must show: (1) he is disabled; (2) he is othesvgaalified to perform thessential functions of a
position, with or without accommodation; and (& suffered an adverse employment action
because of his disabilityDemyanovich v. Cadon Plating & Coatings, L.L.T47 F.3d 419, 433
(6th Cir. 2014);Perry v. American Red Cross Blood Servjdgsl Fed. Appx. 317 {6Cir.
2016).

Defendant argues Plaintiff cannot establish first and third elements. Regarding the
fourth element, Defendant argues denial of rRiffis request for the Mierial Handling job did
not constitute an “adverse employment actioatduse transfer to that job would have been a
lateral transfer rather than a promotion. An “adeeemployment action” isne that results in “a
materially adverse change in the terms aadditions of [a plaintiff’'s] employment.Spees v.
James Marine, In¢.617 F.3d 380, 391 {6Cir. 2010). Adverse employment actions “are
typically marked by a ‘significant change in employment status,’ including ‘hiring, firing, failing

to promote, reassignment with significantly diffat responsibilities, oa decision causing a



significant change in benefits.Td. With regard to denial of guests to transfer, a plaintiff
generally must show the transfer he was demwdlved a change iwages or salary, a less
distinguished title, a materialoss of benefits, or signdantly diminished material
responsibilitiesMomah v. Domingue230 Fed. Appx. 114, 123{6Cir. 2007). “[A] purely
lateral transfer or denial of ¢hsame, which by definition results in no decrease in title, pay or
benefits, is not an adverse employment for discrimination purposeés.The plaintiff's
“subjective impressions as the desirability of one positioaver another are naelevant’ in
determining whether the employee suéi@ an adverse employment actiond. (quoting
Policastro v. Northwest Airlines, In97 F.3d 535, 539 {6Cir. 2002)).

Plaintiff admits the Material Handling job thahe same rate of pay, but argues it was not
a lateral transfer because: (1) job openingslaterial Handling are rarand require a level of
seniority; and (2) Material Handling jobs, Rlaintiff’'s opinion, involve less stress on one’s
body. (Plaintiff's Response to Facts { 10). The siyao€ job openings, and Plaintiff's subjective
impressions about the desirability of the job, heere are insufficient to show a transfer from
the Door Line to Material Handling was otheatha purely lateral transfer. Plaintiff has not
alleged or presented any evidence indicatingMagerial Handling jobnvolved a change in pay
or benefits, or other change uyassociated with a promotidnTherefore, Plaintiff has failed

to make a showing sufficient to withstand summadgment as to this essential element of his

1 Plaintiff citesDeleon v. Kalamazoo County Road ConvB89 F.3d 914, 919 {6Cir. 2014)
for the proposition that a plaintiff may showtransfer constitutes an “adverse employment
action” even in the absence of a demotion or gegrease if the particular circumstances of the
new job rise to some level of “objectivetaterability.” This proposition does not support
Plaintiff's claim, however, because he has soggested his position on the Door Line was
objectively intolerable.
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claim2 Accordingly, Defendant is entitled to summangdgment on Plaintif§ failure to promote
claim.

Plaintiff also appears to argue Nissan failed to “accommodate” his disability through a
transfer to the Material Handling job. Disoination, under the ADA, includes the failure to
make “reasonable accommodations to the known palyer mental limitations of an otherwise
qualified individual with a disabty . . . unless . .. the accommodation would impose an undue
hardship on the operation of the business of the covered entity.” 42 U.S.C. § 12112(b)(5)(A). A
“reasonable accommodation” includes “job restruntyrpart-time or modified work schedules,
reassignment to a vacant positiaegquisition or modification ofquipment or devices . . . [or]
other similar accommodations for individualgh disabilities.” 42 U.S.C. § 12111(9).

The plaintiff bears the initial burden pfoposing an accommodation and showing it is
objectively reasonableTalley v. Family Dollar Stores of Ohio, In&g42 F.3d 1099, 1108 {6
Cir. 2008). The employer then bears the burden of persuasion to show the accommodation
would impose an undue hardshipd. An employee “cannot force her employer to provide a
specific accommodation if the employeffers another reasonable accommodatidd.”If an
employee rejects a reasonable accommodatidme fhdividual is nolonger a ‘qualified
individual with a disability.”1d.

Plaintiff admits the position he held at thene he requested transfer was a reasonable
accommodation of his work restrictions by NissdPlaintiffs Response to Facts, at | 9;
Complaint, at § 12 (Doc. No. 1)). TheredorPlaintiff cannot showDefendant failed to
reasonably accommodate his disability. As thelSGircuit has explainedlaintiff cannot insist

on a specific accommodation — a job in Mateki@ndling — when his current job is itself a

2 Consequently, the Couréed not consider whether Plafhineets the first element.
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reasonable accommodation of his disabifige, e.g., Hedrick v. W. Reserve Care, 3%& F.3d
444, 457 (8 Cir. 2004) (“. . . an employee cannotake his employer provide a specific
accommodation if another reasonable accommodation is instead providesHt),y. Compass
Grp. USA, Inc.,683 Fed. Appx. 440, 450 (6th rCi2017). Thus, Defenda& is entitled to
summary judgment on Plaintiff'sifare to accommodate claim.

C. Reevaluation of Job Duties

Plaintiff alleges that, for several montiNissan engaged in a campaign of harassment,
creating a hostile work environnteby pressuring him to eliminakes work restrictions in order
to keep his job. To establishctim of hostile work environmeriiased on disability, a plaintiff
must demonstrate: (1) he was disabled; (2Mas subject to unweloge harassment; (3) the
harassment was based on his disability; (4) thadsment unreasonably interfered with his work
performance; and (5) the defend&ither knew oshould have known about the harassment and
failed to take corrective measurdsepka v. Bd. of Educ28 Fed. Appx. 455, 461 (6th Cir.
2002). To establish a hostile work environmethme plaintiff “must show conduct that is
‘sufficiently severe or pervasive to alter thenditions of the victim’s employment and [to]
create an abusive working environmentd” (quotingHarris v. Forklift Systems, Inc510 U.S.
17, 21, 114 S. Ct. 367, 126 L.Ed.2d 295 (1993)). “Standard has both an objective and a
subjective component: the environment musbie ‘that a reasonable person would find hostile
or abusive,” and the plaintiff must ‘subjectiygierceive the environment to be abusiv&dller
v. Ohio Dep't of Rehab. & Correctip@85 Fed. Appx. 250, 259 (6th Cir. 2008) (quotkhayris,
510 U.S. at 21-22)). Conduct that'mserely offensive” will notsuffice to support a hostile work

environment claimld.



Defendant argues it did not “harass” Plaintiff by rexjurg he update his 2005 work
restrictions to determine whether he coalohtinue performing his current job, which was
transitioning from a two-job rot@an to a four-job rotation. Inhat regard, the ADA permits an
employer to “make inquiries intihe ability of an employee to germ job-related functions.” 42
U.S.C. § 12112(d)(4)(Bsee alsat2 U.S.C. § 12112(d)(4)(A) teemployer “shall not require a
medical examination and shall noiake inquiries of an empleg as to whether such employee
is an individual with a disability or as tine nature or severity of the disabilitynless such
examination or inquiry is shown to be job-related and consistent with business néggssity
Templeton v. Neodata Services, Jri62 F.3d 617, 619 (Y0Cir. 1998) (employer’s request for
updated medical information was reasonablelight of doctor's earlier letter questioning
employee’s ability to return tavork). Indeed, an employer isequired to engage in an
“interactive process” with ammployee to identify the precidemitations resulting from a
disability and potential reasable accommodations thatubt overcome those limitationSee,
e.g., Rorrer v. City of Stqw43 F.3d 1025, 1040{&Cir. 2014). If this pocess fails to lead to a
reasonable accommodation of the employee’s ltroita, responsibility lies with the party that
caused the breakdowial.

To support his hostile wornvironment claim, Plaintiff relies on his own testimony that
his supervisors “pressured” him to get his woslstrictions changed so he would be able to
continue working.Ifl., at 125-26, 152-53, 160, 183). Plaintiftiied he felt harassed because
his supervisors asked him once a week, and sorastmore than once a week, over a three-to-
four month period, from Octobe2016 to January, 2017, if hedhaeen a physician to obtain a
current assessment of his work restrictionkl.) (n addition, Plaintiff tetified he felt he was

being harassed because a temporary superigeastantly” watched him perform his work in



January 2018. (Plaintiffs Deposition, at 25-27, 224-36))Plaintiff also cites an exhibit
containing four emails exchanged by Senidanager Marc LaCroix with other employees
relating to Plaintiff's work restrictions. (Pldiff's Exhibit Eight (Doc.No. 31-5, at 9-11)). The
emails essentially document conaisns with Plaintiff regardinghe need to review his current
work restrictions to determine whether he woloédmedically cleared to perform his current job

or other jobs in the plantld() 4

3 Plaintiff also testified havas never written up or verbalbounseled or disciplined by this

supervisor, and understood that watching to sexffrticians perform their jobs correctly is part
of a supervisor’s jobld.).

4 The first email in the exhibit is datébvember 2, 2016, and was sent to Trish Howerton at
Premise Health, and Debbie Namts Manager of Medical Managent at Nissan. In it, Mr.
LaCroix states:

Adam Booth met with me today amaformed me that his prior workman’s
comp doctor is no longer in practicBue to his permanent restrictions not
clearing him to run any jobs in the ptame was advised of the steps he would
need to take in order foeossibly improve his currentastdings in regards to his
restrictions. He was advideo visit Medical and speakith a case manager about
his medical records and setting up gst] appointment with his attending
physician. With his original Dr. no longer in practice how do we proceed with
getting him set up to be seby another Dr. and evaluated?

(Doc. No. 31-5, at 11). The and email is Ms. Nelson’s ngense to Mr. LaCroix, sent the
same day:

It was my understanding he svanformed that he could:

1. See his PCP, under grouedith, if PCP was willing;

2. Ask Dr. Hazlewood, who is treatinigm for an open WC case, if he
will see him, under his group health plan, to review/address the
permanent restrictions.

Additionally 1 understand he was tolde should come to medical, sign a
waiver/consent form, and request his medical recordkéottawhatever MD apt.
he might schedule.

(Id., at 10).



Assuming Plaintiff could prove the otheremients required to establish a claim for
hostile work environment based on disability, Ridfi's allegations of harassment fall far short
of satisfying the second and fourth elementse @tnduct Plaintiff cites to support his claim was
not objectively harassing or evenreasonable. Rather, contraryRiaintiff’'s characterization of
the evidence, the documents show a reasoratbdenpt by Nissan to eare Plaintiff would

retain his employment after aanhge in the production processthe zone where he workéd.

The next email in the exhibit is from MtaCroix to Debbie Nelson, Gina Baio, Bill
Slagle, and Rufus McAdoo, all Nissan emmey, and is dated raary 27, 2017, over two
months later. In the email, Mr. LaCroix states:

See the attached email with the mosterg details for Adam’s medical review
status. We need to discuss some deadliregshin has to meet as he is continuing
to drag out his requiremetd meet with the Dr. Wéave continued to let him
work in his current pod, but we can’t continioedo that if hedoesn’t get his Perm
Restrictions modifiedio clear him for duty.

(Id., at 9). The final emall in the exhibit is a response from Mr. Slagle to Mr. LaCroix sent later
that day:

Before the Holidays when we met withrhit was clear thatve were giving him
ample time to make an appointment. Hiel that and had an evaluation with
Hazelwood on 12/29. This follow-up appointment with Hazelwood on 1/31 in my
opinion, is still on track withwhat we asked him to do. | think he needs to be
refreshed on the urgency and need forrntgelical clinic to asess the findings of
the doctor and make a determinatiogangling his current restrictions.

Based on his wife’s conflicting appointmteon this same day, | think it is
appropriate to give him 2 weeks froMonday 1/30 to reschedule the 1/31
appointment with Hazelwood.

(1d.)

5 Plaintiff has cited no dlority suggesting Nissan was pilited by the ADA from changing
its production processes. Norsh®laintiff cited any evidencsupporting his suggestion that
Nissan’s stated intention to aige its production procesvas a ruse to “phsout the physically
disabled.” (Doc. No. 31, at 9).

10



During the three-to-four month period in whi€laintiff's supervisrs waited for him to
obtain updated restrictiofisthere is no evidence Nissan eliminated his current position, or
attempted to move him to a madéficult position. There is also nothing in the emails cited by
Plaintiff (assuming their admissibility) suggiest his supervisors harassed him during this
period. As for Plaintiff’'s complaints of beingistantly watched by a temporary supervisor at a
later time, Plaintiff has nothewn the behavior went beyondathreasonably expected of a
supervisor. Plaintiff has pointeid no evidence that he was ddled, insulted, intimidated, or
abused because of his disapiliobr otherwise. Even if th€ourt were to assume Nissan’s
conduct was intimidating, however, it does not riseéhi level of sufficient severity to have
altered Plaintiff's working contions, as is required to establ a hostile work environment
claim. See, e.g., Trepk&®8 Fed. Appx. at 461 (supervisor'sntentious oral confrontation
involving yelling and stern words about plaintiff's ability to walk and expressing skepticism
about his condition did not create a hostile work environm&t)ler, 285 Fed. Appx. at 259
(supervisor’s derogatory name calling that did not interfere with her work performance held to be
insufficient to establish hostile work environmienTherefore, Plaintiff has failed to make a
showing sufficient to withstand summary judgmestto two of the essential elements of his
hostile work environment claim. Accordingly, f@adant is entitled to summary judgment on
this claim.

D. Workers' Compensation Retaliation

¢ with regard tdhe updated restrictiontie Court notes that PHiff has cited no factual
support for his suggestion that the physician ‘“against what was best for Mr. Booth” in
changing his work restrictions. (Doc. No. 31, at 10).

11



Plaintiff also claims Defendant violatefennessee law by retaliating against him for
filing a workers’ compensation claim in 2004. émder to establish a prima facie case for
workers’ compensation retaliation, a plaihthust show: (1) he was an employee of the
employer at the time of the injury; (2) the eoy®e filed a workers’ compensation claim against
the employer; (3) the employer terminated #@mployee; and (4) the workers’ compensation
claim played a substantial role in themayer’'s decision to terminate the employAé&xander
v. Kellogg USA, Inc.674 Fed. Appx. 496, 501 {6Cir. 2017) (citing Yardley v. Hosp.
Housekeeping Sys., LLZ70 S.W.3d 800, 805 (Tenn. 2015)).

Defendant argues Plaintiff cannot establiske third element — termination. Plaintiff
admits he has not been terminated and is ngrkull days at Nissan ihin his restrictions.
(Plaintiff's Response to Facts )3®laintiff has not cited anguthority extending a workers’
compensation retaliation claim to conduct shofttermination. Accordingly, Defendant is
entitled to summary judgmenn Plaintiff's workers’ conpensation retaliation claif.

IV. Conclusion

For the reasons discussed above, the Coantgisummary judgment to Defendant on all

= L

WILLIAM L. CAMPBELL, JX.
UNITED STATES DISTRICT JUDGE

claims, and this action is dismissed.

It is SOORDERED.

! Given the Court’'sconclusion that Plaintiff has failetb make a sufficient showing to

withstand summary judgment on his claims, wiecessary to consider Defendant’'s arguments
regarding the statute of limitatioasd other defenses to those claims.
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