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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

CHRISTOPHER EARL WATTS#369452, )

Petitioner, g No. 3:17-cv-00795
V. ; JUDGE TRAUGER
BLAIR LEIBACH, g

Respondent. %

MEMORANDUM OPINION

Petitioner Christopher Earl Watts, a state prisoner incarcerated in the Trousdale Turner
Correctional Center in Hartsville, Tennessee, filad a petition for the writ of habeas corpus
under 28 U.S.C. § 2254 and has paid the filing f€ee court will grant the petition in part and
deny it in part for the reasons explained below.

. FACTSAND PROCEDURAL HISTORY

The Tennessee Court of Criminal Appeals cogently summarized the evidence at trial
when it reviewed the petitioner’s post-conviction appeal:

[lln April 2007, the petitioner was in a m@antic relationship with Lakeisha
Watkins. State v. Christopher Earl Wattslo. M2009-02570-CCA-R3-CD, 2012
WL 1591730, at *5 (Tenn. Crim. App. M&; 2012). The petitioner lived with

Ms. Watkins and the victim, Ms. Watkinghen fifteen-month-old child, in an

apartment rented by Ms. Watkirgl. The petitioner periodically babysat for the
victim. 1d. at *10.

On April 16, 2007, the petdner babysat the victim while Ms. Watkins went to
the dentistld. at *5. According to a statementéa given by the petitioner to the
police and played for the jury at triabhile babysitting, the giioner brought the
victim with him while he took tb trash outside to the dumpstdds. The victim

let go of the petitioner’s finger, began running, and fell down a nearbydill.
The victim injured his lip, and a kn@ventually appeared on his heédl. The
petitioner denied there welguises on the victim's faceéd. The fall occurred
around 11:00 a.m., but the petitioner avid. Watkins waited until 7:00 p.m. to
take the victim to the hospitadd.

Dr. Lawrence Stack, an emergency metkcphysician at Vanderbilt Hospital,
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and a resident examined the victim on April 16, 2007 at *6. The petitioner
identified himself to the doctors as the ints stepfather and said the victim fell
“flat on his face™ while heand the victim were walking down the hill to take out
the trashld. The petitioner further reported thefter falling, the victim slept for
most of the dayld. Dr. Stack noted the victim was fussy, unresponsive to
attempts to open his eyes, and had mialtlpruises on his forehead, face, upper
arms, and shouldersd. Dr. Stack diagnosed thectim with a concussion and
admitted him to the hospital so the Caemam, a consultation service responsible
for evaluating children suspected of beaigused, could evaluate his bruises and
home environmentd. at *6-7.

After being discharged from the hospit#the victim lived with Ms. Watkins’
father for approximately three weeHlsd. at *3. The victim subsequently lived
with Ms. Watkins’ motherfor another three week#d. at *4. Eventually, Ms.
Watkins asked if the victim could return to her home. Id. at *11. After a site visit
from a case worker during which Ms. Watkins lied and said she was no longer in
a relationship with the petitioner, thecttim began living with Ms. Watkins and

the petitioner agaird.t

The petitioner and Ms. Watkins contirtli®o reside together in June 2004. at

*5. According to the petitiner's statement, the mang of June 13, 2007, the
victim had a seizure while the petitioner changed his didgeat *5. It was hot

in the apartment, so the petitioner thought the victim was having a heat kiroke.
The petitioner put the victim in front offan, and the victim “'snapped out of it.”
Id.

Nicole Riley, the petitioner's cousin, téged that on the afternoon of June 13,
2007, the petitioner brought the victim a birthday party at her houdd. at *7.
The victim “just stood there™ ad did not move, talk, or playd. Ms. Watkins
later arrived, and the victim began to dd.

According the petitioner’s statement and Ms. Watkins’ trial testimony, somebody
named Michael spent the night in the apartment on June 14, [20@7 *5, *12.

The petitioner did not thk Michael hurt the victimld. at *5. Ms. Watkins
testified that Michael nevdrad contact with the victinid. at *12.

The petitioner further indicated in hisaggment that on the morning of June 15,
2007, he woke up to find the victimad gotten out of his playpen, gone
downstairs, and was “leaning on the coudb.”at *5. At some point, the victim
began screaming, and Ms. Wias gave him Tylenolld. Later that day, Ms.
Watkins fed the victim and exited the ajpaent, leaving the petitioner alone with
the victim.Id. Shortly thereafter, the petitioner noticed the victim’s lips were blue,
and he appeared lifelesd. The petitioner ran outde and called for helpd. The
petitioner, who did not know how to germ cardio pulmonary resuscitation
(“CPR”), blew into the victim’s muth and “pressed” on the victimd. A

1 Actually, it appears from the trial transcripiat the case worker was informed approximately
one week before her May 29 site visit that theim was again living with his mother. (Doc. No.

13-5 at 60, 62-63.)
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female neighbor then performed CPR oa Wittim, and he began to breatie.

Ms. Watkins offered a slightly different rgon of the eventsccurring June 15,
2007.1d. at *11. According to Ms. Watkins’ trial testimony, around 9:00 a.m., she
heard the victim screaming and got out of bed to check onlthirihe petitioner
was holding the victim and told Ms. Watkins thatfbend the child downstairs,
“asleep standing up.’1d. About five minutes later, the victim had a seizure that
lasted five to ten minuted. The petitioner did not wano call an ambulance, so
she gave the victim Tylenol and let him slelep.The victim remained weak and
sleepy for the remainder of the d&y.

Around 9:45 p.m., Ms. Watkins left the apaent to get something to eat while
the petitioner watched the victind. When she left, the victim appeared to be
breathing normallyld. When she returned about fiveinutes later, the victim
was not breathindd. One neighbor performed CPR, while another called @il 1.

Dr. Sandra Moutsios, a pediatrician anternist at Vanderbilt Hospital, testified
at trial as an expert in pedric medicine and child abudd. at *7. According to
Dr. Moutsios, after coming to the ergency room on June 15, 2007, the victim
was treated for continuous seizures, stabilized, and admitted to the hddpital.
Dr. Moutsios was part of the Care Te#@rsubsequently evaluate the victiioh.

Dr. Moutsios testified extensively abadilie injuries sustained by the victim and
indicated “it was his mental sta that was most concerningld. Dr. Moutsios
opined the victim sustained multiple injuries to his brain, one of which was acute
and occurred within aauple days of June 15, 200d. at *9. The other brain
injuries were oldend.

Because the brain injuries were differenésighey were not the result of a single
fall down the stairsld. at *9-10. According to DrMoutsios, had Ms. Watkins
and the petitioner sought medical treatmémt the victim prior to the seizure
occurring June 15, 2007, the lateizsee may have been preventéd.at *9.

In addition to brain injuries, the Care@dm discovered that the victim suffered a
fracture to his left an bone near the wriskd. at *8. Dr. Moutsios described the
fracture as a “buckle fracture™ meanirighere was some force that caused the
outside layer of the bone to actually buckldd’ Significant force would have
caused the fracture and could have bienresult of a “twisting mechanism.™
The fracture had started ieal, and Dr. Moutsios estated the victim’s arm was
broken one to two weeks before he Wasught to the hospital on June 15, 2007.
Id.

At the petitioner’s trial, the State madeference to Ms. Watkins living in the
“projects” and Mr. Watkis living “on the streetsin its opening statemeafTrial

2 The petitioner’s claim during post-convictioropeedings and in his pending habeas petition is
that there were references at trialMs. Watkins’ living in the “projects” andlis, Mr. Watts’,
living “on the streets.” (DadNo. 1 at 8; Doc. No. 13-24 at 5.) This reference to a “Mr. Watkins”
living “on the streets” is presumably a typogragathierror meant to reféo Mr. Watts. Later in
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counsel did not object. The& then called the followingitnesses as part of its
case-in-chief: Janell Driver, a paramedic with the Nashville Fire Department;
Bryan Jones, a paramedic with the Nashville Fire Department; Falonda Tolston, a
case manager for Child Protective Seeg; Detective Woodrow Ledford of the
Metropolitan Nashville Police Departme(iMNPD”); John Watkins, Lakeisha
Watkins’' father; Pamela Watkins, Lakeisha Watkins’ mother; Detective Faye
Okert of the MNPD; Dr. Lawrence Stack, BR physician at Vanderbilt Hospital;
Jessica Mitchell, Ms. Watkins’ next dooeighbor; Nicole Rey, the petitioner’s
cousin; Latoya Starks, a neighbor bfs. Watkins; Dr. Sandra Moutsios, a
pediatrician and internist at Vanderbilt Hospital; and Ms. Watkohsat *1-12.

In addition, the State playdbe petitioner’s videotapestatement to police, and a
video of the victim seizindd. at *5. The State then rested. at *13.

The State made the following electionaffenses at the close of its proof:

Count 1, the [petitioner] committed aggravated child abuse on or
about April 16, 2007, by causing seveead injuries to the victim,
including a concussion, inability tmpen eyes, and multiple facial
bruises; count 2, the [petitioner] committed child neglect by failing
to seek timely medical treatmemdr head injuries the victim
sustained on April 16, 2007; count 3, the [petitioner] committed
aggravated child abuse on or about June 15, 2007, by causing
severe head injuries to the victim, including anoxic brain damage,
acute subdural and subahnoid hemorrhages, retinal
hemorrhages, and severe se&s;, count 4, the appellant
committed aggravated child neglect by neglecting the victim’'s
welfare and failing to seek timely medical treatment for seizures
the victim experienced on thmorning of June 15, 2007, and his
“decreased physical abilities tughout that day;” count 5, the
appellant committed aggravatethild neglect by neglecting the
victim’'s welfare and failing to eek timely medical treatment for
the seizures the victim expenice on or about Wednesday, June
13, 2007; count 6, the appellant committed aggravated child abuse
by causing a subdural hematomadaother brain trauma to the
victim between May 29 and June 15, 2007; and count 7, the
appellant committed aggravatetild abuse by causing a fracture
to the victim’s left ulna between May 29 and June 15, 2007.

Id. at *7.

The petitioner declined to put on proof. Outside the presence of the jury, the trial
court held aMomonhearing, where the petitionesrdirmed his decision to waive
his right to testify was voluntary.

(Doc. No. 13-26 at 2-5.)

this same opinion, the Tennessee Court of Caimippeals discusses “the facts that Ms.

Watkins lived in the ‘projects’ and the petitiorized ‘on the streets.’{Doc. No. 13-26 at 5.)
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On September 3, 2009, the jury convicted pleétioner on all sevenounts: aggravated
child abuse, count 1, offensetéaApril 16, 2007; child neglectount 2, offense date April 16,
2007; aggravated child abuse, count 3, offets® June 15, 2007; aggravated child neglect,
count 4, offense date June 15, 2007; aggravatidl mbglect, count 5, offense date June 13 to
June 14, 2007; aggravated child abuse, céurdffense date May 29 to June 15, 2007; and
aggravated child abuse, count 7, offense tiédg 29 to June 15, 2007. (Doc. No. 13-1 at 105—
11.) The trial court sentenced thetitioner to 25 years in prisdar each of the ggravated child
abuse convictions in Counts 1, 3, andl@.)( It merged Count 2 witlCount 1 and ordered the
sentences for all the other convictions to run concurrently with one of the 25-year sentences, for
a total effective sentence of 75 yeald.)(

On direct appeal, the Tennessee Court afdal Appeals reversed the petitioner’s
convictions on counts 2, 5, andfifhding that there was insuffient evidence to support them.
(Doc. No. 13-16.) The courffamed in all other respecis its opinion dated May 3, 2012d()

The Tennessee Supreme Court denied permission to appeal on September 20, 2012. (Doc. No.
13-19.)

The petitioner filed gro sepetition for post-conviction relfan the trial court on June
18, 2013. (Doc. No. 13-20 at 53.) The court appointed counsel, who took no action in the case
and was replaced by substitute counsel on January 14, 214 §4, 67.) The petitioner’'s new
attorney filed an amended post-conviction petition on February 27, 2d14at {0.) The court
held a hearing on the petition on April 22, 20ib &t 80) and denied relief on January 11, 2016.

(Id. at 81-104.) The Tennessee Court of Crimigpeals affirmed on January 27, 2017 (Doc.
No. 13-26), and the petitioner did not seek @igonary review from the Tennessee Supreme

Court.



The petitioner’s petition for writ of habeasrpus pursuant to Section 2254 is deemed
filed in this court on April 28, 2017 (Doc. No. 19t and the respondent acknowledges that it is
timely. (Doc. No. 21 at 2.)

1. ISSUES PRESENTED FOR REVIEW

The petition raises the following claims for relief:

1. There is insufficient evidence to suppore thetitioner's convictins for aggravated
child abuse in counts 1, 3, and 6. (Doc. No. 1 at 4.)

2. The trial court erred by not severing the chdrgéenses for trial. (Doc. No. 1 at 6.)

3. The trial court erred by instructing the juiyat the petitioner’'s co-defendant was an
accomplice. (Doc. No. 1 at 6.)

4. The petitioner’s sentence is excessive wad based on facts not found by the jury in
violation of Apprendi v. New Jerse$30 U.S. 466 (2000). (Doc. No. 1 at 7.)

5. Trial counsel was ineffective for failing farovide adequate information and advice
about waiving the right to tesyifat trial. (Doc. No. 1 at 7.)

6. Trial counsel was ineffective for failing tall certain withesses. (Doc. No. 1 at 8.)

7. Trial counsel was ineffective for failing to file a motion in limine to exclude evidence
about “living in the projects and dhe streets.” (Doc. No. 1 at 8.)

8. Cumulative effect of trial counsel’s inefftiveness warrants awdrial. (Doc. No. 1
at 8.)

[11.  STANDARD OF REVIEW

The statutory authority of feddreourts to issue habeas pas relief for persons in state
custody is provided by 28 U.S.€.2254, as amended by the Antiterrorism and Effective Death
Penalty Act of 1996 (AEDPA). A tkeral court may grant habea$iekto a state prisoner “only
on the ground that he is in custody in violation of the Constitution or laws or treaties of the
United States.” 28 U.S.C. § 2254(a). Upon finding a constitutional error on habeas corpus

review, a federal court may only grant reliefitffinds that the error “had substantial and
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injurious effect or influence in determining the jury’s verdi@&récht v. Abrahamsorb07 U.S.
619, 637 (1993)Peterson v. Warrer811 F. App’x 798, 803-04 (6th Cir. 2009).

AEDPA was enacted “to reduce delays ie #xecution of state and federal criminal
sentences, particularly in capital cases . . .‘eaméurther the principle®f comity, finality, and
federalism.” Woodford v. Garceaub38 U.S. 202, 206 (2003) (quotiNgilliams v. Taylor 529
U.S. 362, 436 (2000)). AEDPA’s requirements “¢eean independent, high standard to be met
before a federal court may issue a writ of habeas corpus to set aside state-court titiecjst”

v. Brown 551 U.S. 1, 10 (2007) (citations omitteds the Supreme Court has explained,
AEDPA'’s requirements redct “the view that habeas gmis is a ‘guard against extreme
malfunctions in the state criminal justice systgmot a substitute for ordinary error correction
through appeal.”"Harrington v. Richter 562 U.S. 86, 102-03 (2011) (quotidgckson v.
Virginia, 443 U.S. 307, 332 n.5 (1979)). Where estaburts have ruled on a claim, AEDPA
imposes “a substantially higherdishold” for obtaimg relief than a de novo review of whether
the state court’s determination was incorr&thriro v. Landrigan550 U.S. 465, 473 (2007)
(citing Williams, 529 U.S. at 410).

Specifically, a federal court may not grant eab relief on a claim rejected on the merits
in state court unless the stateiden was “contrary to, onvolved an unreasonable application
of, clearly established Federal law, as determimethe Supreme Court of the United States,” or
“was based on an unreasonable eteation of the facts in light of the evidence presented in
the State court proceeding.” 28 U.S.C. § 2254(d)t) @)(2). A state cotis legal decision is
“contrary to” clearly established federal law un&asaction 2254(d)(1) “ithe state court arrives
at a conclusion opposite to that reached by §hpreme] Court on a question of law or if the
state court decides a case differently thdre [Bupreme] Court hasn a set of materially
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indistinguishable facts.Williams 529 U.S. at 412-13. An “unreastnte application” occurs

when “the state court identifies the correct lggahciple from [the Summe] Court’s decisions

but unreasonably applies that principbethe facts of the prisoner's caséd’ at 413. A state

court decision is not unreasonable under this standard simply because the federal court finds it
erroneous or incorredd. at 411. Rather, the federal courtshdetermine thahe state court’s
decision applies federal law @an objectively unreasonable manrdr.at 410-12.

Similarly, a district court on habeasview may not find a state court factual
determination to be unreasonable under Se@&%#(d)(2) simply because it disagrees with the
determination; the determination must be “@&dijvely unreasonable’ in light of the evidence
presented in the statcourt proceedings.Young v. Hofbauer52 F. App’x 234, 236 (6th Cir.
2002). “A state court decision inves ‘an unreasonable deterntina of the facts in light of
the evidence presented in the State court pdiegeonly if it is shownthat the state court’s
presumptively correct factual findings are rebd by ‘clear and convincing evidence’ and do
not have support in the recordiatthews v. Isheet86 F.3d 883, 889 (6th Cir. 2007) (quoting
§ 2254(d)(2) and (e)(1)put see McMullan v. Booke761 F.3d 662, 670 & n.3 (6th Cir. 2014)
(observing that the Supreme Court has notifiddrthe relationship between (d)(2) and (e)(1)
and the panel did not retiatthewsto take a clear position oncacuit split about whether clear
and convincing rebutting evidence is required d&opetitioner to survive (d)(2)). Moreover,
under Section 2254(d)(2), “it is not enough fbie petitioner to show some unreasonable
determination of fact; rather, the petitioner msfsbw that the resulting state court decision was
‘based on’ that unreasonable determinatidtice v. White660 F.3d 242, 250 (6th Cir. 2011).
Thus the standard set forth in 28 U.S.C. § 225#(dyranting relief ora claim rejected on the
merits by a state court “is a ‘difficult to meethd ‘highly deferentiaktandard for evaluating
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state-court rulings, which demands that statetadecisions be given the benefit of the doubt.”
Cullen v. Pinholster563 U.S. 170, 181 (2011) (quotiRichter, 562 U.S. at 102, and/oodford
v. Visciottj 537 U.S. 19, 24 (2002) (per curiampPetitioner carries the burden of proiaf.

Even that demanding review, however, is oadily only available to state inmates who
have fully exhausted their remediin the state court system. Title 28 U.S.C. 88 2254(b) and (c)
provide that a federal court may not grant a wfihabeas corpus on behalf of a state prisoner
unless, with certain exceptiortee prisoner has presented the sataem sought to be redressed
in a federal habeas court to the state codritsholster 563 U.S. at 182.This rule has been
interpreted by the Supreme Cbas one of total exhaustioRose v. Lundy55 U.S. 509 (1982).
Thus, each and every claim set forth in the faldéabeas corpus petition must have been
presented to the state appellate cdeidard v. Connor404 U.S. 270 (1971%ee also Pillette v.
Foltz, 824 F.2d 494, 496 (6th Cir. 198{®xplaining that exhaustion “generally entails fairly
presenting the legal and factual substance of esfaiyn to all levels of state court review”).
Moreover, the substance of the claim must haenltpresented as a federal constitutional claim.
Gray v. Netherland518 U.S. 152, 162-63 (1996).

The procedural default doctrine iscdlary to the exhaustion requiremeee Edwards
v. Carpentey 529 U.S. 446 (2000) (noting the intenplaetween the exhaustion rule and the
procedural default doctrine). If the state ¢alegcides a claim on an independent and adequate
state ground, such as a procedural rule prohibitiegstate court from reaching the merits of the
constitutional claim, a petgner ordinarily is barred fromesking federal habeas review.
Wainwright v. Sykes433 U.S. 72, 81-82 (197&ee also Walker v. Martirb62 U.S. 307, 315
(2011) (“A federal habeas court wiibt review a claim rejected laystate court if the decision of
the state court rests on a state law ground that is independent of the federal question and
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adequate to support the judgmentCpleman v. ThompspB01 U.S. 722 (1991) (same). If a
claim has never been presented to the state courts, but a state court remedy is no longer available
(e.g., when an applicable stagubf limitations bars a claimthen the claim is technically
exhausted, but procedurally barr€@hleman 501 U.S. at 731-32.

If a claim is procedurally defaulted, “fedetzdbeas review of the claim is barred unless
the prisoner can demonstrate cause for the defadilaetual prejudice asrasult of the alleged
violation of federal law, or demonstrate thailure to consider the claims will result in
fundamental miscarriage of justicdd. at 750. The burden of show cause and prejudice to
excuse defaulted claims is on the habeas petitibneas v. O'Deal79 F.3d 412, 418 (6th Cir.
1999) (citingColeman 501 U.S. at 754). “[Clause’ under the cause and prejudice test must be
something external to the petitiohesomething that cannot fairlye attributed to him [;] . . .
some objective factor external to the defensat[timpeded . . . efforts to comply with the
State’s procedural ruleColeman 501 U.S. at 753 (emphasisaniginal). Examples of cause
include the unavailabilitpf the factual or legal basis for agh or interference by officials that
makes compliance “impracticableld. To establish prejudicey petitioner must demonstrate
that the constitutional error “worked toshactual and substantial disadvantageegrkins v.
LeCureux 58 F.3d 214, 219 (6th Cir. 1995) (quotidgited States v. Fragdy56 U.S. 152, 170
(1982)); see also Ambrose v. Book&84 F.3d 638, 649 (6th Cir. 201@)nding that “having
shown cause, petitioners must show actualudieg¢ to excuse theidefault”). “When a
petitioner fails to establish cause to excuse aquioral default, a court does not need to address
the issue of prejudice.Simpson v. Jonek38 F.3d 399, 409 (6th CiR000). Likewise, if a
petitioner cannot establish prejudites question of cause is immaterial.

Because the cause and prejudice standandtia perfect safeguard against fundamental

10



miscarriages of justice, the United States 8o Court has recognized a narrow exception to
the cause requirement where a constitutionabtimh has “probably resulted” in the conviction
of one who is “actually innocentif the substantive offensBretke v. Haley541 U.S. 386, 392
(2004) (citingMurray v. Carrier, 477 U.S. 478, 495-96 (1986@¢cord Lundgren v. Mitchell
440 F.3d 754, 764 (6th Cir. 2006).

V. ANALYSIS

A. SUFFICIENCY OF THE EVIDENCE

The petitioner alleges in Claim 1 that there was insufficient evidence of serious bodily
injury to support his awictions for aggravated child aklugn Counts 1 and 6 and insufficient
evidence that he committed the offense undeglythe aggravated child abuse conviction in
Count 3. (Doc. No. 1 at 4-5.) He challenged #ufficiency of the evidence for all of his
convictions on direct appeal. A®rtinent to the current clainhe Tennessee Court of Criminal
Appeals found as follows:

The appellant argues that the evidence is insufficient to support the convictions.
When an appellant challenges the sufficiency of the convicting evidence, the
standard for review by an appellate caartwhether, after \@wing the evidence

in the light most favorable to the prosg&on, any rational trier of fact could have
found the essential elements of the crime beyond a reasonable dagktdn v.
Virginia, 443 U.S. 307, 319 (197%e¢e alsalenn. R. App. P. 13(e). The State is
entitled to the strongest legitimate viest the evidence and all reasonable or
legitimate inferences which may be drawn therefr&ee State v. Cabbager1
S.w.2d 832, 835 (Tenn. 1978). Questionsocawning the credibility of witnesses
and the weight and value to be afforded the evidence, as well as all factual issues
raised by the evidence, aresobved by the trier of facSee State v. Blan®58
S.w.2d 651, 659 (Tenn. 1997). This courtlwiot reweigh or reevaluate the
evidence, nor will this court substieu its inferences drawn from the
circumstantial evidence for those inferences drawn by the §a&®.id Because a

jury conviction removes the presumptiohinnocence with which a defendant is
initially cloaked at trial and replacesanh appeal with one of guilt, a convicted
defendant has the burden of demonsitatio this court that the evidence is
insufficient.See State v. Tugglé39 S.W.2d 913, 914 (Tenn. 1982).

A guilty verdict can be based upon direcidemce, circumstantial evidence, or a
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combination of direct and circumstantial evider&te v. Hall976 S.w.2d 121,

140 (Tenn. 1998). “The jury decides the weight to be given to circumstantial
evidence, and ‘[t]he inferences to be drawn from such evidence, and the extent to
which the circumstances arensistent with guilt and inconsistent with innocence,
are questions primarily for the jury.3tate v. Ricel84 S.W.3d 646, 662 (Tenn.
2006) (quotingState v. Marable 313 S.W.2d 451, 457 (Tenn. 1958)). “The
standard of review ‘is the same whettiee conviction isbased upon direct or
circumstantial evidence.’State v. Dorantes331 S.W.3d 370, 379 (Tenn. 2011)
(quotingState v. Hansqr279 S.W.3d 265, 275 (Tenn. 2009)).

1. Aggravated Child Abuse - Counts 1, 3, 6, . . .

The appellant contends thie evidence is insufficierib support his aggravated
child abuse convictions. A defendant isltyuof aggravated child abuse when the
defendant commits the offense of child abuse and the conduct results in serious
bodily injury to the child. Tenn. Code Ann. § 39-15-402(a)(1). Child abuse occurs
when a person “knowingly, ér than by accidental eans, treats a child under
eighteen (18) years of agesach a manner as to inflimjury.” Tenn.Code Ann.

§ 39-15-401(a). “A person adtmowingly with respect ta result of tle person’s
conduct when the person is aware thatdtveduct is reasonably certain to cause
the result.” Tenn. Code Ann. 8 39-11-30R(Bodily injury “includes a cut,
abrasion, bruise, burn or disfigurement, and physical pain or temporary illness or
impairment of the function of a bodily mer, organ, or mental faculty[.]” Tenn.
Code Ann. 8§ 39-11-106(a)(2). Alhe time of the appelldés trial, serious bodily
injury was defined as bdg injury that involved

(A) a substantiatisk of death;

(B) Protracted unconsciousness;

(C) Extreme physical pain;

(D) Protracted or obwus disfigurement; or

(E) Protracted loss or substantiaipairment of a function of a bodily
member, organ or mental faculty.

Tenn. Code Ann. § 39-11-106(a)(34)(A)—(E). FN3

FN3 We note that in July 2009, twoonths before the appellant’s
trial, our state code was amended to define “serious bodily injury
to the child” in Tennessee Code Annotated Section 39-15-402(d)
as

includ[ing], but . . . not limited to, second-or third-
degree burns, a fractuoé any bone, a concussion,
subdural or subarachnoid bleeding, retinal
hemorrhage, cerebral edema, brain contusion,
injuries to the skin that involve severe bruising or
the likelihood of permant or protracted
disfigurement, inclugdig those sustained by

12



whipping children with objects.

Moreover, “[a] broken bone of a ctilvho is eight (8) years of age
or less” was added to the list for serious bodily injury in Tennessee
Code Annotated s&on 39-11-106(a)(34).

The trial court instructed the jury ocriminal responsibility. A defendant is
criminally responsible for an offense committed by another if, “[a]cting with
intent to promote or assist the commission of the offense, or to benefit in the
proceeds or results of the offense, fefendant] solicits, directs, aids, or
attempts to aid another person to catrtire offense.” Tenn. Code Ann. § 39-11-
402(2). *[Ulnder the theory of criminal responsibility, presence and
companionship with the perpetrator affelony before and after the commission
of the crime are circumstances from whign individual’s participation may be
inferred.” State v. Dorantes331 S.W.3d 370, 386 (Tenn. 2011) (quotBtgte v.
Phillips, 76 S.W.3d 1, 9 (Tenn. Crim. App. 2001l)).addition, “no specific act or
deed need be demonstrateldl.” (citing State v. Ball973 S.W.2d 288, 293 (Tenn.
Crim. App. 1998)). A defendant also @iminally responsible for an offense
committed by another if,

[h]aving a duty imposed by law or voluntarily undertaken to
prevent commission of the offense and acting with intent to benefit
in the proceeds or results of the offense, or to promote or assist its
commission, the person fails to targeasonable effort to prevent
commission of the offense.

A step-parent and caretaker has a dutprtitect a child from harm and provide
the child with emergency attentioState v. Hodges7 S.W.3d 609, 623 (Tenn.
Crim. App. 1998).

For count 1, the State alleged that the appellant committed aggravated child abuse
on or about April 16, 2007, by causing seveénead injuries to the victim,
including a concussion, inability to operstayes, and multiple facial bruises. The
appellant asserts that the evidence ssifficient to support the conviction because

it failed to establish that the victim féered serious bodily injury. The evidence
shows that the victim’s eyes were swolkghut, that he had numerous bruises and
abrasions on his face and upper body, aatlltke had knots on his head. He also
had a concussion, which Dr. Stack explained was a disruptibrain function,

and would not open his eyes. In our view, such injuries, particularly in a
seventeen-month-old child, qualify aserious bodily injury. Therefore, the
evidence is sufficient teupport the conviction.

For count 3, the State alleged that the appellant committed aggravated child abuse
on or about June 15, 2007, by causing sevead hguries to the victim, including
anoxic brain damage, acute subdurabl asubarachnoid hemorrhages, retinal
hemorrhages, and severe seizures. Theeléant asserts that the evidence is
insufficient to support the convicim because the evidence is entirely
circumstantial and indicates the wmts mother caused the injuries. Dr.
Moutsious testified that the victim hdieeds in his brain and that one of the
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bleeds occurred within a couple ofydaof June 15. Although Dr. Moutsious
could not say precisely when the bleed occurred, she was concerned that the
victim had sustained a brain injunyithin minutes of the time he stopped
breathing. The evidence demonstrated that appellant and Watkins were the
victim's sole caregivers in the y& leading up to the victim’s June
hospitalization. Watkins tolthe police that she allowede appellant to discipline

the victim, that he took the victim into a room and shut the door, and that she
heard thuds in the room. Moreover, the evidence showed that the appellant was
alone with the victim just before the victim experienced the seizure that caused
him to stop breathing. Therefore, the evidence is sufficient to show that the
appellant caused the anoxic brain dgmaacute subdural and subarachnoid
hemorrhages, retinal hemorrhages, and sesa&meires that the victim suffered on

or about June 15.

For count 6, the State alleged that the appellant committed aggravated child abuse
by causing a subdural hematoma and otirain trauma to the victim between
May 29 and June 15, 2007. The appellaguas that the eviden is insufficient

to support the conviction because (1) Bte failed to show that the victim
suffered a subdural hematoma and branrira other than the subdural hematoma
and brain trauma related to count 3, (2 ®tate failed to show that the victim
suffered serious bodily injury, and (3he evidence doesot ensure juror
unanimity. Dr. Moutsious testified thatetvictim suffered multiple brain injuries

that were caused by significant force. Shal that while one of the victim’s brain
bleeds occurred within a couple of dayfsJune 15, other bleeds were older than
two weeks. In her opinion, the victim dha brain injury before the Wednesday,
June 13, seizure. As stated above, Watkins and the appellant were the victim’s
sole caregivers, and Watkins testifieditthhe appellant pushed the victim and
“would thump” the victim when the appatiadisciplined the victim. Also, in her
statement to police Watkins said thshhe heard thuds when the appellant
disciplined the victim. Therefore, the idgnce is sufficient to show that the
appellant caused prior bratrauma to the victim, which resulted in older brain
bleeds. Moreover, we are unpersuaded byagpellant’s claim that the victim did

not suffer serious bodily injury. Bleeding the brain, particularly bleeding that
causes a seizure such as the one the victim experienced on Wednesday, June 13,
involves substantial impairment of aniction of a bodily organ. The evidence is
sufficient to support the conviction faggravated child abuse in count 6.

(Doc. No. 13-16 at 19-23.)

The respondent asserts that this ruling was reasonable. (Doc. No. 21 at 18.) Petitioner
contends that it was “contrary t involved an unreasonable apption of clealy established
federal law.” (Doc. No. 1 at 5.)

The right to due process guaranteed by the Constitution ensures that no person will be
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made to suffer the onus of a criminal comigic except upon sufficient proof. The evidence is
sufficient if “after viewing the evidence in ghlight most favorable to the prosecuti@ny
rational trier of fact could have found thesential elements of ¢hcrime beyond a reasonable
doubt.” Jackson v. Virginia443 U.S. 307, 319 (1979) (emphaisisoriginal). The state court
accurately identified this deferential standard andlyzed the evidence presented at trial in light
of it, so the question preded is whether its conclusions amounted to an unreasonable
application of the law or dermination of the facts.

Analysis of an exhausted insufficient-evidence claim in the habeas context is doubly
deferential: “First, deference shdube given to the trier-of-fact’'serdict, as contemplated by
Jackson second, deference should be given to thdgstaurt’s] considextion of the trier-of-
fact's verdict, as dictated by AEDPATucker v. Palmer541 F.3d 652, 656 (6th Cir. 2008).
This review imposes a “standard . . . sondading that ‘[a] defendd who challenges the
sufficiency of the evidence to sustain his catieh faces a nearly surmountable hurdle.”
Davis v. Lafler 658 F.3d 525, 534 (6th C2011) (en banc) (quotingnited States v. Oro$78
F.3d 703, 710 (7th Cir. 2009)). Jurors have “brd#étretion in deciding what inferences to
draw from the evidence,” and when there &aenumber of plausible ways to interpret the
record,” the state court’s interpretation must betdisturbed by a habeas court as long as it is
among those plausible interpretatiol@®oleman v. Johnsorb66 U.S. 650, 655 (2012) (per
curiam); Renico v. Left559 U.S. 766, 778 (2010). The Supreme Court has explained how
constrained a federal habeas cous\gew in these circumstances is:

The opinion of the Court idackson v. Virginia443 U.S. 307 (1979), makes clear

that it is the rgsonsibility of the jury—not the court—to decide what conclusions

should be drawn from evidence admittedrial. A reviewing court may set aside

the jury’s verdict on the ground of insufeit evidence only ifio rational trier of

fact could have agreed with the jutywhat is more, a federal court may not
overturn a state court demsi rejecting a sufficiency ahe evidence challenge

15



simply because the federal court disagmeik the state court. The federal court

instead may do so only if the state dalecision was “objectively unreasonable.”

Renico v. Lett559 U.S. 766, 773 (2010) (internal quotation marks omitted).

Because rational people can sometimesgliee, the inevitable consequence of

this settled law is that judges will m@times encounter convictions that they

believe to be mistaken, butaththey must nonetheless uphold.
Cavazos v. Smitth65 U.S. 1, 2 (2011) (per curiam).

Accordingly, a federal court reviewing theffstiency of the evidence on habeas review
may not re-weigh evidenc&larshall v. Lonberger459 U.S. 422, 434, (1983). A reviewing
court “faced with a record of historical fa¢ket supports conflicting inferences must presume—
even if it does not affirmatively appear on the record—that the trier of fact resolved any such
conflicts in favor of the prosecutioand must defer to that resolutiomMright v. West505 U.S.
277, 296-97 (1992).

With regard to Count 1, éhstate appellate court reasblyaconcluded that there was
evidence supporting a finding thidte victim suffered injuries on or about April 16, 2007, and
that those injuries constituted serious bodiljuipn. The petitioner does not explain why he
believes those findings to be unreasonable. He might be tbamsthe fact that a concussion
was not observable on the victim's CT scaBut Dr. Stack testified that evidence of a
concussion is not found in CT scans and thaliagnosed the victimith a concussion based on
clinical observations. (Doc. No. ¥3-at 33, 57.) Further, thenfling that a concussion is a
serious injury is reasonable iglhit of Dr. Stack’s teghony that a concussion is an injury to the
brain resulting in “disrption of the brain function” and greatsusceptibility to further injury.
(SeeDoc. No. 13-6 at 32—-33.) Likese, it is reasonable to concluthat the victim’s inability to
open his eyes and exhibiting “a lot of discomfasthen hospital staff tried to open his eyes

evidenced serious bodily injups defined by Tennessee laBeéid. at 24.)
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It is indisputable thathe victim suffered serious bodilgjuries on or about June 15 as
charged in Count 3, but the petitioresserts that there is insufficient evidence to establish that
he inflicted those injuriesThere is no direct evidence irethecord about presely when or how
those injuries were inflicted. As the stafgpallate court observed, however, there was evidence
that the petitioner was alonsith the victim when the etim stopped breathing, and Dr.
Moutsios testified that the injury could have been inflicted within just a few minutes of that
event. In fact, she testified that injury withminutes is “oftentimes” the case “when we see
children present with such sevapisodes of stoppingreathing and seizufglDoc. No. 13-7 at
41.) There are more than one “plausible/svip interpréthe record” inthis caseColeman 566
U.S. at 655, but the petitioner’s inflicting remus bodily injury on the victim during those
moments alone just before the victim stoppeshbhring is certainly among them. Accordingly,
this court cannot conclude on habeas revieat the state court’sonclusion was “objectively
unreasonable,” as requiredgrant relief on this claimCavazos565 U.S. at 2.

The petitioner also disputes that there is sufficient evidence of “a subdural hematoma and
other brain trauma” inflicted between May 29 ahthe 15, as charged in Count 6 and distinct
from the Count 3 injury thatogurred on or adut June 15.§eeDoc. No. 13-9 at 9-10 (state’s
election of offenses).) The victim was tnbospitalized or evaluated by any medical
professionals during the 17-day tirperiod in question. Dr. Moutss testified that, in addition
to the acute bleeding in the victim’s brain bisi on the MRI performed in the early morning of
June 16, there were indications on the MRI ofs§ble old subduralghat were “older than two
weeks.” (Doc. No. 13-7 at 63.) She explairigthere’s not a way to confirm that.id.) She
testified that she was concerned that a seitiue victim reportedly suffered on June 13 was a
“response[] to prior head injurydnd that she believed he hadfsted an injury to his brain
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before that seizured, at 38), but there is no evidencenoecting the June 13 seizure with
suspected subdural hematomas that were moreiltaweeks old just a few days after June 13.
The state elicited testimony from the victimisother that the petitioner was alone with the
victim for around five minutes on June 13 whbge seizure occurred (Doc. No. 13-8 at 38—42),

but again, the “old subdurals” realed by the MRI could not have been caused by any injury on
that date. Subdural hematomas more than two svelekon June 16 must have been inflicted on

or before June 1. There are four days of overlap between the May 29 beginning of the period
charged in Count 6 and thattdabut there is no @&@ence in the recordbout any incidents
involving the victim and the petither on those pacular dates.

The state appellate court relied on infatmon from the victim’s mother about the
petitioner's mistreatment of théctim as evidence in support tfe petitioner’'s conviction on
Count 6. The mother, whom the prosecutor dbedrin his closing arguent as “not somebody
of high intellectual abilies” and “not somebody who can get from Point A to Point B to Point C
easily” (Doc. No. 13-9 at 13), ther testified to or acknowdiged having told the police the
following relevant facts:

e “Whenever Mr. Watts would be insideetlhoom with Christopher, he would push
him and he would thump him up beside thead and he pulled his shirt up over

his head one time that | had seen andhiletrun into the wall.” (Doc. No. 13-8 at
65.)

e She once saw the petitioner push the victivho “fell on his butt” and started
crying, but did not appear to be injureldl. @t 65-66.)

e “One time” she heard the victim fall andé his head on the floor, but she did not
actually see or hear ghe “just assumed.Id. at 67.)

e She falsely told police that she healoud thumps coming from inside the
bedroom when the petitioner and thetim were in the bedroomld. at 68.)

e She saw the petitioner “thump” the victiome time, which she explained meant
flicking the victim withhis fingers on the victim’s foreheadd (at 69—70.)

e She falsely told police that she had hettul petitioner cause the victim to hit the
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wall four times and the floor twiceld at 98.)
The victim’s mother was not asked for and dmt provide any time frames for any of those
events. The following exchange during re-diregamination by the prosecutor adequately
captures the tenor of her testimony:
Q. So, | guess, the question then, Msikie, you admitted to the police that

sometimes—a lot of times, everyyddasically, you would hit your son
with a belt, but you only cauddruises one time; right?

A. Yes, | did.

Q. So where did your son get all thedker injuries, ifit's only you and Mr.
Watts that are caring for him?

A. I’'m assuming Mr. Watts.

Q. Assuming. That's the word you usedth the police; right, assuming?
You told the police that you werassuming that Mr. Watts did these
things?

A. Yes.

Q. And then later, you told them that you actually withessed him doing things
and heard things; right?

A. Yes, | did.

Q. So which is it, you're assuming you actually witnessed and heard?

A. | witnessed some, but I—

Q. What, specifically, did you witness that caused injuries to your son?

A. Him pushing him, thumping him on the forehead, calling him a momma’s
boy, telling him to stop crying.

Q. Well, you told us when he pushed your son down the one time, your son
landed on his butt and he didn’t get hurt from that; right?

A. Yes, | did.

Q. You told us that when he thuntbgour son, he didn’get hurt, he just
cried; right?

A. Yes.

Q. So when did your son get #lese other serious injuries?

A. | guess whenever he was with Mr. Watts.

(Doc. No. 13-8 at 99-100.)

Again, the state’s election of offense fGount 6 was that the petitioner “committed
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aggravated child abud®y causing a subdural hematoraad other brain traumao the victim
between May 29 and June 15, 200{Doc. No. 13-26 at 5 (ephasis added).) A subdural
hematoma is a specific medical conditiondaside from the acute hematomas supporting the
conviction on Count 3 for causing acute subbtlared subarachnoid hemorrhages on or about
June 15, Dr. Moutsios testified that all oktbther possible hematomas found on the victim’s
MRI on June 16 were more than two weeks olb conclude that (1) the victim suffered a
subdural hematoma during the 4-day overlafwben that time period and the time period
covered by Count 6, and (2) that subdural hematewamthe result of abasand (3) that abuse
was perpetrated by the petitionethe only evidence of which is Ms. Watkins’s assumptions and
guesses—requires more than just an interpretation of the evidence in this case to which this
court could defer. It requiresmia speculation that is hgupported by the evidence in the record.

A jury might arguably have made a reasonaifierence that the petitioner inflicted some
injury on June 13 to cause the seizure the vicgportedly experienced that day, but there is
simply no evidence of subdural hematomanflicted on that day, as charged in Count 6. To the
contrary, Dr. Moutsios’s testimony was to theeeffthat the old hematomas were inflicted more
than 12 days before June 13. The Tennessed GoGriminal Appeals’s apparent reliance on
the June 13 seizure and Ms. Watkins'’s testynimnsupport the conviction on Count 6 was thus
objectively unreasonable. Accondiy, the petitioner is entitled to relief on this part of his
claim, and his conviction on Count 6 will be conditionally vacated.

B. FAILURE TO SEVER OFFENSES

The petitioner alleges that the trial court’s @émif his pre-trial motion to sever the trial

3 As discussed below in Section IV.C, Ms. Watkins was an accomplice to Count 6, and her
uncorroborated testimony could therefore ngiort a conviction on that count as a matter of

state law.
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of Counts 1 and 2, relating tous® and neglect in April 2007 ofin the other counts “violate[d]
Tennessee Rule of Criminal Procedure 13(b)” analéR.4(b)(1).” (Doc. Nol at 6.) He asserts
that he “suffered great prejudice” from the faildoesever the counts for trial, but he does not
identify any federal constitutional right that svaiolated by trying the offenses togethed.)(
Similarly, all eight pages of thegetitioner’s brief on direct appedkvoted to this issue focused
on Tennessee Rules of Criminal Procedure—padatity Rule 14(b)(1)—ad state decisional law
construing them. (Doc. No. 13-14 at 35-43.) eThennessee Court of Criminal Appeals’
analysis of the claim likewise rested eely on state law. (Doc. No. 13-16 at 15-17.)

Federal courts may grant the writ of habeagpus only on the ground that the petitioner
is “in custody in violation of the Constitution or laws or treaties of the United States.” 28 U.S.C.
§ 2254(a);Estelle v. McGuire502 U.S. 62 (1991). “[F]ederal bas corpus relief does not lie
for errors of state law.Estelle 502 U.S. at 67 (quotingewis v. Jeffers497 U.S. 764, 780
(1990)). “[l]t is not the povince of a federal habeasowt to reexamine state-court
determinations on state-law questionsl” at 67—-68. The petitionerdaim that the trial court
violated state rules of criminal proceduréhgs not cognizable faeview under Section 2254.

Moreover, even if the currendlaim rested on some faaé constitutional ground, it
would be deemed procedurally defaulted due éofélure to exhaust the federal claim in state
court. The Sixth Circuit has identified four fart relevant to whether petitioner’s state court
pleadings have “fairly presented” a federdhim: (1) relying onfederal cases employing
constitutional analysis, (2) relying on stateasaemploying federal constitutional analysis, (3)
phrasing the claim in terms of constitutional law(4) alleging facts wellvithin the mainstream
of constitutional lawPudelski v. Wilson576 F.3d 595, 606 (6th Cir. 2009) (citiMcMeans v.
Brigang 228 F.3d 674, 681 (6th Cir. 2000)). Thedit@ner has not satisfied any of those
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factors. The petitioner did not cite the fedaranstitution or any federal cases construing it in
his state court brief. And one of the primargtstcases on which he relied in state court makes
explicit the “non-constitutional” rtare of the relevant analysimder state law: “Whether a trial
court should grant a severance under TennesskedR€Criminal Procedure 14(b)(1) involves
primarily an evidentiary question,datrefore, ‘the effecdf a denial of thatight is weighed by the
same standard as other non-citasbnal evidentiay errors[.]” State v. Dentgnl49 S.W.3d 1,

15 (Tenn. 2004).

Accordingly, the court concludes that thikim is not cognizable in federal habeas
review. Alternatively, the coudoncludes that any cognizable fealassue raised by this claim
is procedurally defaulted amibt subject to federal review.

C. ACCOMPLICE INSTRUCTION

The petitioner alleges in this claim that “tti&al court erred by instructing the jury that
Lakeisha Watikins [sic] was an accomplice asatter of law because the instruction amounted
to a judicial comment on the evidence.” (Do®m.N at 6.) He exhausted this claim on direct
appeal, where the state afdgie court rejected it:

The appellant argues that the trial court @tvg instructing the jury that Lakeisha
Watkins was an accomplice as a mattela®f because the instruction amounted
to a judicial comment on the evidencehe State argues that the trial court
properly instructed the jury. Weonclude that the appellaistnot entitled to relief
on this issue.

At the conclusion of Watkins’ testimony,ethrial court informed the parties that

“I have added about Lakeisha Watkins being an accomplice.” Defense counsel
answered, “Okay. Fine.” The trial courtrdmued, “And | am instructing that she

is an accomplice and that her testimonyuld have to be corroborated.” Defense
counsel stated, “Fine.” During the jury chargee trial court insticted the jury as
follows:

In this case, the Court charges you that the witness, Lakeisha
Watkins, was an accomplice in the alleged offenses, and before the
defendant can be convicted, yowst find that this accomplice
testimony has been sufficiently corroborated.
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An accomplice is a person who knowingly, voluntarily and with
common intent with a defendaninites with him or her in the
commission of an offense.

After the trial court finiskd instructing the jury, defense counsel asked for a
bench conference. During the conference, counsel stated,

| apologize for not mentioning thiesarlier, but | ran into this. My
problem is with the first sentence of the accomplice charge here,
saying, the Court charges you that she was an accomplice. . . . The
Court doesn’t mean that. But it mighfer to the Jurors that you're
finding that she was an accomplitenean, as a matter of fact[.]

The trial court stated, “She is. | have to tell them. This is the law in this case. It's
not whether they find her as an accomplice. She was.”

A defendant has a “constitutional right to a correct and complete charge of the
law.” State v. Teel793 S.W.2d 236, 249 (Tenn. 1990). A charge resulting in
prejudicial error is one that fails to fgirsubmit the legal issues to the jury or
misleads the jury about the applicable |&8tate v. Hodge®944 S.W.2d 346, 352
(Tenn. 1997).

An accomplice is someone who “knowiggloluntarily, and with common intent
participates with the principal offender in the commission of the crime alleged in
the charging instrumentState v. Griffis964 S.W.2d 577, 588 (Tenn. Crim. App.
1997). Generally, the question of a witness’s status as an accomplice is answered
by determining whether that person abulave been indicted for the charged
offense.State v. Boxley76 S.W.3d 381, 386 (Tenn. Crim. App. 2001). If the facts
about the witness’s parti@gon in the crime are cleand undisputed, the trial
court must declare the witness to beaanomplice as a matter of law and instruct
the jury that the accomplice’®stimony must be corroborate8tate v. Eric
Ricardo Middleton No. W2010-01427-CCA-R3-C2011 Tenn. Crim. App.
LEXIS 833, *47, 2011 WL 5573730 (Tenn. CriApp. Nov. 14, 2011) (citing
State v. Lawsqr794 S.W.2d 363, 369 (Tenn. Crimp@ 1990)). However, if the
facts are disputed or subject to differerferences, the jury should determine as a
guestion of fact whether theitness was an accomplicBtate v. Andersqro85
S.W.2d 9, 16 (Tenn. Crim. App. 1997).

Initially, we note that the appellant failed to object when the trial court stated that
it was going to give the accomplice as a matter of law instruction and failed to
make a contemporaneous oliiee during the jury charge&seeTenn. R. App. P.
36(a). In any event, Watkins was indict@sl a co-defendant in all but one of the
counts, and a jury found her guilty prior to the appellant’s trial. Therefore,
Watkins was an accomplice as a mattelaaf with regard to counts 2 through 7,
and the trial court properly instructecetfury. As to count 1, Watkins testified
that she was not present when the victim’s injuries occurred on April 16, and she
was not charged with causing his injuri@ferefore, she was not an accomplice
as a matter of law with reghto that count. However, as noted by the State, the
trial court’s instruction held the Stateddigher burden, requmg the jury to find
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that her testimony was corroborated. Theref the State has demonstrated that
any error regarding the trial ed’s instruction was harmlesSee Rodrigue254
S.W.3d at 371.

(Doc. No. 13-16 at 17-19.)

The respondent asserts that this claim is procedurally defaulted because the Tennessee
Court of Criminal Appeals found it was waived the failure to lodge &mely objection to the
instruction in question. (Doc. N@1 at 23.) The court disagreeshe state court “note[d],” as
an “initial” observation, that thpetitioner had not objected befaeduring the juryinstruction.
But it did not address whether the objection imrataly after the instruction was sufficient to
preserve the issue or whether any other circumstances avoided application of the state’s waiver
rule. Instead, it proceeded amalyze the petitioner's claim on the merits. When a claim has
been raised and addressed iatestcourt, federal habeas review is only foreclosed when the
record demonstrates “unambigucstsite-court reliance on a pemtural default,” which is not
present in this caselenderson v. Palme730 F.3d 554, 561 (6th Cir. 2013) (quotBgwling v.
Parker, 344 F.3d 487, 499 (6th Cir. 2003)). The staiart’s use of the phrase “in any event”
before turning to its merits analysis is akoanother state courtgse of “notwithstanding,”
which the Sixth Circuit considered ambiguous:

The language used by the Kentucky Supré&oart in its opinion reveals that it

did not clearly rely on Bowtig's procedural default to dismiss the claims raised

in his supplemental motion. After noting thithe claims were ised only in the

struck supplemental pleadings, the Kekfu&upreme Court went on to consider

the merits of those claims, stating, “Mdthstanding that his supplemental motion

was struck by the trial court, in the irgst of judicial economy we will review the

seven additional claims of ineffective atance of counsel raised in the motion.”
Bowling I, 981 S.W.2d at 551.

There are two reasonable interpretations to which this statement is susceptible.
The Kentucky Supreme Court may have bedging on the procedural default.
Its dismissal of Bowling’s claims on thmerits would therbe considered an
alternative holding. In such situation, we would considére claims in the struck
motion procedurally defaulte@ee Harris v. Reed89 U.S. 255, 264 n.10 (1989)
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(stating that “a state courtad not fear reaching the merits of a federal claim in
an alternative holding”)Coe v. Bell 161 F.3d 320, 330 (6th Cir. 1998). However,
the Kentucky Supreme Court may viea well been using the word
“notwithstanding” to ignore the issue pbssible procedural default and consider
the claims on the merits. In such a ca®wling’s claims would not be defaulted
because the state court would not hagerbrelying on the procedural bar in its
disposition of the case.

We find both interpretations eminentlplausible. The use of the word
“notwithstanding” could suggest eithénat the Kentucky Supreme Court was
enforcing the procedural default dhat it was waiving it. Moreover, the
possibility that the Kentucky Supreme Cburas in fact waiving the default is
amplified by the fact that it went on to consider Bowling’s claims on the merits.
See Harris 489 U.S. at 266 n.13 (noting that “fuwle it perhaps could be argued
that this statement would have sufficedd the state court never reached the
federal claim,” the fact that “the stateurbclearly went on to reject the federal
claim on the merits” makes it less cleaattthe state court aally relied on the
procedural bar). Ultimately, the fact that both interpretations are sensible settles
this issue in Bowling’s favor, for theraust be unambiguowsgate-court reliance

on a procedural default for it to block our revie8ee Gall v. Parker231 F.3d
265, 321 (6th Cir. 2000%ert. denied533 U.S. 941 (2001).

Bowling v. Parker 344 F.3d 487, 498-99 (6th Cir. 2003). Likewise, the ambiguity in the state
appellate court’s ruling on this claim settles the default issue in the petitioner’s failure, and the
court turns to the reasonablenesshef state court’s merits ruling.

The petitioner asserts that th@ate court “erred” by giving th instruction, but he does
not explain whether or why heitiks the state appellate cosrt'uling was unreasonable. (Doc.
No. 1 at 6.) Another district court in thgtate has very recently explained Tennessee’s law
regarding when a witness is deemed to be an accomplice:

“It is well-established in Tennessee thatconviction may not be based solely
upon the uncorroborated testimony of an accomplic&ibbs 2013 WL
3324957, at *3 (quotin@tate v. Shayd7 S.W.3d 900, 903 (Tenn. 2001)). A trial
court must pronounce a witness to beaaoomplice as a matter of law where “the
evidence is clear and undisputed thheJtwitness participated in the crimed.

Where, “however, . . . the evidence is unclear, then the issue of whether a witness
is an accomplice is a question of fact fag jary to decide, and if the jury decides

that the witness is an accomplice, thenmust determine whether there is
sufficient evidence corroboraty the witness’s testimonyld. (citing State v.
Griffis, 964 S.W.2d 577, 588 (ha. Crim. App. 1997)).
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Gibbs v. Crowe|l No. 116CV01231STAJAY, 2019 WL 29801, at *6 (W.D. Tenn. June 27,
2019). The petitioner does not cite any l&wv the proposition that such an accomplice
instruction is unconstitional. To the contrary, the SkxtCircuit has found on habeas review
that it is error tofail to instruct that a codefendant is an accomplice as a matter of law whose
testimony must be corroboratesbdurRahman v. Carpente805 F.3d 710, 716 (6th Cir. 2015)
(explaining that “Abdur'Rahman’soclefendant was an accomplicesamatter of law, so the trial
court should have instructed thuey that his testimony had to lm®rroborated,” and going on to
find any error harmlessgccord Thompson v. Beck81 F. App'x 747, 750 (10th Cir. 2006)
(finding failure to instruct that a witness was an accomplice as a matter of law was harmless
error). Accordingly, the petitioner's argumentathsuch instructions constitute “judicial
comment on the evidence” or are otherwise impropee@oc. No. 1 at 6) is not supported by
any federal law.

The state court determined that the accompiiseruction was in error to the extent that
it applied to counts on which Ms. Watkins had not been indicted or convicted. But erroneous
jury instructions will only warrant federal habeas relief if they were “so infirm that they rendered
the entire trial fundamentally unfair&ustin v. Bell 126 F.3d 843, 846 (6th Cir. 1997). The state
court concluded that the petitioner was notymtajed by any error in the accomplice instruction
given at his trial, and he has not demonstratfest conclusion to be contrary to or an
unreasonable application of any Supreme Court preteddre petitioner is thus not entitled to
relief on this claim.

D. EXCESSIVE SENTENCE
The petitioner claims that his sentence is excessive for two reasons: (1) the trial court

erred by ordering his sentences to run consedy; and (2) the trial court relied on
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enhancement factors not found by the jurnadmitted by the petitiomen violation of Apprendi

v. New Jersey530 U.S. 466 (2000). (Doc. No. 1 at 70n direct appeal irstate court, he
asserted the trial court erred in enhanchig sentence based on aexceptional cruelty”
enhancement factor and indering partial consetive sentencing. (Dod\o. 13-14 at 84-91.)
The Tennessee Court of Crimingbpeals rejected those claims:

Finally, the appellant contends that hifeetive sentence is excessive because the
trial court misapplied an enhancemeattbr and erred by ordering consecutive
sentencing. The State contends that dpeellant’'s effective seventy-five-year
sentence is proper. We agree with the State.

No witnesses testified at the appetla sentencing hearing, but the State
introduced the appellant's presentence report into evidence. According to the
report, the then twenty-ght-year-old appellant waxgelled from high school in

the eleventh grade, never earned a G&ml had a one-year-old daughter. In the
report, the appellant denied havingyaphysical or mental disabilities but
admitted using marijuana since he waistélen years old. The report shows that
the appellant worked as a laborer fmdustrial Staffing from July 2006 to
September 2007. According tioe report, the appellahis two prior convictions

for criminal trespassing and one prior conviction each for kidnapping, sexual
battery, and casual exchange.

The trial court found tht the following enhancementctars applied to all of the
appellant’s convictions: (1), that the appetléhas a previous history of criminal
convictions or criminal behavior, in adidn to those necessary to establish the
appropriate range”; (4), thahe victim “was particularly vulnerable because of
age or physical or mental disability”; and (14), that the appellant abused a position
of private trust. Tenn. @le Ann. 8 40-35-114(1), (4)14). The trial court gave
great weight to the factors. The triadwt also applied enhancement factor (5),
that the appellant “treated, or allowedvictim to be treated, with exceptional
cruelty during the commission of the offeristo the appellant’s convictions in
counts 3 through 7, but did not give tfeetor much weight. Tenn. Code Ann.

§ 40-35-114(5). The trial court noted that the range of punishment for the
appellant’'s aggravated child abuse and aggravated child neglect convictions,
Class A felonies, was fifteen to twenty-five years and that his range of
punishment for the child neglect convwict, a Class E felony, was one to two
years.SeeTenn. Code Ann. 8§ 40-35-112(a)(1)).(3he trial court sentenced the
appellant as a Range |, standard dier to the maximum punishment in the
range for all seven convictions.

Regarding consecutive sentencing, thal tcourt found the @pellant to be a
dangerous offender “whose behavior indésalittle or no regard for human life
and no hesitation about committing a crime in which the risk to human life is
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high.” Tenn. Code Ann. § 40-35-115(b)(4The trial court explained,

This was a very young child who was severely abused. The
defendant has been convicted of that. Now, the mere fact that |
have found that factor fourpplies does not stop the inquiry
because pursuant twilkerson| have to find that there’s an
aggregate term reasonably relatedhe severity of the offenses,
and it's necessary terotect the public &m further serious
criminal conduct by the defendant. He has previously been
convicted of some very seriowadfenses involving sexual battery
and kidnapping. He then—on this paul&r series of events there’'s
like three separate things thate going on. You've got the first
incident in April, then you've gaihe broken arm, and then you've
got the other. So | think that there is some need to—for
consecutive sentencesthis particular case.

The trial court merged count 2 int@unt 1. The trial court ordered that the
appellant’s twenty-five year sentences in counts 3, 4, and 5 be served concurrently
with each other and that his twentydiwear sentences in counts 6 and 7 be
served concurrently with each other. Hoee the trial court ordered that the two
effective twenty-five year sentences served consecutively to each other and
consecutively to his twenty-five yearrgence in count 1 for a total effective
sentence of seventy-fiweears in confinement.

Appellate review of the length, range manner of service of a sentence is de
novo.SeeTenn. Code Ann. § 40-35-401(d).danducting its deovo review, this
court considers the followingttors: (1) the evidence, if any, received at the trial
and the sentencing hearing; (2) the présnce report; (3) the principles of
sentencing and arguments as to semten alternatives; (4) the nature and
characteristics of the criminal conduct involved; (5) evidence and information
offered by the parties on enhancement amtigating factors; (6) any statistical
information provided by the administratiwéfice of the courts as to sentencing
practices for similar offenses in Tenness(7) any statement by the appellant in
his own behalf; and (8) the potentiak rehabilitation or treatmentSeeTenn.
Code Ann. 88 40-35-102, -103, -21dke also State v. AshiB823 S.W.2d 166,
168 (Tenn. 1991). The burden is on the dppeto demonstrate the impropriety
of his sentenceSeeTenn. Code Ann. 8 40-35-401, Sentencing Comm’n Cmts.
Moreover, if the record weals that the trial couradequately considered
sentencing principles and all relevdatts and circumstances, this court will
accord the trial court’'s determinati® a presumption of correctnesd. at (d);
Ashby 823 S.W.2d at 169.

The appellant asserts that the trial court misapplied enhancement factor (5)
regarding the victim’'®eing treated with exceptional cruelty.State v. Arneft49
S.W.3d 250, 258 (Tenn. 2001), our supremercconcluded that the exceptional
cruelty factor is applicablen cases of “extesive physical abuser torture.” In

this case, the appellant’s acts of abusé aeglect in April and June caused the
victim to have a concussion, bleeding time brain, retinal hemorrhages, and
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seizures. The trial court didbot err by applying factor §5In any event, the trial
court gave great weight to enhancementoiactl), (4), and (14) but little weight
to factor (5). Thereforegven if the court had misalpgd enhancement factor (5),
it would not have justified redutg the appellant’s sentences.

The appellant also argues that thaltrcourt erred by atering consecutive
sentencing. Specifically, the appellant condk® that the Statfailed to establish
that his effective seventy-five-year serteris reasonably related to the severity
of the offenses or necessary to protect the public.

In order to find that a defendant is andarous offender, a court must also find
that (1) the sentences are necessary in order to protect the public from further
misconduct by the defendant and that (2 tlbrms are reasonghilelated to the
severity of the offense$tate v. WilkersqgrO05 S.W.2d 933, 938 (Tenn. 1995);

see also State v. Lan® S.W.3d 456, 461 (Tenn. 1999). the instant case, the

trial court found that the appellant h&een previously convicted of serious
offenses. The court also noted that thetin was severely abused in this case.
The court properly addressed télkersonfactors. Accordingly, the appellant is

not entitled to relief on this issue.

(Doc. No. 13-16 at 24-28.)

The petitioner’s state-court brief did notisg and the state appellate court did not
address, any claim that the petitionesentence was enhanced in violationAgiprendi He
simply asserted in state couhat the evidence dinot support one of ¢hfour enhancement
factors applied. The state app@laourt rejected that claimn the merits, and the petitioner
does not reassert it hereAccordingly, the petitioner'sApprendi claim that his sentence
enhancement violated federal constitutional iawprocedurally defdted and not subject to
habeas review.

With regard to the petitioner’s clainabout consecutive sentencing, he has not
demonstrated that the state court’s determination was contrary to or an unreasonable application
of any clearly established federal law. Absent evidence that a petgiseatence exceeded the
statutory maximum for his crime, the length o Bentence is typically hoognizable in habeas
corpus proceedingSee Hutto v. DavjsA54 U.S. 370, 373—-74 (1982ustin v. Jacksqn213

F.3d 298, 301-02 (6th Cir. 2000). The petitionerigesreces were within the statutory ranges for
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his offenses, and the state court reasonably fouatdhk severity of his new offenses combined
with his prior convictions for serious crimes manted consecutive sentencing under state law.
In the absence of any federal law dictatingingt that determination, the petitioner is not
entitled to relief on this claim.
E. COUNSEL'S ADVICE ABOUT WAIVING RIGHT TO TESTIFY

The petitioner claims that his trial counses ineffective for adging him to waive his
right to testify, failing to prepare him to testifgnd “refus[ing] to alloy] him to testify.” (Doc.
No. 1 at 7.) He alleges that ot counsel’s ineffdiveness, he could havestified and rebutted
Watkins'’s testimony.lfl.) At the point during trial when thdefense advised thgal court that
the petitioner would not be tesfiiig, the petitioner was placed under oath and had the following
exchange with the court:

THE COURT: All right. Mr. Watts, you have an absolutight to tesfy in this
case. That's your choice. Mr. Eeghnd Ms. McWeay can give you all
kinds of advice about that, but yoltimately have to decide that. After
the State’s proof is finished and we only have a little more to go—then
you can testify if you want to. And if yozthoose not to, | wiltell the Jury
they can’t consider your decision nottéstify for any reason. Now, | have
a form that you have signed—that yand Mr. Engle have signed today
that tells me that you are not wargito testify. Is that correct?

DEFENDANT WATTS: Yes, ma’am.

THE COURT: Have you thoughly discussed with himbaut testifying or not
testifying?

DEFENDANT WATTS: Yes, ma’am.

THE COURT: Okay. And after you discussthat with him, then did you decide
not to testify?

DEFENDANT WATTS: Yes, ma’am.

THE COURT: Okay. Ismaybody forcing you to do that?
DEFENDANT WATTS: No, ma’am.

THE COURT: Okay. So it’s your choice?
DEFENDANT WATTS: Yes, ma’am.
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THE COURT: You signed this form aftgou talked to him; is that correct?
DEFENDANT WATTS: Yes, ma’am.

THE COURT: Well, I'm going to date tbday, which is September the 2nd. And
this will be made part of the record.

(Doc. No. 13-8 at 116-18.)

The petitioner asserted during post-convictmnceedings that “Trial Counsel did not
explain . . . the significance of his choice nottastify at trial” and that the petitioner “was
unable to fully evaluathis decision not to tesgifprior to signing the waer.” (Doc. No. 13-24
at 11-15.) The Tennessee Court of Criminal égp summarized the relevant post-conviction
testimony and rejected that claim:

Trial counsel testified that he andetlpetitioner discusse the petitioner’s
potential testimony during their numerousatiegs prior to trial. They discussed
the subject of the proposed testimony, topies petitioner should be prepared to
address, things the petitier should do while testifiyg, and things the petitioner
should avoid while testifying. They algbiscussed the adverse consequences of
testifying. Trial counsel felt some of tltkeings the petitioner intended to say at
trial would not be helpful to his case. For example, the petitioner wanted to testify
regarding his good character. Trial counseiticaed that by raisg his character,

the petitioner may open the door to qums from the State about his prior
convictions for sexual battery and kidnapping.

During the break at the conclusion of tB&ate’s case-in-chief, trial counsel and
the petitioner again discusséhe petitioner’s potentidestimony. They discussed
whether the testimony would telpful given the fact #hjury had already heard
the redacted statement he gave to poliecording to trial counsel, it was the
petitioner's decision noto testify. During hisMomon hearing? the trial judge
confirmed the petitioner willingly waived his right to testify.

The petitioner was the final witness tatiey during the postanviction hearing.
The petitioner complained his attorneyl aiot fight for him. . . . The petitioner
wanted a trial continuance because He tfeey were not ready for trial. Trial
counsel never gave him a step-by-step @axgiion of what they were going to do
at trial or prepared him teestify. During their meetings, trial counsel would give
up and simply walk away from the table.

4In Momon v. State of Tenness&8 S.W. 3d 152 (Tenn. 20QGhe Tennessee Supreme Court
held that a defendant’s constitutional right testify should be safeguarded by hearings
demonstrating on the record tlaaty waiver of that right is tentionally made by the defendant

personally. Those hearings, like the one quoteala regarding the petiner’'s waiver of his

right to testify, are commonly ferred to in Tennessee agidbmonhearings.”
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The petitioner testified that he droppedt of school in the seventh or eighth
grade. Due to his lack of education, the petitioner didumoterstand the “big
words” used by his lawyer. He felt this was part of the reason his lawyer did not
want him to testify. According to the f@ner, sometimes “how I talk it might

not come out right,” so his lawyer thoudtg would say something detrimental in
front of the jury.

The petitioner wanted to testify so the juvguld hear his story. He was present at
the home where the child was injured but innocent of the abuse and neglect
charges. He also wantedttll the jury that he is nan abusive person, but trial
counsel told him that testimony woutipen the door to his prior convictions.
Eventually, after the triakent forward and his witnesses were not subpoenaed, he
“was like forget it” and signed the waiv form. When questioned by the trial
judge as to his statement at trial thatwillingly signed the waiver, the petitioner
said he lied. According to the petitiondrial counsel decided he would not
testify.

The petitioner testified the statement hegggpolice was true and admitted that the
jury heard a redacted version of that staetat trial. According to the petitioner,
had he been called as a witness, hssirteony would have been similar to the
redacted statement. In addition, the t@tier would have asged his innocence,
answered the State’s questions, and tieddjury he is not an abusive person.

The petitioner contends trial counsel was ineffective by failing to adequately
prepare him to testify at trial, instead advising him to waive his right to testify.
Trial counsel testified at the post-caction hearing that he met with the
petitioner approximately thirty-seven times prior to trial. During these meetings,
trial counsel and the petitioner discussed potential witnesses, the petitioner’'s
proposed testimony, and the potential tisgaconsequences of the petitioner’s
proposed testimony, including the possibilitis prior criminal record might be
used against him. Trial counsel alsgressed concerns regarding the relevance
and helpfulness of some of the petitioagroposed testimony. Trial counsel and
the petitioner again discuskéne petitioner’s t&imony at the clas of the State’s
proof. According to trial counsel, follang these discussions, the petitioner
decided not to testify. Despite later arguing he lied, the petitioner confirmed at his
Momonhearing that he understood his riglatisd it was his decisn not to testify.

The post-conviction courfound trial counsel's testimony regarding his trial
preparation, discussions with the petitipn@nd the petitioner’'s decision not to
testify to be credible. Giving deferem to trial counsel's trial strategy, the
petitioner has failed to show trial counsel was deficient in preparing him for trial,
including his advice regarding testimony. Tgegitioner is not etitled to relief on

this issue.

Interwoven with his claim that trialotinsel failed to adequately advise him

concerning his right to tesyif the petitioner claims trial counsel was ineffective in

failing to explain the accomplice jury imgttion to him. The petitioner, claiming

the accomplice jury instruction “removdad a significant degree, the State’s
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burden of proof since the jury was essdlytimstructed as a matter of fact by the
Judge prior to deliberation that the chiidthis case was in fact abused and/or
neglected,” contends he would have tesdifif he had been fully informed about
the instruction. However, this Couaddressed the impact of the accomplice
instruction on the State’s kilen of proof on direct appeand determined that,
contrary to the petitioner’s claim, the ‘@ticourt’s instructiorheld the State to a
higher burden, requiring the jury tonél that [the accomplice’s] testimony was
corroboratedWatts 2012 WL 1591730 at *16.

Additionally, even if trial counsel was deient in failing to adequately advise the
petitioner concerning the accomplice instron, the petitioner failed to show
how he was prejudiced higial counsel’s actions. Asoted by the post-conviction
court, the petitioner “was #&to present his version of events through his police
statement that was played for the jury,” and the petitioner “had no additional
substantive additions toithinitial statement.” Funermore, the post-conviction
court accredited the testimony of tri@ounsel concerning the numerous
discussions he had with the petitioner @aming his right to testify, including his
concern that the petitioner would open the door to questioning about his prior
convictions for sexual battery and kidnapping should he testify. The petitioner is
not entitled to relief on this claim.

(Doc. No. 13-26 at 7-8, 12—-13.)

All federal claims of ineffective assistance of counsel are subjéleéetbighly deferential
two-prong standard ddtrickland v. Washingtor66 U.S. 668 (1984), which asks: (1) whether
counsel was deficient in representing the defefjdand (2) whether counsel’s alleged deficiency
prejudiced the defense so as to depthe defendant of a fair tridd. at 687. To meet the first
prong, a petitioner must establish that hisratg’'s representation “fell below an objective
standard of reasonableness,” and must over¢benéstrong presumption that counsel’s conduct
falls within the wide range of reasonable pssienal assistance; that is, the defendant must
overcome the presumption that . . . the cingiéesl action ‘might be considered sound trial
strategy.” Id. at 688—89. The “prejudice” component of the claim “focuses on the question of
whether counsel’s deficient performance resdéne result of the trial unreliable or the
proceeding fundamentally unfairlockhart v. Fretwe|l 506 U.S. 364, 3721093). Prejudice,

underStrickland requires showing that “theie a reasonable probabjl that, but for counsel’s
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unprofessional errors, thestdt of the proceeding wadilhave been differentStrickland 466
U.S. at 694. “A reasonable probability is a probability sufficient to undermine confidence in the
outcome.”ld.

The Supreme Court has further explained Steickland prejudice requirement as
follows:

In assessing prejudice und&trickland the question is not vetther a court can be

certain counsel’'s performance had noeeffon the outcome or whether it is

possible a reasonable doubtight have been established if counsel acted

differently. Instead Strickland asks whether it is “reasonably likely” the result

would have been different. This does reduire a showing that counsel’s actions

“‘more likely than not altered the outcome,” but the difference between

Stricklands prejudice standard and a more{mble-than-not stadard is slight

and matters “only in the rarest case.” eTitkelihood of a differat result must be

substantial, not just conceivable.

Harrington v. Richter562 U.S. 86, 111-12 (2011) (intet citations omitted).

As discussed above, however, a federal court may not grant rabefen a claim that
has been rejected on the merits by a state amiess the petitioner shows that the state court’s
decision “was contrary to” law clearly establishBdthe United States Supreme Court, or that it
“involved an unreasonable application of” suctv,lar that it “was based on an unreasonable
determination of the facts” in light of the reddbefore the state cdau28 U.S.C. 8§88 2254(d)(1)
and (2); Williams v. Taylor 529 U.S. 362, 412 (2000). Thushen an exhausted claim of
ineffective assistance obuansel is raised in a federal habpattion, the question to be resolved
is not whether the petitionersensel was ineffective. Rathert]t{e pivotal question is whether
the state court’s application of tRgricklandstandard was unreasonablEdrrington v. Richter
562 U.S. at 101. As the Supreme Court clarifiedanrington,

This is different from asking whethelefense counsel's performance fell below

Stricklands standard. Were that the inquithe analysis would be no different

than if, for example, thiourt were adjudicating Strickland claim on direct

review of a criminal conviction in a UndeStates district aot. Under AEDPA,
34



though, it is a necessary premise thattthe questions are different. For purposes

of §2254(d)(1), an unreasonable applicationfexderal law is different from an

incorrect application of federal law. Aasé court must be granted a deference and

latitude that are not in operation when the case involves review under the

Stricklandstandard itself.

Id. (internal quotation marks and citation omitted).

The Tennessee Court of Criminal Appealsrrectly identified and summarized the
Stricklandstandard applicable to thitaim. (Doc. No. 13-26 at 10-12.) Accordingly, the critical
guestion is whether ¢hstate court appliestricklandreasonably.

Petitioner has not established that thisposition of his claim was objectively
unreasonable. The state courts obviously itrddcounsel’s testimony that he repeatedly
discussed the petitioner’s potential testimony wiith, that he had straje reasons for advising
against testifying, and that it wH®e petitioner’s decisionot to testify. Morever, the trial court
had the opportunity to witness thetifener's demeanor during both Hidomonhearing and his
post-conviction hearing and assess ¢riedibility relative to counsel’s“[F]ederalhabeas courts
do not have license, under § 2254(d), to redetermwitness credibility, whose demeanor is
observed exclusively byhe state court.Givens v. Yukins238 F.3d 420 (Table), 2000 WL
1828484, at *10 (6th Cir. Dec. 5, 2000) (citingarshall v. Lonberger459 U.S. 422, 434
(1983)). Accordingly, this court cannot find tetate court’s conclusion that counsel did not
perform deficiently to be unreanable on this record. Mareer, the petitioner's proposed
testimony would have added nothing to the reedrdtatement seen by the jury except for the
petitioner’s beneficial assessmeri his own character, whichould have opened the door to—
and been effectively rebutted by—his priconeictions for kidnapping and sexual battery.
Under those circumstances, the state caoadsonably found that the petitioner was not

prejudiced by counsel'advice not to testify.
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Because the state court’s ruling on this claias neither contrary to nor an unreasonable

application ofStrickland the petitioner is not entitled telief on this claim.
F. COUNSEL'S FAILURE TO CALL WITNESSES

The petitioner claims that trial counsel svaneffective for failing to call thirteen
witnesses who would have testified that Ms.tkifes was responsible for the injuries to the
victim. (Doc. No. 1 at 8.) Specifically, the gatner points to the pettial testimony of Richard
Watts, who testified at the postnviction hearing that he saWwe victim healthy and happy in
Ms. Watkins’s home on one of tliays of alleged abuse and thiag¢ petitioner spent time with
other children and nver harmed themlId.)

The petitioner exhausted a claim in post-cotien proceedings about counsel’s failure
to call withesses. The Tennessee Court of @aimAppeals summarized the relevant testimony
and rejected the claim:

The post-conviction court subsequently haldearing in which potential witness
Richard Watts, trial counsel, and the petitioner testified. Mr. Watts testified that
he is the petitioner's brber and could have tes&tl at trial but was not
subpoenaed. According to Mr. Watts, hadbeen called as aitness, he would
have testified that he was at Ms. Watk home on one of the days the alleged
abuse occurred, and the child was happldying and appeared healthy. He did
not see anyone injure the child.

Mr. Watts testified that the petitioner had a good relationship with his teenaged
daughter, and when he was not incaretahe spent every other weekend with
her. To Mr. Watts’ knowledgehe petitioner has nevabused his daughter. Mr.
Watts also testified that he has allowed fetitioner to be alone with his children
and no abuse occurred. If Mr. Watts thougither Ms. Watkins or the petitioner
abused the victim, he would have reed it to the authorities himself.

Trial counsel [testified thate] met with the petitioner approximately thirty-seven
times prior to trial. The petitioner gavemia list of thirteen potential withesses
during one of their meetings. Some of thiénesses had irrelevant information or
raised questions of character that were not germane to the case. Many of the
witnesses could not be located. Both tcalinsel and his investigators spoke with
several family members in an attempt to track down the missing witnesses, but it

36



was not possible to find all thirteen. Ultimately, trial counsel decided not to
subpoena any of the withnessegygested by the petitioner.

The petitioner never mentioned hisotfrer was in Ms. Watkins’ home the
morning of one of the incidents of aleudnstead, when trial counsel and the
petitioner discussed Mr. Watttheir conversations focused on using Mr. Watts to
help find other witnesses, and Mr. Wadigreed to assist. When discussing the
petitioner, Mr. Watts never mentioned t@akrcounsel or the investigators that he
was present in Ms. Watkins’ home on one of the days the victim was injured.

The petitioner was the final witness teti®y during the postonviction hearing. .
.. When he asked trial counsabout the thirteen witsses, trial counsel simply
said his investigators were on it, but Wweuld never tell theetitioner what the
investigators were doing or what they needed to locate the witnesses. The
petitioner wanted a trial continuance becauséelt they were not ready for trial.

The petitioner has likewise not shewtrial counsel provided ineffective
representation by failing teubpoena the thirteen ajled witnesses suggested by
the petitioner. The petitioner only called omiethe alleged witnesses at his post-
conviction hearing—Richard Watts. Accard to Mr. Watts, had the petitioner
called him as a witness at trial, he would have testified that he was in Ms.
Watkins’ home on one of the dates abuse, and the victim was seemingly
healthy and happily playing. In additi, he would have testified that the
petitioner frequently spent time withis own daughter, as well as Mr. Watts’
children, and never harmed them. Tri@unsel testified that he had been in
contact with Mr. Watts prior to trial,na Mr. Watts only provided assistance with
locating witnesses. Neither Mr. Watts ribe petitioner advised trial counsel that
Mr. Watts had been in the home on one of the dates of abuse.

Trial counsel's conduct must be evalwhtieom his perspective at the time he
decided not to call Mr. Watts has a vess. Trial counsel offered detailed
testimony regarding the steps he took pgrepare for trial, and during his
investigation, he never learned that.Mvatts had been present on one of the
dates of abuse. The post-convictionud accredited thdestimony of trial
counsel, and we will not reweigh or redwate this evidence on appeal. Giving
deference to trial counseltactical decision not to calllir. Watts as a witness, the
petitioner has not establisgherial counsel was defient in this regard. The
petitioner is not entitletb relief on this issue.

In addition, the petitioner faiteto call the remaining twelwsitnesses toestify at
his post-conviction hearing. When a peiner contends triatounsel failed to
discover, interview, or present witnessesupport of his defense, the petitioner
must call those witnesses to testify at an evidentiary hedlagk v. State794
S.w.2d 752, 757 (Tenn. Crim. App. 1990). Tisishe only way the petitioner can
establish:
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that (a) a material witness exidtand the witness could have been
discovered but for counsel's nedléa his investigation of the
case, (b) a known witness was nakemiewed, (c) the failure to
discover or interview a witness inured to his prejudice, or (d) the
failure to have a known witness pees or call the witness to the
stand resulted in the denial of @&l evidence which inured to the
prejudice of the petitioner.

Id. Even if a petitioner igble to show counsel wasfa@ent in the investigation

of the facts or calling a known witneghe petitioner is noentitled to post-
conviction relief unless he produces aten@al witness athis post-conviction
evidentiary hearing who “(a) could havédeen found by a reasonable
investigation and (b) wodl have testified favorabiyp support of his defense if
called.” Id. at 758. Without doing this, the petitioner cannot establish the
prejudice requirement of the two-pro8gricklandtest.ld.

In the present matter, the petitionershaot shown he was prejudiced by trial
counsel’s decision not to subpoena the iiamg twelve witnases. The petitioner
did not present those witnesses at hig-poaviction evidentiary hearing, and we
will not speculate as to what those witnasa®uld have said if called to testify at
trial. See Black794 S.W.2d at 757. The petitionemist entitled to relief on this
issue.

(Doc. No. 13-26 at 5-7, 13-14.)

As this court observed above, the stabveirt correctly identifid and summarized the
Stricklandstandard applicable to this claim. Acgdimgly, the petitioner i®nly entitled to relief
if he can demonstrate that thatst court’s ruling was unreasonablBut the petitioner’'s habeas
petition does not identify any portion of the statourt’s ruling as obgtively unreasonable.
(Doc. No. 1 at 8.) The petitner restates his dher’'s proposed testimony, but he does not
acknowledge that the state cbweredited counsel’'s testimorthat nobody told him that the
brother was at the scene of amiythe alleged abuse alemonstrate that the court’'s credibility
assessment was unreasonable. He also dogesinbto any facts daw making it unreasonable
for the state court to have credited counsel&irteony to the effect that he made a strategic
decision not to offer testimony that was irrelevanamounted to character evidence, such as the

brother’'s proposed testimony thidie petitioner had not abusether children with whom he
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spent time.

And finally, the state court'sonclusion that the petitioner had failed to establish that
counsel was ineffective in failing to preseestimony from any other witnesses is not only
reasonable but fully supported by federal I8&eHutchison v. Be)l303 F.3d 720, 748-749 (6th
Cir. 2002) (noting thata petitioner cannot show deficientrf@mance or prejudice resulting
from a failure to investigate if the petitiondoes not make some showing of what evidence
counsel should have pursued and how &wtience would have been material”).

The state court concluded th#te petitioner failed to demonstrate either deficient
performance or prejudice arising from counseal&cision not to presérwitnesses, and the
petitioner has not demonstrated that those losians were unreasonable. Accordingly, he is
not entitled to relief on this claim.

G. COUNSEL'S FAILURE TO FILE MOTION IN LIMINE

The petitioner alleges that trial counsel was ineffective for “failing to file a motion in
limine to exclude reference to the facts Ms. WatKined in the projects and the petitioner lived
on the streets” and that the state court “committed errors” in rejecting this claim in post-
conviction proceedings. (Doc. No. 1 at 8.)

Petitioner raised this claim in his ameddost-conviction petition. (Doc. No. 13-20 at
75.) During the post-conviction hearing, theito@ier's post-conviction counsel identified the
allegedly objectionable ferences in question,

Including during the Statge’opening statement where the ADA referenced (1) that

Ms. Watkins lived on South 7th whemhe “rented an apartment in public

housing,” (Trial Rec., Ex. 2, vol. 2, at {2) Ms. Watkins purcising a taco plate

from a “food bootlegger,” which was defined as “someone in the projects who

sells food, not a restaurant, not a licenfaaility but someone who will sell food

to others,” {d. at 19); and (3) multiple references to “housing projectgé €.g,

id. at 18 & 19).
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(Doc. No. 13-20 at 101.) The Tennessee CoulCrirhinal Appeals summarized the relevant
testimony and went on to deny relief on this claim:

Trial counsel admitted that during trial, hever objected to the references made
by the State to the petitioner's and M&atkins’ living in a housing project.
Instead, he questioned prospective jursut this during voir dire by inquiring
into whether the petitioner's poverty caa bias. Trial counsel admitted these
references could hay#ejudiced his client.

The petitioner next argues trial counsel provided ineffective assistance by failing
to file a motion in limine to exclude fierence to the facts Ms. Watkins lived in
the “projects” and the petitioner “lived dhe streets.” We disagree. Trial counsel
testified that rather than filing a motiam limine, he questioned potential jurors
during voir dire regardig potential bias caused lilie petitioner's economic
status. This was a strategic decisiondmafter what the record reflects was
adequate preparation for trial.

This Court must be highly defergal to counsel’s performancBurns 6 S.W.3d

at 462. We will not grant the petitioneghe benefit of hindsight by second-
guessing reasonably based trial strat&pe Adkins v. Stat@l1l S.W.2d 334, 347
(Tenn. Crim. App. 1994). Moreoveéft]he fact that a paitular strategy or tactic
failed or hurt the defense, does netanding alone, establish unreasonable
representation."Goad 938 S.W.2d at 369. Again giving deference to trial
counsel’'s strategy, the petitioner hasddilto show counsevas deficient by
failing to exclude references to the “projects” and “living on the stieptsir to
trial. Accordingly, he is not eitled to relief on this issue.

(Doc. No. 13-26 at 6, 14.)

As this court has already observed, thatestcourt identified the correct standard
applicable to this claim unde®trickland Pursuant to that standard, there is a “strong
presumption” that trial counsel’'s actions rerebased upon “sound trial strategy” and were,
therefore, not deficienStrickland 466 U.S. at 688—-89. Accordjly, it was not unreasonable

for the state court to defer to counsel’s teigéc decision to mitigate any impact of the

> The court notes that neither the petitiosmeamended post-contion petition, his post-
conviction appellate brief, thpost-conviction trial court’s fing, nor the Tennessee Court of
Criminal Appeals’s opinion contains any citatitm any reference atiéil to the petitioner’s
living “on the streets,”iad the court has been unable to loaatg such reference in the record.
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petitioner’'s impoverished circunasices during juryselection rather than by contesting the
admissibility of evidence about his living arrangements and the scene of the Triffies.
petitioner's belief that the state court'sling was error does not make it objectively
unreasonable, as required to merit relief under AEDPA.
H. CUMULATIVE EFFECT OF COUNSEL'’S INEFFECTIVENESS

Finally, the petitioner asserts that his case tsdrabeas relief based on the cumulative
effect of trial counsel’s ineffectiveness. (Dddo. 1 at 8.) The Tennessee Court of Criminal
Appeals rejected this d¢ta on post-conviction appeal:

The petitioner argues the cumulativdfeet of trial counsel's inadequate
representation requires a némal. The cumulative errodoctrine recognizes that
there may be many errors committéu trial proceedings, each of which
constitutes mere harmlessarin isolation, but “have cumulative effect on the
proceedings as great as to require revensatder to preserve a defendant’s right
to a fair trial.” State v. Hestei324 S.W.3d 1, 76 (Tenn. 2010). When considering
cumulative error, this Court may look the case as a whole, the numbers of
errors committed, their interrelationship and combined effect, and the strength of
the State’s casdd. (quotingUnited States v. Sepulvedeb F.3d 1161, 1196 (1st
Cir. 1993)). In this case, the petitioneildd to carry his buren of showing trial
counsel deviated from ¢hrequired standard ofssistance. Accordingly, the
petitioner has not established that the cumulative effettial counsel's errors
resulted in prejudice. The petitioner’s claim is without merit.

(Doc. No. 13-26 at 14-15.)
This claim fails on habeas review for at letyg reasons. First, cumulative-error claims
are not cognizable on habeas review becaws&tipreme Court has never held that cumulative

errors may form the basis for issuance of a writ of habeas c@pappard v. Bagley57 F.3d

6 Moreover, the petitioer's counsel himself elicited gemony from the Child Protective
Services case manager, Falonda Tolston, abmutfact that Ms. Watkins could have been
evicted from the public housing project whestee lived if it had become known that a non-
family-member was living there with her. (Dodo. 13-5 at 67.) It wuld be reasonable to
conclude, therefore, that counsel made a gfi@tecision that knowledge of the public housing
restrictions benefitted the petitioner’s casg providing a benign explanation for why Ms.

Watkins lied about whetherdtpetitioner was living there.
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338, 348 (6th Cir. 2011);0rraine v. Coyle291 F.3d 416, 447 (6th Ci2002). And second, the
state court held that trial counsel did not comamy constitutional error in his representation of
the petitioner, and this court has found that gulia be reasonable. Accordingly, there are no
instances of ineffectiveness that could have had a cumulative effect on the outcome of the
petitioner’'s case. The petitioner istmmtitled to relief on this claim.

V. CONCLUSION

For the foregoing reasons, the petition for wiffithabeas corpus wilbe granted in part
with respect to the petitioner's Claim 1, and at will issue on the portion of that Claim related

to the petitioner’s conviction on Count 6. In all other respects, the petition will be denied.

g Hmg—

ALETA A. TRAUGE
United States District Judge

An appropriate order shall enter.
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