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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

SHAUN BURGETT, )
)
Plaintiff, )
)
V. ) Case No. 3:17-cv-00938
) JudgeAleta A. Trauger
KENNETH WILBER, DEWELL SCRUGGS, )
and ANTHONY W. HEAVNER )
)
Defendants. )
MEMORANDUM

Before the court is the defendants’ Motion for Summary Judgment (Doc. No. 29), to which
the plaintiff has filed a response in opposition (Doc. N, &@1d the defendants have replied (Doc.
No. 41). Forthe reasons discussed herein, the Motion for Summary Judgment will be granted in
part anddeniedin part

BACKGROUND

The plaintiff, Shaun Burgett, is a former Portland City policy officer, who began hi

employment with the Portland City Police Departm@RCPD”) in May 2012. (Doc. No. 447

1 2.) Before joining the PCPD, the plaintiff worked for four years as a corrdabibicar for the
SumnerCounty Sheff's Department. Id.) In early 2016, defendant Kenneth Will{EMayor
Wilber”), Mayor of Portland, Tennessee, apped defendant Dewell Scruggé€Defendant
Scruggs”)Interim Chief of Police at the PCREhe position he held untdefendant Anthony
Heavner(“ ChiefHeavner”)took over as the permanent Chief in May 2016. 3.) As Interim
Chief, DefendantScruggs was in charge of all police officers in the department, including the

plaintiff. (Id.)
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From April 18 to April 22, 2016, thplaintiff was scheduled for five days of mandatory
training to take place at the Gallatin Police Departmelat. f(4.) During that time, the plaintiff
had the flu and called in sick on April 20 and 2itl.)( The plaintiff notified his training supeisor
at the Gallatin Police Department that he was sitk) He returned for his final day of training
on April 22. (d.)

On April 25, 2016, the plaintiff reported for his regular shift at the PCRDJ5.) When
the plaintiff arrived, his immediate supervisor told the plaintiff that he had to kwniteip for two
“no-call, nashows” as a result of the two sick days the prior week because the pladhtiibtdi
notify his immediate supervisatthe PCPD. Ifl.) The plaintifffelt he had done nothing wrong
andrequested to speak to Sergeant Ellis, who was superior to the plaintiff's supetrviser a
PCPD. [d.) When speaking with Sergeant Ellis, the plaintiff became agitated and used foul
language while vaing his objection to the writap. (d.) Defendant Scruggsas in the building
at the time and overheard mostloé conversation.Id.)

After the plaintiff left, DefendanScruggs calledMayor Wilber, told him about the
conversationand sent him a video of tltenversatiorwith a recommendation that the plaihbe
termimated (Id.) As of April 25, 2016, the plaintiff did not have any disciplinary issues at the
PCPD. (d.)

The plaintiff requested a ptermination hearing wittviayor Wilber, which was held on
May 18, 2016. I¢l. 1 8.) The plaintiff was suspended without pay from April 26, 2016 until this
hearing withMayor Wilber. (Doc. No. 4618 at 3132). On May 24, 2016Vlayor Wilber issued
his pretermination decision, recommending to the City Council that the plaintiff be terminated.
(Doc. No. 4017 19.) The plaintiff requested a full evidentiary hearing before the Portland City

Council, which was held on June 21, 20118.)(The City Council unanimously overturnbthyor



Wilber's recommendation to terminate the plaintiff and returned the plaintiff to akttye (d.
10.)

Following the City Council’s rulingMayor Wilber approved the followingctions with
regard tathe plaintiff: (1) 10 days, unpaid suspension and no holiday pdgdependence &y;
(2) mandatory participatiom and completion of a counseling program in anger and conflict
management; (3) a followp P.O.S.T. psychological exam; (4) a discussigalbassignment will
be conducted and communicated by the end of the suspension ped8) failure to meet
performance, attendance, and behavior standards in the future will resulhar filigciplinary
action up to and including termination. (Doc. No.f8B) Defendant Scruggs was not involved
in determining how to “handlghe plaintiff after the hearing.Id 1 42.)

On July 6, 2016, the plaintiff returned to wpdndMayor Wilber provided him with a
letterthat (1) reassigned him to patrolling Richland and Meadow Parks; (2) assignéal ¢oner
any special events during his dugyid(3) assigned him to handle any animal control calls during
his tour and to complete a thorough investigation and enforcemappdpriate state statutes of
instances of animal cruelty and/or negledd. {{2-3.) The plaintiff's pay and benefits did not
change with his new positionld(7.) The plaintiff had reason to believe that this reassignment
in job responsibilitiesvas permanent because the letter stated that the changes would be “until
further notice.” (Id. § 30.)

As a result of his reassignment of job responsibilities, the plaintiff suffareuliation
within the PCPD and the communityld.(18.) The plainiff resignedfrom his employment with
the PCPDon August 31, 2016 because of this humiliatiold. {31, 3335.) At the time the

plaintiff resigned, he had not taken a psychological examinatldny 87.)



LEGAL STANDARD

Rule 56 requires the court to grant a motionsionmaryjudgmentf “the movant shows
that there is no genuine dispute as to any material fact and the movant is enjittiginent as a
matter of law.” Fed. R. Civ. P. 56(a)To win summaryjudgmentasto the claim of an adverse
party, a moving defendant must show that there is no genuine issue of mateaalttaat least
one essential eient of the plaintiff's claim. Once the moving defendant makes its initial
showing, the burden shifts to the plaintiff to provide evidence beyond the pleadingsdket|t
forth specific facts showing that there is a genuine issue for tiiébfdowan v. City of Warren
578 F.3d 351, 374 (6th Cir. 2009).

At this stage“the judge’s function is not . to weigh the evidence and determine the truth
of the matter, but to determine whether there is a genuine issue for &iaérson v. Liberty
Lobby, Inc, 477 U.S. 242, 249 (1986)T he mere existence of a scintilla of evidence in support
of the [nonmoving paty’s] position will be insufficient”Id. at 252. An issue of fact is “genuine”
only if a reasonable jury could find for the non-moving paiMjoldowan 578 F.3d at 374.

ANALYSIS
|. DueProcess Retaliation

The plaintiff claims that the defendants violated his constitutional rights byrglisgdiim
for ten days without pay and reassigning his job responsibilities in retaliati@xdacising his
due process rightsTo establish aetaliationclaim for exerising a constitutional right, a plaintiff
must show* (1) he engaged in protected conduct; (2) the defendant took an adverse action against
him ‘that would deter a person of ordinary firmness from continuing to engage in that conduct’
and (3) that the adverse action was taken (at least in part) because of the pootedted

Thomas v. Ehy481 F.3d 434, 440 (6th Cir. 200(GuotingThaddeusX v. Blatter 175 F.3d 378,



394 (6th Cir.1999)(en banc). Once a plaintiff raisean inference that th@efendans conduct
was moivated in part by the plaintif§ protected activity, the burden shifts to thefendant to
demonstrate that lveould have taken the same action in the absence of the protected a€likity.
for Bio-Ethical Reform, Inc. v. Natitano, 648 F.3d 365, 371 (6th Cir. 201I)he court analyzes
whether each defendant has met his summary judgment banddre plaintiff's due process
retaliation claimin turn.

A. Defendant Scruggs

Defendant Scruggs argues that summary judgment should be granted in hixtause
the plaintiff cannot demonstrate that Defendant Scrtggs an adverse action against hafter
the City Council hearing. The plaintiff does not appear to contesathisment. $eeDoc. No.

38 at 23.)

A person sued ihisindividual capacity under 8§ 1983 canly be held liable for his own
unconstitutional behaviorHandy<Clay v. City of MemphjsNo. 102927STA-tmp, 2013 WL
5305239, at *18 (W.D. Tenn. Sept. 19, 2013) (citteyerman v. Cnty. of Calhou®80 F.3d 642,
647 (6th Cir. 2012)). In other word4p]ersonal involvement is necessary to establish section
1983 liability.” 1d. (quotingMurphy v. Grenier406F. Appg x 972, 974 (6th Cir. 201} Jalteration
in original). The plaintiff does not dispute Defendant Scruggs’s claim that he did not take part in
decidinghow to“handle” the plaintiff afterthe hearing before the City Council. (Doc. No. 89
42; seeid. 1121, 38; Doc. No. 38 at 23 ffurthermorethe plaintiff has pointed to no evidence in
the recordndicatingthat Defendant Scruggs was involved in this decision. Accordingly, the court
will grant summary judgment in favor of Defendant Scruggs @isthissthe clam against him

with prejudice.



B. Defendants Heavner and Wilber
1. Protected Activity

Related to the first element of the plaintiff's retaliation claine, defendantsolely move
for summary judgmenbased on the argumetitat the plaintiffdid not engage in a protected
activity because he was never terminated and thereforeavdsprived of his property interest.
However,in making this argument, the defendants confusérsteelement of a retaliation claim
with the standard for establishing a due process violat@® Banks v. City of E. Clevelani@®6
F.3d 400 (6th Cir. 1997(per curiam)(holding that to demonstrate a procedural due process
violation, the plaintiff musestablish“(1) that he has a life, liberty, or property interest protected
by the Due Process Clause; (2) that that interest egwived within the meaning of the Due
Process Clause; and (3) that adequate procedures were not afforded prior tavheatepft the
protected interes).. To establish that the plaintiff engaged in a protected acthiitythis case,
demandinghis due process rightshe need noultimately be deprived of his propsertright.
Rather, the plaintifinust onlyexercise higonstitutionatight to be heartlefore any such property
deprivation which the plaintiff did before the City CouncfiAn essential principle of due process
is that a deprivation of life, liberty, or property ‘be preceded by notice gortunity for hearing
approprate to the nature of the caseCleveland Bd. of Educ. v. Loudermii70 U.S. 532, 542
(1985) (quotingMullane v. Central Hanover Bank & Trust C839 U.S. 306, 313 (1990 The
defendants do not disputeat the plaintiff's employmens a property mteresiprotected under the
due process clauseseeDoc. No. 30 at 24 (“[T]here is no dispute that Plaintiff had a property
interest in his employment.”Accordingly, the defendants have not met their summary judgment

burden on the first element of th&intiff's retaliation claim



2. AdverseAction

The defendantargue that they are entitled to summary judgment bedhesplaintiff
cannot establish an adverse actimsed on hiyoluntay resignation and inability testablish
constructivedischarger  However, as the plaintiff aptly contendse tbefendantsargument
ignoresat least one other adverse action the plaintiff experienced

An action is sufficiently adverse to be cognizable in a § 18&8iation claim if it “would
chill or silence a ‘person of ordinary firmnég$som future[constitutionally protectedictivities.”
Thaddeus-X175 F.3dat 397 (quotingCrawford-El v. Britton 93 F.3d3, 826 (D.CCir. 1996));
seeFritz v. Charter Twp. of Comstock92 F.3d 718, 724 (6th C010) The Sixth Circuit has
defined “alverse employment action” in a variety of employment discrimination caSes.
Gritton v. Disponett Civ. No. 3:0575-JMH, 2007 WL 3407459, at *6 (E.D. Ky. Nov. 14,
2007),aff'd, 332 F. App’x 232 (6th Cir. 2009)n White v. Burlington N. & Santa Fe Ry. C864
F.3d 789 (6th Cir2004) the court held that, to be adverse, an employment action must “constitute[
] a significant change in employment status, such as hiring, firing, failimgtoote, reassignment
with significantly different responsibilities, or a decision causing a fgignt change in
benefits.” Id. at 798. A plaintiff must “show thaf] he suffered a materially adverse change in the
terms of lis] employment.”Id. at 797(internal quotation marks and citation omittetflowever,
“[a] mere inconvenience or an alteration of job responsibilities or a bruised ego rongheo
constitute an adverse employment actiotd” (internal quotation marks and citation omitted)
Although“reassignments without salary or work hour changes do not ordinarily constitatrse

employment decisionsKocsis v. MultiCare Mgmt., InG.97 F.3d 876, 88%th Cir. 1996), [a]

! Thecourt declines to address the defendants’ constructive discharge argumesépasau
discussed herein, the defendants are not entitlsdntonary jldgment based on the plaintiff's
evidence of a differerdadverse action taken against him.
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reassignment without salary or work hour changesnay. be a adverse employment action if it
constitutes a demotion evidenced by a less distinguished title, a material losseditsb
significantly diminished material responsibilities, or other indices that might beieuria a
particular situatiori. White 364 F.3d at 79¢nternal quotation marks and citation omitted)

The relevant facts related to this isswe, for the most part, undisputétfhen the plaintiff
returned to worlafter his terday suspensigrMayor Wilber provided him with a lettethat (1)
reassigned him to patrolling Richland and Meadow Parks; (2) assigned bower any special
events during his dutgnd(3) assigned him to handle any animal control calls during his tour and
to complete a thorough investigation and enforcement obpppte state statutes of instances of
animal cruelty and/or neglectld( 192-3.) Theplaintiff was alsaequired toclean animal cages
and feed animalas part of his new responsibilities. (Doc. No-14ét 89; Doc. No. 408 at 51
52.) Mayor Wilber testified thafprior to this time, no police officer had been assigned these tasks
as part of their regular shift. (Doc. No.-48 at 5152.) A material issue of fact remains as to
whether the plaintiff's new job responsibiliti@gere temporaryor permanent. Mayor Wilber
testified that he planned to return the plaintiff to his duties as a police officeyuddiréneup if
he fulfiled EAP and P.O.S.T. certification(Doc. No.40-18 at 46.) However,the plaintiff
contends that the July 6, 20ME8terdoes not state that such assignment was tempaeep ¢c.

No. 40-13), andMayor Wilber never informed hirnthatit was (Doc. No. 40-18 at 46).

Based on this evidence, a reasonable jury could findhbatlaintiff'sreassignment in job
responsibilities—especially if they were permanentvould chill or silence a person of ordinary
firmness from future due process activigesl therefore constitute an adverse actioraddition,
the plaintiff's new position constites significantly diminished material responsibilities and a less

prestigious position, which the Sixth Circuit has stated can constitutdverse actionSee



White 364 F.3d at 797Accordingly, the defendants have not met their summary judgment burden
on this issué.
3. Causation

Chief Heavner argues that summary judgment should be granted in his favor besause
undisputed that he was not the final decisimakerand therefore did not take partthre alleged
adverse employment actionHeavner’'s argument is unavailing. This court, following Sixth
Circuit precedent, has held thaat “influential recommender” sued in his individual capacity may
be liable for a constitutional retaliation claigven though thanhdividual was nota final decision
maker. Williams v. City of Franklin, Tenn586 F. Supp. 2d 890, 896 (M.D. Tenn. 2008) (Trauger,
J.) (citingWard v. Athens City Bd. of Edublo. 975967, 1999 WL 623730, at *8 (6th Cir. Aug.
11, 1999); see alsaCohenour v. City of Winchestdrenn. No. 4:04cv-15, 2007 WL 956513, at
*4 (E.D. Tenn. Mar. 29, 2007) (noting that a plaintiff may succeed on a First Amendment
retaliation claim against an individual who is not a final deciswaker if the plaintiff
demonstrates a “causal nexus” be#w the individual’s “improper animus” and the “decision of
the final decisiormaker”). In Ward, the Sixth Circuit held that “an influential recommender can
be liable under § 1983 without being the final decision maker, if the recommendations are shown
to be sufficiently influential.” 1999 WL 623730, at *8.

Although he plaintiff “conced[es] that Mayor Wilber was the primary decision maker in
crafting and implementing the adverse actions against [theiffldin{Doc. No. 38 at 23 the

court finds that evidence in the recaldmonstrates th&hief Heavner's recommendation was

2 The plaintiffalso appears to argue that tae-day suspension without pay and imposition of
anger and conflict management counseling and a psycholegealination wereadverse
employment action Because the court finds that the plaim#sdemonstratedn adverse
employment action based on the reassignment in job responsibilities, the court neleblesst a
the plaintiff's additional arguments



sufficiently influential. Heavner testified in his deposition that both he afalyor Wilber
discussed changirtge plaintiff's job responsibilitiesand the July 6, 2017 letter, which outlined
the plaintiff’'s new job responsibilitiesyas a result of theconversation. (Doc. No. 481 at 14

15.) Heavner signed the July 6, 2017 letter. (Doc. Nel3P Furthermore, MaydWilber's
affidavit states thaChiefHeaver made recommendations to him regarding the plaintiff. (Doc. No.
33 1 19.) Thus, viewinthe facts in the light most favorable to the plaintiff, a reasonable jury
could find thatChief Heaverwas sufficiently influentialn the decision to reassign the plaintiff's
job responsibilitieso be liable under § 1983. Accordingl¢hief Heavner isnot entitled to
summary judgmenrtased on the argument that he was not the final decision maker.

The plaintiff alsoraises a genuinalispute of material fact as to thti@rd elenent of his
retaliation claim.”A causal link can be shown through directocumstantial evidence, including
showing temporal proximity between engaging in protected activity andrisgffan adverse
employment action.”Benison v. Ros¥65 F.3d 649, 661 (6th Ci2014) (quotingeckerman v.
Tenn. Dep of Safety636 F.3d 202209 (6th Cir.2010)). A dispute of material fact exists as to
direct evidencef Mayor Wilber’s retaliatory animus. The plaintiff testified in his deposition that
MayorWilber told him thathe didn’t want this to go to the city council” before Wilbespended
him for ten days without pay(Doc. No. 401 at 59) However, Wilber’s affidavit states that the
plaintiff's decision to appeal his termination “to the Board of Mayor and Aldarplayed no role
in my decision to suspend . . . or otherwise discipline him.” (Doc. No. 33 { 18.)

In addition, circumstantial esence of Heavn&r and Wilbets retaliatory animus exists
given the close temporal proximity between @iy Council hearing anthe adverse employment
action. The decision to suspend the plaintiff for ten days without pay occurred “the niigéat of

city council.” (Doc. No. 401 at 59.) The plaintiff received the July 6, 2016 letter regarding the
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reassignment of his job responsibilities when he returned to work after he fulfdleddpension.
(Doc. No0.391Y1-2) This timeframe is sufficient traise the inference that Heavraerd Wilber
harbored retaliatory animus. Accordingghief Heavner andMayor Wilber are not entitled to
summary judgment based on the third element of the plaintiff’s retaliation claim.
4. Same Decision Absent Protected Conduct

The defendants alsrgue that they are entitled to summary judgrbecause they would
have reached the same decision about the plaintiff's employment in the absenceaégrot
conduct. As previously discussed, once the plaintiff estableshama faciecase of retaliation,
the burden shifts to the employestiowthat it would have reached the same employment decision
in the absence of the protected condwit. for Bio-Ethical Reform, In¢.648 F.3cat371. Once
the employer presents this evidence, summary judgment is warranted if oeat#aguror could
fail to return a verdict for the defendailliams v. Zurz503 F. App’x 367, 371 (6th Cir. 2012).
The defendants argue thdtayor Wilber would have made the same decision to discipline the
plaintiff because the plaintiff violated police department policy when he actedoirtinately.
However, the defendants point to no evidence in the record to support this asSdrdcefore
Defendants Heavner diWilber are not entitled to summary judgmentthe plaintiff's retaliation
claim.

Il. Qualified Immunity

The defendants argue thaven if the plaintiff raises a genuine issue of material fact as to
whether he suffed a violation of his constitutional rightthey should nonetheless be granted
qualified immunity because those rights were not clearly establishkd tinte the lawsuit was
filed. Qualified immunity shields government officials “from liability for cididmages insofar as

their conduct does not violate clearly established statutory or constitutightd of which a
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reasonable person would have knowRg&arson v. Callaharb55 U.S. 223, 231 (2009) (ermnal
guotation marks omitted).

If a defendanésserts qualified immunity, the plaintiff bears the burden of showing: (1) “a
violation of a constitutional right” and (2) that “the right at issue wasriglestablishedat the
time of [the] defendant’s alleged miscondudtl” at 232. A clearly estalished right must be
described to a reasonable degree of certainty in Supreme Court or lower courtrjreseetell
v. Johnson308 F.3d 594, 601-02 (6th Cir. 2008¢e alscAshcroft v. al-Kidd563 U.S. 731, 741
(2011) (“We do not require a case directly on point, but existing precedent must hadetipdace
statutory or constitutional question beyond debateW)ith this background in mind, the court
examines whether the rightbe free fronretaliaion for engaging in a consationally protected
activity—in this caseprocedural due processs-learly established.

As previously discussed, “[a]n essential principle of due process is that a deprofat
life, liberty, or property ‘be preceded by notice and opportunity for hearing apgisopo the
nature of the case.”Cleveland Bd. of Educ. v. Loudermil70 U.S. 532, 542 (1985) (quoting
Mullane v. Central Hanover Bank & Trust C839 U.S. 306, 313 (1950)T.he parties agrethat
the plaintiff had a property interest in his continued employm&#eDoc. No. 30 at 24.In
addition, “[i]t is well established that government actions, which standamg a@o not violate the
Constitution, may nonetheless be constitutional tbrietivated in substantial part by a desire to
punish an individual for exercise of a constitutional rightiaddeus-X175 F.3dat 386 Thus,
the right to be free from an adverse employment action for engaging titwtmsally protected
activity, in this case procedural due process, is clearly establisized, e.g. Hartman v.
Moore 547 U.S. 250, 256 (2006) [[]he law is settled that as a general matter the First

Amendment prohibits government officials from subjecting an individual to retgliactions . .
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. for speaking out.”)Valot v. Southeast Local Sch. Dist. Bd. of EdL@7 F.3d 1220, 1225 (6th
Cir. 1997 (“[A] claim of retaliation for exercise of the constitutional right of acéeg®gnizable
under § 1983.)Williams v. Kentucky?24 F.3d 1526, 1537 (6th Cit994) (finding defendants not
entitled to qualified immunity where right to be free frandverseemploymentctionon basis of
speech concerning political patronage and corrupt activities was dstahblished)Accordingly,
Heavner and Wilber are not entitled to qualified immunity.

CONCLUSION

For the reasons set forth herein, the defendants’ Motion for Summary Judgment (Doc. No.
29) will be granted in part and denied in part. The motion will be granted aseindaet Scruggs
and the claim against him will bdismissed with prejudice. The nt will be denied as to

Defendarg Heavnerand Wilber. An appropriate order will enter.

ENTER this10th day of October 2018. /%f’—’_‘

ALETA A. TRAUGER
United States District Judge
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