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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

WENDY SNEAD and EDWARD )
MOREDOCK, individually and on )
behalf of all otherssimilarly situated, )
)
Plaintiffs, ) Case No. 3:17-cv-0949
) (Consolidated with 3:17-cv-0958)
V. )
) Judge Aleta A. Trauger
CORECIVIC OF TENNESSEE, LLC )
f/lk/la CORRECTIONS )
CORPORATION OF AMERICA, )
)
Defendant. )
MEMORANDUM

Before the court is the plaintiffs’ Motion for Class Certificatigpoc. No. 19.)The
motion has been fully briefed and is ripe for review. For the reasons set forth tleeemotion
will be granted in part and denied in part.

l. Factual and Procedural Background

The aiginal Class Action Complaint (Doc. No. 1) initiating tHavsuit was filed by
plaintiff Wendy Snea@n June 16, 201 Named plaintiffs Wendy Snead and Edward Moredock
filed the First Amended Class Action Complaint (“Anded Complaint”) (Doc. No. 1%)n
October 27, 2017. The Amended Complaasisets claims againstdefendant CaeCivic of
Tennessee, LLC, formerly known as Corrections Corporation of Americag@dac”), under
42 U.S.C 8 1983,based orthe defendant’sllegeddeliberate indifference to the serious medical
needs oturrent and former inmates while they were incarceratdtedletreDavidson County

Detention Facility (“MDCDF”) in Davidson County, Tennesse®, facility operated by
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CoreCivic, in violation of the inmates’ rights under the Eigatid Fourteenth Amendmesnto
the United States Constitution
The plaiiffs seek to certify three subclasses, defined in their Motion for Class
Certification as follows:
The Scabies Class: All current and former inmates who had a skin rash consistent
with ascabies infestation who were denied treatment, or whose delayedeinéa
by the Defendantaused the inmate’s condition to worsen, since October 1, 2016.
The Denied Prescriptions Class: All current and former inmates who were
prescribed medication that was not administered as prescribed, or whose
prescribed plan of treatment waserrupted or delayed by the Defendant, since

October 1, 2016.

The Denied Medical Attention Class. All current and former inmates who
requested, but were denied medical attention or treatment since October 1, 2016.

(Doc. No. 19, at 1))

According to the allegations in the Amended Complaint, CoreGsvec forprofit prison
company thatoperates MIZDF, a 1,30¢bed facility that houses male and femalestrial
detainees and convicted prisoners serving sentences. There is no distinctieenbéte
detainees’ and prisoners’ conditions of confinement. Both Snead and Moredock are former
prisonersof MDCDF, having already served their sentences prior to filing this lawsuit.

The Amended Complairdssertghat CoreCivic has repeatedly and intention&liyed
and refused to provide healthcare to inmates, including by denying them &cdessors and
necessary medicationThe pleading contains numerous allegations regarding CoreCivic’'s
specific failures, including that,edpite a contractual obligatida respond to sick call requests
within twenty-four hours,CoreCivic’'s medical staftypically takes two to four weeks to respond
to a sickcall requesby allowing an inmate to see a nurse. “Referrals to doctors take months.”

(Doc. No. 159 13(a).) Despe a contractual obligation to emplayaff to oversee infection



control, CoreCivichas not employed anyonetimose position$or at least one and possibly four
years, and it does not use any procedure for screening inmates for scabiesr qradsitic
infections during intake. And, despite a contractual obligation to do so, it does not procure or
review the medical records of inmates transferred to the facility wie $pecial health care
needs.It routinely runs out of mental health medications ants f refill prescriptions for
weeks, which poses a serious risk to inmates due to the abrupt cessagoassarynedication.

It falsifies medical charts to cover the failure to provide prescribedcamsah to inmates as
prescribed andgystemically and intentionally faito providenecessarynedical treatment and
medication to inmateslt is chronically understaffed and retaliates against inmates for
complaining about their lack of access to adequate care.

The condition called scabies is caused byirdestation by a parasitic mit&§arcoptes
scabiei The mites easily hop from one person to another bytekskin contact but can also live
from two to five days away frora host on clothingbedding, carpetsand furniture. The mites
burrow under the uwter layer ofa person’sl@n, ingesting tissue as they burrow. (Am. Confpl.
19.) Female mites lay eggs at the end of the burrowed tunnels, and the larvae hatchadn
three days. The newly hatched larvae soon crawl away to excavate theéurmelscrawling at
a rate of up to an inch per minute. Any person who has direct skin contact with sorhedmasw
scabies, however brief, is at risk of an infestatith) (

The scabiesites causa skin rash that is readily identifiable as a result of theckilike
burrows in the skin”i@.  21) and is accompanied kptense,nearly unbearableitching,
especially at night. The itching may make sleep impossible, giving rise to a twbstl ofother
problems particularly for persons with preexisting mentaahh conditions The associated

scratchingfacilitates reinfestation andskin eruptions that then make it easier for the mites to



transfer to a new host. It also typically results in scales, blistergjildgeopen soresand a
resulting risk of secondary infections, such as -ifeeatening Staph infections. A scabies
infestation can only effectively be treated with prescription medicatioriading often multiple
rounds of vermectin pills angbermethrin cream applied to the entire bodhy. § 22.)

The plaintiffs allege that CoreCivic knew that scabies outbreaks are commanvatedr
jail facilities and that implementation of an infectiaontrol policy was necessary in such a
setting, butit failed and refused tomplement and follow an effectivaafiectioncontrol policy
prior to, during, or after the scabies outbreak at the facility.

A scabies infestation began spreading among the male inmate popafatCDF in
July 2016.Moredockwassent to MDCDFbeginning in August 2016 to serve a sentefiocea
DUI conviction. He wagplacedin a living area for older inmateandthose with physical and
mental disabilities. His pod housed approximately 140 inmates in cramped quartgie De
attempts to avoid contact with other inmates with an obvious kMatedock contracted scabies
in October 2016, accompanied by intense and painful itching.

Although Moredock did not receive a health screening or tuberculosis test upon entry,
when he was appointed to a prison g a“trusteé a few monthsafter his anval, he was
required to have a health screening. He was screened for the first time niretgftéayhis
arrival, at which time he complained about the rash that had spread over his body. Heelas fal
informed that he had “contact dermatitis” or a tearcto “something in the laundry.” (Doc. No.
15, 1 29.)

The infestation spread to the female inmate population by October 2GEhwile,
male inmates continued to submit sick call requests for treatment, which gnered. Some

inmates were placed solitary confinement solely in retaliation for filing grievances related to



the lack of medical treatment for the condition.

By November 2016, the scabies infestatedaiVIDCDF was widespread. Thaefendant
was allegedly aware that the rash symptoms extadi by a large number of inmatesne
consistent with scabies but continued to falsely inform the inmates that they tdavieatcabies.

Moredock’sinitial request for treatment was ignored he submitted a second si!
request in November 2016, describing symptoms that were obviously consistestabtbs.
Becausdhe defendant refused to adequately address his medical ndedsjocksubmitted a
printed copy of the“WebMD” internet page discussing scabigs the defendant, with
continued to ignore his complaints.

Moredock began working as a trustee in December 2@b&h meant thahe was
responsible for assisting with the maintenance and repairs at MDCIie tourse of his work,
he traveled amonfousing units (pods) for both male and feale inmates and personally saw
that inmates in every pod were suffering with a rash consistent with seaftlesere openly
complaining about it.

Moredock filed another siekall request on December 4, 20%€ating affirmatively that
he had scabies. Ahat point, at least forty other inmates in his pod also had scilees. of
these were disabled inmates who were particularly vulnerable to infestatiaisa not capable
of voicing their own needs or seeking medical atten@@oreCivicrefused to praide treatment
for these inmates’ scabies infestations.

Following numerous complaints, the assistant warden came and spokbeniitimates,
affirming that he would‘get with medical” to address ¢hsituation, but he never didAm.
Compl. 35.) Moredok and other inmates feared retaliation for requesting medical assistance

related to their condition.



By the end of December 2016, Moredock had been suffering from scabies for over three
months and had not received treatmé&imally, he pointed out thahe was doingnaintenance
work in the warden’s office and riskegreading scabies to the ward@nthat point, in January
2017, Moredock received treatment.

In January 2017, an employee of the state of Tennessee tested the water aitthe facil
Despiteno finding of contamination, the defendant continued to falsely claim that the gimate
rashes were caused by the water rather than by scabies. However, around thmsathe t
defendant finally admitted that some of the male prisoners had scabies. Sorpeowieied oral
medication but none were quarantined. The defendant refused to acknowledge obvious scabies
symptoms in other inmates and retaliated against some for requesting treamseabies by
placing them in solitary confinement. Inmates whoksgpon the phone to outsiders complaining
about scabies lost their phone privileges.

The Amended Complaint mentions several specific inmabgstheir initials, who
suffered scabies and did not receive proper treatment. Even those inmates wheeida rec
treatment were subject to-mefestation, because the defendant made no effort to quarantine
affected inmates or to properly treat their clothing and bedding to insure thaitekemerenot
spread to others.

Putative class member Jennifer King was sent to MDCDF as a pretrial detainee in
December 2016. After one month in “D Pod,” she began exhibiting symptoms of scabies and
was transferred to E PoBy the end of March 2017, the majority of inmates housed in E Pod
had developed a rash consistent withabgs infestation.

In February 2017, a pregnant female inmate was transferred to MDCDF. Shiealpecif

informed the staff that she had been diagnosed with scabies, but the defendant madetao effort



obtain her medical records, follow up with her treatment, or quarantine her fromnéerlge
population to insure that hecabieshadcleared ugprior to her transfer

On March 10, 2017, Moredock submitted another-sadk requestinquiring why he had
not received the treatment prescribed for his scata@sfestation, which had been ordered
several days previously. A member of the medical staff wrote on his cheerm#ctin
reordered. Had more but given last dose.” (Doc. Nd] 33.) A few days later, someone crossed
out that notation and wrote inBénadryl & refer to MD.” [d.)

In May 2017, Moredock was released from incarceration still sufferimg frcabies. He
was required to seek treatment outside at his own expense. He was unable to retlcruixiwvor
it cleared upin orderto avoid infecting others, thus suffering lost wages.

In April 2017, the defendant provided a few inmates with medication to treat scabies but
denied medication to others. The selective treatment, lack of quarantine, and otleetiveeff
measures facilitated the contetuspread of scabies throughout the facility.

On May 1, 2017, after the defendant’s repeated failure to treat or quarantine those
affected by the scabies infestatiapproximatelyfifty female members of E Pod drafted a letter
to the Metro Health Deparent describing the spread of the rash and the defendant’s failure to
treat inmates suffering from it. The letter was confiscated by facility officradstie inmates
were not allowed to send it.

On May 8, 2017, forynine female inmates housed in “EcRod” drafted another letter
to the Metro Health Departmemequesting assistance with the infestation from which they were
suffering and detailing the history of the problem and their unsuccessfulpéttéo have it
addressed. Other inmates sent lettersheir own specifically referencing two pregnant inmates

who were taken to Meharry Hospital for checkups, where they were diagnosedahkitsd he



Amended Complaint does not specify whether this letter was confiscated, butaeatitacl
attached tohe pleading indicates that it was transmitted to the friend of an inmate, who then
mailed it to the Health Department. (B. Blanchard Decl., Doc. No. 28-4 § 19.)

In May 2017, King was transferred from E Pod to A Pod, where plaintiff Snead was
housed. When she was transferred, King was covered with a visible rash but hadaldsden
told by the defendant that her condition was not contagious. Up until that time, no one in A Pod
had contracted symptoms of scabies. King reggbaedly requested medical services and filed
numerous grievances related to the lack of medical care, all of which were ignored

When King arrived iPA Pod,one of the inmates there who had received some medical
training recognizedhat King hadscabies. She informed the defendant of the problem but was
ignored. King was placed in an eighgrson cell, in close proximity with Snead and other
inmates. The other inmates soon began developing their own rashes, and the defendaat conti
to take no action in the face of the inmates’ mountiomplaints. The inmates were threatened
with disciplinary action and solitary confinement if they complained about tbemlitton or
mentioned the word “scabies.” If they complained to their families aretotutside the prison,
their phone privilegewere revoked in retaliation.

Snead developed a rash beginning just days after King’s transfer. Sheaemidgstall
and was seen by a nurse, who told her to change the type of soap she was usimgg8asted
sick call a second time but was ignaréithereafter, she began filing grievances due to the
defendant’s refusal to provide her access to medical treatifBeimtg unable to sleep, she
became physically ill, developing fever and chills, but was still refused aldtkatmentFrom
May 9, 2017 until her departure in Jurgnead filed seven grievances, none of which was ever

addressed by the defendant. Other inmates began filing daily grievance$, valich the



defendant ignored.

Assistant Warden Hayes visited E Pod on May 15, 2017. She indicated she had heard that
the inmates were complaining about a rash and asked how many were having problems.
Approximately 100 women raised their han@ise plaintiffs allege that Assistant Warden Hayes
scoffed. One inmate protested loudly that the inmates Wweneg “eaten alive” and that
something needed to be doneafimnmate was handcuffed on the spot and placed in solitary for
two weeks. On the same day, the facility was placed on lockdown foréigtty hours. On May
17, 2017, Snead was able to commuteicgith her family, and her family reported the situation
to the Metro Health Department and requested that it intervene.

Snead was transported to a dermatology clinic on May 19 after her family had made
numerous complaints to the Health Department. She was diagnosed with acdbpesscribed
a treatment regimen that includedermectintablets and two topical creams. In addition, the
defendant was specifically informed that every inmate in Snead’s podegdqueatmentUpon
her return to MDCDF, the defendant told her that her prescriptions would not be filledaShe
sent to solitary confinement, where she was deprived of a shower for five days, deared cl
bedding and clothes, and was not allowed to contact her family.

Snead was released from custody a few weeks later. She immediately went totthe ER
obtain medical treatmenghe incurred hundreds of dollars in medical and other expenses in
dealing with the scabies infestation upon her release.

The plaintiffs allege that, in May and June 201& tefendant falsifiecbr had inmates
falsify, sick-call requests and grievance forms to remove reference to the term “scabies” or to
indicate that the inmates had received treatment when they had not. The defendam@syhar

nurse was absent for two weeks at the end of May and beginning of June 2017, during which
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time medications were not ordered orordered. Throughout June 2017, the defendant
continued to ignore siekall requests from inmateequesting treatment for the rash caused by
scabies andantinued to threaten them if they mentioned “scabies.”

In early July 2017, the defendant’'s Health Administrator falsely informednthates
that no oneat MDCDFhad been diagnosed with scabies.

Finally, on or around July 17, 2017, the Health Departmisited the facility Twelve
inmates who had filed grievances about lack of medical treatment were placéthiy before
the Health Department’'s arrival and were unable to speak with Health Department
representatives while they were there.

The plainiffs allege permanent scarring from their scabies infestation and thaatéey
still recovering. Some putative class members have been unable to returrk tafteorelease
due to the risk of spreading infection to others and have lost wages as a result.

The plaintiffs allege that the defendant, despite actual knowledge of tlsatide
among the prison population and of the extremely contagious nature of the infessaantof
take reasonable steps to mitigate the problem, to quarantine those afiqutedent the spread
to others, or to effectively treat those affected. The spread of the contagioreasasatyl
foreseeable, and the defendant failed to take reasonable steps to prevent c& mifigety
allege that, as a direct and proximedsult of the defendant’s actions and inactions, the plaintiffs
and putative class members became infested and suffered the consequences ofdeirrtple i
pain, sleeplessness, and, after their release, quarantine, loss of wagesstghef enedical
treatment, and the costs of remediating scabies infestations within their owves haoh among
family members.

Based on the factual allegations set forth in the Amended Complaint, the plaissiéid
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threecauses of actionnder 42 U.S.C§ 1983 (1) a clam based on the defendant’s deliberate
indifference to the plaintiffs’ and putative class members’ serious megieds, in violation of

the Eighth and/or Fourteenth Amendmedepending upon the inmates’ status as pretrial
detainees or prisongrg2) aclaim based on th@mates’exposure to, and the defendant’s failure
to protect them from, a stateeated danger, in violation of their rights under the Due Process
Clause of the Fourteenth Amendment; (3) a deliberate indifference whaien the Eighthrad/or
Fourteenth Amendmentased on the defendant’'s failure to train medical s@ffiddress
inmates’ obvious neeih access adequate medical care and medication or to recogitizeaks

of contagious conditions including scabies, among other matters.

In support of their bid to bring a class action, the plaintiffs assert that teeddeft has
acted or refused to act in a manner that applies generally to the class, such tteitrit for
damages and injunctive relief on behalf of a class as a whelap@ropriate; that questions of
law and fact are common to all class members; that the number of persons whissbavg
been violated is too numerous to join in the action; that the putative class membeddye r
identifiable using records maintad by the defendant during its regular course of business; that
the plaintiffs have been injured by the defendant’s actions in the same wWeeyakdr members
of the proposed class; and that the plaintiffs will fairly and adequately ptbégnterestsof the
class as a whole.

For relief, the plaintfis seekmonetary, compensatory, and punitd@magesas well as
equitable relief in the form of “a permanent injunction enjoining the Defendant, i$safgnd]
employees . . . from continuing to violate the Eighth and Fourteenth Amendments of the U.S.
Constitution and to immediately cease intimidating, threatening, and retaliaiimgtaigmates

for demanding medical care for their serious medical needs and to immediatéde @mdequate
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oral and toptal medication sufficient to fully treat all those diagnosed with scabies” ahthth
defendant be required to “provide a full medical staff adequate to meet the needseof thos
infested with scabies and capable of dispensing medication and monitormigethienent until
completion.” (Doc. No. 1%1156-57.)

On September 252017, this case was consolidated for all purposes Juitim Doe v.
CoreCivic of Tennessee, LL®lo. 3:17cv-00958, also pending in this court, in which the
plaintiff purported to bring suit asserting claims on behalf pbitativeclassdefined as inmates
and former inmates at MDCDF who contracted scabies and were denied adeqdeta m
attention by the defendarohn Doe, like Snead and Moredock, had already been released from
incarceration by the time he filed his class actiorki'st Amended Class Action Complaint was
filed on October 27, 2017, but it did not include John Doe as a “named” plaintiff.

The plaintiffs filed their Motion for Class Certification on December 20, 201@c.(No.

19.) The motion proposes named plaintiff§Vendy Snead and Edward Moredock as
representatives for all three subclasaed assertghat the proposed classid subclasses meet

the numerosity, commonality, and typicality requiremeitRule 23(a)of the Federal Rules of

Civil Procedure that Snead and Moredock are adequate class representatives; and that a class
should be certified under Rule 23(b)(1), (b)(2) and (b)(3). The plaintiffs filed a Supplémenta
Memorandum along with a Notice of Filintp which are attached excerpts from Snead’s and
Moredock’s depositions, along witthe affidavits of seven putative class membensg one

former CoreCivic nurse, and th2eclaration ofplaintiffs’ attorney Bryant Kroll, to which are
attached two grievances that were filedabgurrent CoreCivic nurse.

CoreCivic has filed a Memorandum of Law in Opposition to Plaintiffs’ Motion fos€la

Certification (Doc. No. 31) (“Response”), arguing that none of the proposed subclastsethmee
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requirements for certdation under Rule Z8) or(b), as discussed in greater detail below. The
plaintiffs filed a Reply(Doc. No. 32) in further support of their certification motion.
. Legal Standardsfor Class Certification

“The class action is ‘an exception to the usuiée that litigation is conducted by and on
behalf of the individual named parties orilywWakMart Stores, Inc. v. Duke564 U.S. 338, 348
(2011) (quotingCalifano v. Yamasaki442 U.S. 682, 76@1 (1979)). “A class representative
must be part of the da and possess the same interest and suffer the same injury as the class
members.”ld. (citation and internal quotation marks omitted). To be certified, a class mus
satisfy theprerequisites set forth in Rule 23(&)the Federal Rules of Civil Procedutkat “(1)
the class is so numerous that joinder of all members is impracticable; (2ptbayaestions of
law or fact common to the class; (3) the claims or defenses of the representatese grart
typical of the claims or defenses of the class; and (4) the representaties palt fairly and
adequately protect the interests of the class.” Fed. R. Civ. P; X&(a)g v. Nationwide Mut.
Ins. Co, 693 F.3d 532, 537 (6th Cir. 2012).

In addition to showing that a proposed class maletsf the abovererequisitesAmchem
Prods., Incv. Windsoy 521 U.S591, 614 (1997)Sprague v. Gen. Motors Cor[d.33 F.3d 388,
397 (6th Cir.1998),a motion to certify must establishatthe proposed class meets one of the
prerequisites under Rule 23(b). Sabtion (b) provides that class certification is appropriate,
assuming the 23(a) factors are met, if:

(1) prosecuting separate actions by or against individual class members would
create a risk of:

(A) inconsistent or varying adjudications with respect to imtlial class
members that would establish incompatible standards of conduct for the party
opposing the class; or

(B) adjudications with respect to individual class members that, as a dractica
matter, would be dispositive of the interests of the other members not parties
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to the individual adjudications or would substantially impair or impede their
ability to protect their interests;

(2) the party opposing the class has acted or refused to act on grounds that apply
generally to the class, so that final injunetrelief or corresponding declaratory
relief is appropriate respecting the class as a whole; or

(3) the court finds that the questions of law or fact common to class members
predominate over any questions affecting only individual members, and that a
class action is superior to other available methods for fairly and efficiently
adjudicating the controversy.

Fed. R. Civ. P. 23(b)lhe party seeking class certification has the buadgmovingthe Rule23
certification requirementsn re Am. Med. Sys., ¢y 75 F.3d 1069, 1079 (6th Cir. 1996).

“Rule 23 does not set forth a mere pleading standard. A party seeking cldssatenti
must affirmatively demonstrate his compliance with the Rul@ukes 564 U.S. at 350
“[C] ertification is proper only ifthe trial court is satisfied, after agorous analysis, that the
prerequisites of Rule 23(a) have been satisfiadhich “sometimes” requires “the court to probe
beyond the pleadingsld. at 350-51 (quotingsen. Tel. Co. of Sw. v. Falcof57 U.S. 147, 156
(1982)). ‘Frequently thatrigorous analysiswill entail some overlap with the merits of the
plaintiff’s underlying claim. That cannot be helpgdheclass determination generally involves
considerations that are enmeshed in the factual and legad issongrising the plaintifé cause
of action” Id. (internal citations and quotation marks omitted). In other words, this typically
“means that the class determination should be predicated on evidence prese¢heegdrties
concerning the maintainabilityf the class actioh.n re Whirlpool Corp. Frord.oading Washer
Prods. Liab. Litig, 722 F.3d 838, 851 (6th Cir. 2013).

The district court has broad discretion to decide whether to certify a ¥lassg 693
F.3d at 536.
[11.  Analysis

The defendantaises numerous objections to certification of each of the plaintiffs’
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proposed subclasses, asserting that the plaintiffs fail to satisfy mamy Rtite 23(a) and any of
the Rule 23(b) requirements. Specifically, they argue that:

(1) the plaintiffs have failed to establish that any of the three proposed sabclass
are sufficiently numerous that joinder of the absent class members would be
impracticable;

(2) the named plaintiffs are not adequate class representatives, because

(@) two named plaintiffs arenot enough to represent three proposed
subclasses;

(b) the fact that each plaintiff falls into multiple subclasses raises potential
conflicts of interest;

(c) the plaintiffs have not distinguished between those who have been actually
injured and those seeking only injunctive relief;

(d) the named plaintiffs’ claims for injunctive relief are moot; and
(e) the plaintiffs did not exhaust their administrative remedies;

(3) the plaintiffs cannot establish the typicality requirement, again betiagise
claimsfor injunctive relief are moot and they did not exhaust their administrative
remedies;

(4) the plaintiffs have failed to offer evidence sufficient to establish thatntieet
the requirements of Rule 23(b)(1) or (b)(2);

(5) the plaintiffs fail to satisfy BRe 23(b)(3) because the subclasses are not
“ascertainable,” common issues do not predominate over individual issues, and a
class action isnot superior to other methods of adjudication under the
circumstances presented here.

(SeeDoc. No. 31, at 1-2.)
The court will proceed to consider each requirement for certification in turn, indfght
the defendant’s objections.
A. Rule 23(a)
1 Adequate Representation
Rule 23(a)(4) allows a class to be certified only if “the representaticteep will fairly

and adequately protect the interests of the claas.’set forth above, the defendant raises
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numerous arguments as to why the named plaintiffs fail to meet the adedquapyesentation
factor. One of these factors, standing, is a threshold matter that the court mess idsir
a.Mootness

“[Alny analysis of class certification must begin with the issue aiditay”; only once
the court finds that the named plaintiffs have standing may it consider whether they have
“representative capacity, as defd by Rule 23(a), to assert the rights of othe@iffin v.
Dugger, 823 F.2d 1476, 1482 (11th Cir. 1987). To show Article Il standing, the named plaintiffs
must show that they have been injured, that their injuries are faickyaibée to the defendant
conduct, and that a judgment in their favor would likely redress their injurtgm v. Defenders
of Wildlife, 504 U.S. 555, 560 (1992).

The court notes, as an initial matter, that both named plaintiff$oareer inmates of
MDCDF, but the class amslibclasses they propose to certify would be comprised of both current
and former inmategn addition to damages for alleged past violations, they tegadrmaneny
enjoin the defendant and its agents from continuing to violate current inmates’ uiger the
Eighth and Fourteenth Amendments by denying them adequate medicahddrg intimidating
and retaliating against those inmates who demand medical care. The plaistffseek an
injunction requiring the defendant to provide a fully staffed wadiepartment adequate to meet
prisoners’ medical needs. (Doc. No. 15 § 154-55.)

The defendant argues that the named plaintiffs’ claims for injunctive redighaot as a
result of their release from custody and that, accordingly, they cannot be deslagdate” to
represent any class seeking injunctive relief. The plaintiffs respond fieatldats should not be
permitted to “endlessly circumvent Rule 23(b)(2)” by simply transferaugh named plaintiff to

a different facility and then claiming thdie individual’s claims have been rendered moot. (Doc.
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No. 32, at 6.)

Generally,a named plaintiff “must be a member of the class which he or she seeks to
represent at the time the class action is certified by the district’c@agna v. lowa419 U.S.

393, 403 (1975)The Supreme Courhasrecognizedhat the“capable of repetition, yet evading
review’ exception to this rulenay apply toa class action brought by pretrial detainees, noting
that “[p]retrial detention is by nature temporary, and it is mo$ikely that any given individual
could have his constitutional claim decided on appeal before he is either releasasicted”
Gerstein v. Pugh420 U.S. 103, 110 n.11 (1975). It appears that the plaintiffs are attempting to
invoke that exception he.

There is a distinction, however, betwedaims rendered moot by the passage of time
while a lawsuit is proceeding and claims that are already moot by the time a plagstifuit
“Simply stated, a case is moot when the issues presentad imger‘live’ or the parties lack a
legally cognizable interest in the outcomgdAW v. Dana Corp.697 F.2d 718, 72@1 (6th Cir.
1983) (quotingPowell v. McCormack395 U.S. 486, 496 (1969)). In other words, ti@otness
exception that applies in controvies that are “capable of repetition, yet evading review”
presumes thathe controversy is “live” athe time suit was filedand at the time of class
certification On the other hand, “if a plaintiff lacks standing at the time the action commences,
the factthat the dispute is capable of repetition yet evading review will not entitle the
complainant to a federal judicié#rum.” Friends of the Earth, Inc. v. Laidlaw Envtl. Servs.
(TOC), Inc, 528 U.S. 167, 191 (2000ee alsdsteel Co. v. Citizens for a Bat Envt, 523 U.S.

83, 109 (1998)“[T]he mootness exception for disputes capable of repetition yet evaslireyw
... will not revive a dispute which became moot before the action commégedting Renne

v. Geary 501 U.S. 312, 32(1991)). Becausehe named plaintiffs in this case haldeadybeen
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released from MDCDF at the time they filed suit, their claims for prospective ivenelief
had already been rendered moot, and they therefore lacked standing from the outsgstaior
claims. As a result, he court lacks subjechatter jurisdiction to adjudicaténé claims for
injunctive relief, and thoselaims are sulgct to dismissal on that basis.

Ipso factg the named plaintiffs are not adequate representatives of current inmates who
might have valid claims for prospective injunctive reliéfvhile former inmates and current
inmates might have common claims for damages to compensate them for past injlaies, a c
for injunctive reliefwould likely bea major component of the cause of action that would be
brought by putative plaintiffs who are still incarcerated. Moreover, as tedicabove, the
adequacy inquiry frequently overlaps with the typicality requirement. The dadd that he
adequacy of the named plaintiffs to represent curremtigrcerated individuals is further called
into questiornby the fact thathe named plaintiffstlaims arenot typical of the type of claims
currently incarcerated individuals would bring.

In short, the court finds that, because the named plaintfsms for prospective
injunctive relief were moot before they filed suit, tHagk standing to bringhose claims. As a
result, they cannot adequately represent the interests of a class that includestlycur
incarcerated inmates. The scope of the clasolaintiffs seek to represent must be narrowed to
encompass only claims for damages brought by formBCDF inmates, whether pretrial
detainees or prisoners.

b. Exhaustion

The defendant next argues that the named plaintiffs are not adequate repvesentat

the basis that they failed to exhaust their administrative remedies, as requitieel Brison

Litigation Reform Act (“PLRA”). The defendant insists that, once it ragsésck of exhaustion,
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the burden shifts to the inmatéo demonstrate thathey complied with theexhaustion
requirementsNapier v. LaurelCty, 636 F.3d 218, 225 (6th Cir. 201I)he paintiffs, in
response, argue that exhaustion is an affirmative defense that the defendan¢acushglprove

and, therefore, that it is not appropriate inquiry at the certification stage. They also maintain
that the question of whether the defendant’'s administrative procedures were avéoiable
purposes of the PLRA’s exhaustion requirement is common to all members of the proposed
class. (Se®oc. No. 20, at 13.)

The court finds both parties’ arguments to be somewhat beside the point, at least with
respect to the named plaintiffs. “Ordinarily, plaintiffs pursuing civil rightsingt under 42
U.S.C. 8 1983 need not exhaust administrative rezsedefore filing suit in court.Porter v.
Nussle 534 U.S. 516, 523 (2002). Under the relevant provision of the PLRA, however, enacted
in 1996, “[n]Jo action shall be brought with respect to prison conditions by. a prisoner
confined in any jail, prison, or other correctional faciliimtil such administrative remedies as
are available are exhausted. 42 U.8Cl997e(a) (emphasis added). The term “prisoner” is
broadly defined to include “any person incarcerated or detained in any fadittys accused of,
convicted of, sentenced for, or adjudicated delinquent for, violations of criminal law teritine
and conditions of parole, probation, pretrial release, or diversionary prodgcar8.”1997e)(h).

The named plaintiffs here, having already been sel@dérom incarceration at the time they filed
suit, are not subject to the exhaustion requirement, since they were not prisoneiseyHiedt
suit. AccordJackson v. Fong870 F.3d 928, 933 (9th Cir. 2017Yhe exhaustion requirement,
however, does n@pply to norprisoners’); Witzke v. Femal376 F.3d 744, 750 (7th Cir. 2004)
(“In determining whether a plaintiff is‘@risoner confined in jail, we must look to the status of

the plaintiff at the time he brings his suffcollecting cases)).
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The question of exhaustion is therefore not relevant to the claims brought tgntieel
plaintiffs as former inmates. This conclusialso strongly suggests that the named plaintiffs’
claims would not be “typical” of the claims that would be raised by currentt@gnaven
inmates at other facilitieaith respect to each of whom the affirmative defense of exhaustion
would remain relevant and potentially dispositive.

c.Named Plaintiffs’ Adequacy as Class Representatives

Finally, Rule 23(a)(4) allows a classlie certified only if “the representative parties will
fairly and adequately protect the interests of the class.” This is an akgeatequisite for due
process, as a final judgment in a class action binds all class meinbersAm. Med. Sys75
F.3d at 1083 (citation omitted. The Sixth Circuit applies a twpart test for determining the
adequacy of representation. First, the named representatives “must have corenesisimtith
the unnamed members of the class,” and second, it must be apparenhethaamed
representatives “will vigorously prosecute the interests of the class throulgiedu@ounsel.”
Senter v. GenMotors Corp, 532 F.2d 511, 525 (6th Cir. 1978)he “adequate representation
requirement overlaps with the typicality requiremeatduse in the absence of typical claims,
the class representative has no incentives to pursue the claims of the otheeothess.'In re
Am. Med. Sys75 F.3d at 1083.

The defendant argues only that the plaintiffs have failed to present any evidence
regarding the named plaintiffs’ willingness to vigorously prosecute the stéeséthe class. But
the defendant misstates the law. The named plaintiffs have expressed thegnesk to
prosecute this case by filing suit and beginning the discovery process. They havedmoth be
deposed, so there is no risk that they heseelittle knowledge of and involvement in the class

action that they would be unable or unwilling to protect the interests of the gaisstathe
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possible competing interests of theéoateys.” Ross v. Abercrombie & Fitch Ca257 F.R.D.

435, 451 (S.D. Ohio 2009). They have also alleged facts and presented evidence that, if a jury
finds it to be true, would establish common interests with the unnamed membersast a cl
consisting of fomer inmates who suffered from untreated scabies as a result of the degendant’
deliberate indifference to their serious medical needs. The defendant doesueobtarywise.

And the plaintiffs’ attorneys have shown themselves willing and able to viggnasiesent the
interests of their clients.

d.Potential Conflicts of Interest

The defendant’s arguments that the two named plaintiffs have potential cooflicts
interest and that the plaintiffs have not made a distinction between putainéfplavho have
actually been injured and those who seek injunctive relief only have been mooteddoyitts
conclusion that the named plaintiffs have standing only to bring suit on behalf of aotlass
former inmates who suffered actual injury as a resultthef defendant’'s practices. The
defendant’s argument thiato named plaintiffs are not sufficient to represent three subclesses
rendered moot by the court’s conclusion, discussed below, that the plaintiffadtasadisfied
the numerosity requiremeakceptwith respect tahe SabiesSubclass.

2. Numerosity

The first subdivision of Rule 23(a)(1) requires that the class be “so numerousrtat |
of all members is impracticablelh re Am. Med. Sys75 F.3dat 1079 “There is no strict
numerical test for determining impracticability of joindRather,[tlhe numerosity requirement
requires examination of the specific facts of each case and imposes no absdhtiersh Id.
(internal quotation marks and citations omitted). The Sixth Circuit bagested that the

numerosity requirement is met when ttlass size reachésubstantial proportionsid. Some
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courts have found that classes with more than one hundred plgm&ffesmptivelysatisfy the
numerosity requiremenbecause joinder dhundreds of persons “would stretch the facilities
and abilities of this Court beyond their elastic limitidwig v. Pilkington N. Am., IndNo. 03 C
1086 2003 WL 22478842, at *@.D. lll. Nov. 4, 2003). This court has observed that as few as
forty class merbers may satisfy the numerosity requirem&uae, e.g.City of Goodlettsville v.
Priceline.com, InG.267 F.R.D. 523, 529, 2010 WL 1609964 (M.D. Tenn. 2@fidling that the
plaintiff's identification of 128 counties and municipalities as class membd¢isfiesh the
numerosity requirement, statingA¢cording to Newberg oftencited treatise, the difficulty
inherent in joining as few as 40 class members should raise a presumption that pinder i
impracticable, and the plaintiff whose class is that langkarger should meet the test of Rule
23(a)(1) on that fact alorie.(quoting 1 William B. Rubenstein, Alba Conte and Herbert B.
Newberg, Newberg on Class Actions 8§ 3:5 (4th ed.)).

a. Scabies Subclass

The factual allegations in the Amended Complaint indicate that the numerosity
requirement for the Scabies Subclass is met. In addition, the plaintiffs heseséveral
declarations from putative class members and excerpts from the named glaiepibsitions.

The evidence submitted by the plaintifaggests that that nearly every membeplaintiff
Snead’s pod had symptoms of scabies at some point, and approximately fifty woneentsign
different letters to the Metro Health Departmestating that the theandiagnosed rash affected
eighty to one hundred women in the housing uf8eeDoc. No.285 & Ex. A.) Similarly,
plaintiff Moredock testified in his deposition that he observed approximately forty injoates
in his housing unit who appeared to have scabies and who were not receiving dregmatat

for it. (Doc. No. 282, at 42.) Leighanne Shye’s declaration states that she saw at least sixty
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women in her pod with the scabies rash (Doc. Ne6 2B819) and Michael Quinn stated that
there were at least fifty inmates in his pod who had scabies in the fall of 2016 @@&8-8I |
5). Billie Blanchard testified that 100 women in her pod had the rash. (Doc. No. 28-4  16.)

In other words, the plaintiffs have identified several hundred individuals who were
denied adequate treatment for scaliesng the relevant time fram€ourts have not required
evidence of exact class size to satisfy the numerosity require@eden v. City of Columbus
404 F.3d 950, 966 (6th Ci2005).Although he number isikely not sooverwhelmingly large as
to be prohibitive of joinder, theumber of potential plaintiffs in th&cabiesSubclassdoes make
joinder impractichle. The court finds that the numerosity requirement has been met with respect
to the $abiesSubclass.

b. “Denied Prescriptionsind “Denied Medical Attention” Subclasses

The plaintiffs argue that the Declaration of Dawn Meyers, a former CoreCivde miro
worked at MDCDF, establishes that the defendant routinely ran out of merithl e high
blood pressure medication and would fail to refill prescriptions for those conditionseéksw
Her testimony also indicates that pill call was not announced in a manner iniwhites could
hear it, thus depriving them of access to medication even when it waskevadanilarly, the
grievances draéd by Kendra Killian, a nurse currently employed by CoreCivic, constitute
evidentiary support for the plaintiff's claims regarding the defendaritigdao train andailure
to provideadequate careSgeDoc. No. 2811.) However, while this evidence strongly suggests
that the problems at CoreCivic are systemic and not isolated, the plaintiffs imadéort to
estimate the number of persons, whether current or formeates who would make up these
subclasses. They simply argue instead thaté[tlas action device is particularly wesliited in

actions brought by prisoners duette fluid composition of the prison populatioand that
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“[c]lass actions . . generally tend to be theorm in actions such as thigDoc. No. 32, at 3
(quotingBraggs v. Dunn317 F.R.D. 634, 65¢M.D. Ala. 2016).)

Although, as stated above, there i strict numerical test for determining
impracticability of joinder, and “the exact number of class members need not bedlea
proved, Golden v. City of Columbug04F.3d 950, 966 (6th Cir. 200%¢itation omitted), the
“impracticability of joinder must be positively shown, and cannot be specuildiivecitation
omitted). Here, he plaintiffs have failed to provide even a vague estimate of the number of
inmates whowould fall within these two subclasses, and they have presented no evidence to
support a conclusion that the individuals who would qualify as members of these proposed
subclasses are so numerous that joinder of each would be impracticable.

Courts have also recognized that other factors besides “hard numbers” may d& telev
the numerosity inquiry, including(1) judicial economy arising from the avoidance of a
multiplicity of actions; (2) the geographic dispersion of class members;hé)financial
resources of class members; (4) the ability of claimants to institute individusiiitay(5) the
amount of each membBerindividual claim; (6) knowledge of the names and existence of the
potential class members; and (7) whether potential class membersalreagy joined other
actions” Powell v. Tosh280 F.R.D. 296, 303 (W.D. Ky. 201®itation omitted) motion for
reconsideration granted on other ground. 5:09CV-121, 2012 WL 2601946 (W.D. Ky. July
5, 2012) Besides offering no “hard numbers,” th&aiptiffs have not presented evidence or
discussed the potential impact of any of these other factors on the courtssanaly

The court findstherefore that the plaintiffs have not offered sufficient evidence to meet
the numerosity requirement with respect to the proposed “Denied PrescriptionsDamed

Medical Attention” Subclasses. Because the plaintiffs bear the burden of shinaingach of
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the Rule 23(a) requirements is met with respect to each subclass, the courhdindset
plaintiffs have not carried their burden of establishing that certification of the latter t
subclasses is warranted. The court will consider the other factors only yagspply to a
proposed Scabies Subclass.
3. Commonality and Typicality

In order for a class to lmertified under Rule 23(a)(2), there must be “questions of law or
fact common to the class.” Traditionally, to satisfy the commonality requiremeiRulef
23(a)(2), plaintiffs have to show only @nsingle issue that is common to all members of the
class not multiple issuedn re Am. Med. Sys75 F.3dat 1080;Alkire v. Irving 330 F.3d 802,
820 (6th Cir. 2003) (“Although Rule 23(a)(2) refers to common questions of law or fact, in the
plural, there need only be one question common to the—ethssigh that question must be a

‘common issue the resolution of which will advance the litigation.” (quoSpgague v. Gen.
Motors, 133 F.3d 388, 397 (6th Cir. 1998)Many courts have held that when the legality of the
defendants standardized conduct toward alembers of the proposed class is at issue, the
commonality factor is ordinarily métModern Holdings LLC v. Corning, IncNo. 5:13cv-
00405GFVT, 2018 WL 1546355, at *6 n.5 (E.D. Ky. March 29, 2018jations omittejl
“Commonality and typicality tend to merge because both of them serve as guideposts
determining whether under the particular circumstances maintenance of a classisact
economical and whether the plaintiffclaim and the class claims are so interrelated that the
interests of the class members will be fairly and adequately protactiee€ii absence.Youngv.
Nationwide Mut. Ins. Cp.693 F.3d 532, 54%6th Cir. 2012)(internal quotation marks and

citations omitted). “Like the test for commonality, tiest for typicality is not deanding and the

interests and claims of the various plaintiffs needbeoidentical.”"Reese v. CNH Am., LL.@27
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F.R.D. 483, 487 (E.D. Mich. 2005).

The plaintiffs assert that they “readily satisfy the low standard fmnoanality” and that
there are “nunmmus questions of fact and law that are common to all of the members of the
proposed class.” (Doc. No. 20, at 14, 13.) Thesemmon questiongclude: (1)whether the
defendant was deliberately indifferent to the need to implement policies andahdhitesa staff
to prevent the spread of scabies at MDCDF; (2) whether the defendant wasatiiibe
indifferent to the serious medical needs of the individual members of the proposed3)las
whether the defendant had a policy or practice of failing and refusing to provide adequat
medical care to inmates and pretrial detainees; (4) whether the defendadelibasately
indifferent to the need to adequately train its employees to handle the obvious meddsbf
inmates and (5) whether the defendant knogly or with deliberate indifference tolerated a
custom and practice aktaliating against inmates who reqeelstiedical care or a referral to
outside medical care.

The defendant does not argue that the plaintiffs have failed to satisfyntimeoc@lity or
typicality requiremerd, except to argue that “[tlhere is no evidence of common conduct or a
common injury that would be susceptible of resolution via a single injunction.” (Dmc31\ at
16.) It is plain, as set forth above, that the named plaintiffs do not have standing to bring claims
for prospective injunctive relief, and the scope of the proposed class will be modified
accordingly The courtnonetheles$inds, for purposes of the motion to certify, that tlened
plaintiffs have satisfied the commality and typicalityrequiremerg for the Scabies Subclass of
former inmatesconsisting of former inmates who had a rash consistent with a scabies infestation
and who were denied treatment, or whose delayed treatment byefieedant caused the

inmate’scondition to worsen, since October 1, 2016.
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B. Rule 23(b)

Having concluded that the plaintiffs have met the Rule 23(a) requirementsespict to
a narrowed Scabies Subclass, the court must next consider whether clagsatwartifs
appropriate undeRule 23(b)(1), (b)(2), or (b)(3). The plaintiff argues that all three sulbsecti
of Rule 23(b) apply. The defendant argues that none of thenesppl

1. Rule 23(b)(1)

Although the plaintiffs cite t&Rule 23(b)(1)generally, they apparently rely only on Rule
23(b)(1YA), whichauthorizes certification of a clas$i@n “inconsistent or varying adjudications
with respect to individual class members would establish incompatible standards of conduct
for the party opposing the clasShe rule “requiresnore than a risk that separate judgments
would oblige [the defendant] to pay damages to some class members but not to opfagrs or
them different amounts.” 7AA Charles A. Wright, Arthur R. Miller & Mary Kidgine, Federal
Practice and Procedure: Civil & 1773, at 13. In fact, some courts have held fRale
23(b)(1)(A)is “not appropriate in an action for damagé&sriser v. Accufix Research Inst., Inc.
253 F.3d 1180, 1193 (9th Cir. 200%ge alsaCohen v. Office Depot, Inc204 F.3d 1069, 1083
n.7 (11th Cir. 2000)(“Because Cohés class seeks compensatory damages, it cannot be certified
as a (b)(1)(A) clasy..

Here, n support of their claim that a class action is warranted under this hnele, t
plaintiffs argueonly that, in the absence of a classi@n, “this Court would face numeropso
secomplaints filedin forma pauperisThis is a waste of judicial resources that would inevitably
lead to theinconsistent or varying adjudications due to the lack of legal scholarship that
accompanies suclawsuts.” (Doc. No. 20, at 18.)n response, the defendant argues that

waste of judicial resources is not a relevant criterion for considering @rha#ss certification is
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appropriate undelRule 23(b)(1)(A). It also points out that the plaintiffs do not address the more
critical factor—whether potentially inconsistent or varying adjudications “would establish
incompatiblestandards of conduct” for CoreCiviboc. No. 31, at 15 (quoting Fed. R. Civ. P.
23(b)(1)(A)).) The plaintiffs do not address this amgent in their Reply or attempt to offer any
additional support for clascertification under this Rule.

The court finds that this rule does not justify class certification. The risk gfngar
adjudications in this case appears to stem from the possithiit some class members will
suffer greater or lesser damages than otlaerd not from the possibility that different outcomes
would impose conflicting obligations on the defendant.

2. Rule 23(b)(2)

This rule applies when “the party opposing thesgldas acted or refused to act on
grounds that apply generally to the class, so that final injunctive relief @mdsponding
declaratory relief is appropriate respecting the class as a whole.” Feds. . @3(b)(2). The
Supreme Court has expresslycd#iatclaims for monetary relief mayot be certified under b
provision, ‘at least where (as here) the monetary relief is not incidental to the injunctive o
declaratory relief. Wa-Mart Stores, Inc. v. Duke$64 U.S. 338, 360 (2011Becauseneither
injunctive nordeclaratory relief is available to the named plaintifig, plaintiffs cannot establish
that they are entitled to class certification under Rule 23(b)(2).

3. Rule 23(b)(3)

The Supreme Court has recognized that Rule 24(b)(3) is “[fl[ramed for situatiohgcn w
‘classaction treatment is not as clearly called for’ as it is in Rule 23(b)(1) a(2) €juations”
but “permits certification where class suit ‘may nevertheless be convemendesirable.”

Amchem Prods., Inc. v. Winds@?21 U.S. 591, 615 (1997) (quoting Adv. Comm. Notes, 28
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U.S.C. App. at 697). To qualify for class certification under Rule 23(ba(8)kss must meet two
requirements in addition to thoset forth in Rule 23(a). They must show that: (1) common
guestions oflaw or fact must ‘predominate over any questions affecting only individual
member% and (2)a class action is superior to other available methods for fairly and effycientl
adjudicatng the controversy.” FedR. Civ. P. 23(b)(3)." Subdivision (b)(3) parallels subdivision
(2)(2) in that both require that common questions exist, but subdivision (b)(3) contamnsréne
stringent requirement that common issti@edominate’over individual issuedn re Am. Med.
Sys, 75 F.3dat 1084. In addition, courts haveecognized that “class ascertainabilig “an
essential prerequisite of a class action, at least with respect to astides Rule 23(b)(3).”
Marcus v.BMWof N. Am., LLC687 F.3d 583, 592 (3d Cir. 2012).

The defendant argues that certification uridele 23(b)(3) is not appropriate because (1)
the class is not ascertainable; (2) common issues do not predominate over indigiges| and
(3) a class action is not superior in this case to individualized litigation.

a. Whether the Class Is Ascenable

“[T] he class must be currently and readily ascertainable based on objecavia.trit
Marcus 687 F.3d at 5983 (citing cases). “If class members are impossible to identify without
extensive and individualized fafibding or ‘mini-trials,” then aclass action is inappropriatdd.
at 593.Further,“[sJome courts have held that where nothing in company databases shows or
could show whether individuals should be included in the proposed class, the class definition
fails.” 1d. (citing cases)‘A party seeking class certification must affirmatively demonstrate his
compliance with” Rule 23ukes 564 U.Sat350 (2011).That same rule applies to thaestion
of ascertainabilityCarrera v. Bayer Corp.727 F.3d 300, 306 (3d Cir. 2013).

The plaintiffs aver generallythat “[m]embers of the proposed classes will be readily
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identifiable and it will be fairly easy to provide notice of the pending acti@ot(No. 20, at
19-20.) They suggest thabmeclass members can be identified through the deferdeetords
by reviewing sickcall requests and determining whether and, ifxdeen they were addressed by
the defendant(See id.at 16 (referring to ascertainability of the “Denied Medical Access
Class”).) The defendant arguesnly that the class is notseertainable because the plaintiff's
definition of class shows that it is an impermissible-$aile class.

A “fail -safe” class is one that is “defined in terms of success on the ,inbfitlins v.
Direct Digital, LLC, 795 F.3d 654, 660 (7th Cir. 2015hat is, “one that is defined so that
whether a person qualifies as a member depends on whether the person has a vdlid claim
Messner v. Northshore Univ. Health§y&69 F.3d 702, 825 (7th Cir. 2012). In other worals
fail-safe class is one in which aokass member either wins or, by virtue of losing, is defined out
of the class and is therefore not bound by the judgmdot.”Stated differently, for a class
definition to create a fa#afe class, the definition must be framed in terms of the deféadant
ultimate liability or the central legal issue in the plaingif€laims. Erin L. Geller, The FaiBafe
Class As an IndeggmdentBar to Class Certification, 81 Fordham L. Rev. 2769, 2782 (2F18)
example, “[c]ourtdhave held that a class definitionfiamed in terms of the defendantiability
and thus creates a fahfe class when there is statutory languag®eeisied in the class
definition, when the verdict is embedded in the class definition, or when there is a reference
legal right or entigment.”ld. at 2782—-83.

The class the plaintiffs seek to certify, as narrowed by the court’s dscussove, is
now effectively defined to includ®rmer MDCDF inmates whosince October 1, 2016ad a
skin rash consistent with a scabies infesta@onl who were denied treatmemitogetheror

whose delayed treatment by thiefendant caused the inmate’s condition to warsEme
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proposedclasswould not be a faikafe class, because the class definition does not reference the
defendant’s liability. Class embers would fall within the definition if they suffered from a rash
that was not treated promptly or at all during the relevant time frame, but thesfiltdose if

they fail to establish that the delay ar denial of treatmentarose from a policy azustom of the
defendant that amounteddeliberate indifference to a serious medical need.

Moreover, he members of the class should bbjectively ascertainable based on the
defendant’s recordsassuming the inmates submitted soeil requestsand assming the
defendant maintained such sicétll requests among its records. Even if the defendant did not
keep adequateecords of sicicall request®r if class members failed to submit sickll requests
related to possible scabies in light of the appdteiiity of doing so or a fear of retaliatiorlass
members couldlkely still be ascertained based @sponses to questionnaires to former inmates.

b. Whether Individual Issues Predominate Over Common Issues

“To satisfy the predominance requiremenRule 23(b)(3), a plaintiff must establish that
the issues in the class action that are subject to generalized proof, and tivablepiol the class
as a whole, . . predominate over those issues that are subject only to individualized’ proof.
Beattiev. CenturyTel, In¢.511 F.3d 554, 564 (6th Cir. 200{hternal quotation marks and
citations omitted)However “the fact that a defense may arise and may affect different class
members differently does not compel a finding that individual ispteoninate over common
ones.”ld. (internal quotation marks and citation omitted). Thus, for exarfjjgl@mmon issues
may predominate when liability can be determined on a-glass basis, even when there are
some individualized damage issudsl.”

The plaintiffs argue that they have all asserted that the defendant violaied th

constitutional rights by being deliberately indifferent to their serious medéealsn specifically
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with respect to the failure forevent a scabies outbreak in the first placgremnptly recognize
and deal with an outbreak when it inevitably occurred, to prevent the spread of ttegiorfesr
to diagnose and adequately trélabse inmates who contracted the conditibhey argue that
their failureto-train and statereateddarger claims similarly require the same proof regarding
the defendant’s failures to act and that the same legal standards will govern eacrhease.
defendant argues that the plaintiffereadbare identification of the common legal issues does
not satisfy heir burden, as “the predominance inquiry requires adepth examination of
Plaintiffs’ claims and an examination regarding how a trial on the merits wontegut.” (Doc.
No. 31, at 20.) The defendant also insists that individualized proof of proximate cause and injur
predominate over any common questiéns.

To establish a claim of deliberate indifference under 42 U&1083, whether under the
Eighth or Fourteenth Amendment, the plaintiffs must show that the defenkiafet/] of and
disregard[ed]an excessive risk to inmate health or safefyarmer v. Brennan511 U.S. 825,
837 (1994) Miller v. CalhounCty., 408 F.3d 803, 812 (6th Cir. 2005). And, because the
plaintiffs sue CoreCiviand not individual corrections officeesxd medical practitionershey
must show thaa CoreCivic “policy or custom” caused the alleged violation tbéir rights.
Braswell v. Corr. Corp. of Am419 F. Apfx 622, 625 (6th Cir. 2011(citing Monell v.Dept. of
Soc. Servs436 U.S. 658, 694 (1978)). In additia@gchplaintiff would be required to establish
damages resulting from the defendant’s deliberate indifference.

In this case, the plaintiffs have presented the affidavits or declaratioesesf putative

! The defendant also arguémt the Prison Litigation Reform Act (“PLRA”) governs this
action which, in and of itself, militates against a finding that common issues predemin
Because the class as it now stands is defined as former prisoners only, fyeMPidR governs
civil rights actions brought by “prisoner[s] confined in a jail, prison, or other correctional
facility,” 42 U.S.C. 8§ 1997e, is not applicable.
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class members (Doc. No&8-3 through 289), in addition toexcerpts from Snead’'s and
Moredock’s depositions (Doc. No28-1, 282). The individualsuniformly attest that they
experienced an infestation that they belidee have been scabies or which was actually
diagnosed as scabies. Their experiences wadgly with regard to the manner in which the
defendant’s staff responded to the condition. In some cimesefendant never acknowledged
that the condition was scabiasdnever treated it; in other cases, the individual inmate received
partial treatment or ¢éatment only after a substantial delay. Some expederemfestation;
some incurred substantial enftpocket expense to deal witteatmentafter releaseAlthough

the individuals’ experiences vasybstantially thesevariationswould primarily goverrthe type

and amount of damages that would be sufficient to compensate each plaintiff, asqwening t
defendant’s liability is proven Moreover, while the issueof damageswould require
individualized proof, the question of liability woulargelybe deterrmed by the common issues
identified above.

“To demonstrate commonality for the purposes of Rule 23(a)(2g praspective class
must show that its claimslepend upon a common contention..of such a nature that it is
capable of classwide resolomti—which means that determination of its truth or falsity will
resolve an issue that is central to the validity of each one of the claims inake"sPhillips v.
Sheriff of Cook Cty.828 F.3d 541, 550 (7th Cir. 2016gh’g en banc denie@Aug. 3, 20.6)
(quotingDukes 564 U.Sat 350) The Seventh Circuit has explainetty, underDukes it found
that the plaintiffs had not identified a common question in a class action broughtdentst
against a public school district, alleging that the distredaykd or deniedlisabled students’
entry into individualized education programs in violation of the lioldizls with Disabilities

Education Act, 20 U.S.C. § 1440 seq, as follows:
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To illustrate the commonality problem in the certified class, consider t

hypothetical students within the class: one has a disability and would beeeligibl

for special education but has never been identified as being disabled nor gone

through the IEP process; another was identified as disabled and recaiwetlya t

IEP meetng, but the chiltk parents did not attend the IEP meeting and were not

notified of their right to do so. Both scenarios involve violations of the IDEA, but

what common question can be answered that would assist the court in determining

[the districts] liability for each? On the plaintiffstheory, that question is

something like this: Did [the district] fulfill its IDEA obligations to each child?

But while that generic question is surely a part of both childretaims, it must

be answered separately feach child based on individualized questions of fact

and law, and the answers are unique to each child's particular situation.
Phillips, 828 F.3dat551 (quotingJamie S. v. Milwaukee Pub. S¢l&68 F.3d 481, 49(7th Cir.
2012); see alsdSuchanek v. Sturm Foods, Iné64 F.3d 750, &(7th Cir. 2014)(“Where the
defendant alleged injurious conduct differs from plaintiff to plaintiff,..no common answers
are likely to be found.”). The Seventh Circuit also noted, howehat,“an illegal policy nght
provide the ‘glue’ necessary to litigate otherwise highly individualized clasng elass,” but
found that theJamie Splaintiffs had failed to present proof of any such poliefillips, 828
F.3d at 551.

In Phillips, current and former pretrialijaletainees brought claims und&f983 against
the county and county sheriff, alleging deliberate indifference to their need fat dar¢. The
district court initially certified two classes, orifh)(2)” class seeking injunctive relief only,
consistig of “[a]ll persons presently confined at the Cook County Jail who are expegencin
dental pain and who have waited more than seven days after making a written request f
treatment of that pain without having been examined by a démtnt the othea “(b)(3)” class,
seeking damagespnsisting of “[a]ll inmates housed at Cook County Department of Corrections
on or after January 1, 2007, who have made a written request for dental care because of acute

pain and who suffered prolonged and unnecessarybeasuse of lack of treatmenSientek v.

Sheriff of Cook Cty.No. 09 C 529, 2014 WL 7330792, at *1 (N.D. Ill. Dec. 22, 20Mber a
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bench trial on injunctive relief, the court decertified the (b)(2) class, Jaagethe basis that the
original grounddor injunctive relief—which were also the basis ftite court’s initial finding of
commonality—had been rendered moot by an intervening action against Cook County by the
Department of Justice, which resulted in a consent decree specifically rgdguoiproved dental

care and adequate dentist staffing to avoid unreasonable delays in den®hitigrs, 828 F.3d

at 545. Specifically, the common question of the inadequately low number of dentistg&o lon
existed and the dental care provider had “impleneel policies that aligned with national
standards.”ld. at 548. The district court granted the defendant’'s motion to decertify on the
grounds that there was no longer a single identifiable remedy that could help all class
members.ld. at 5492 Without acertifiable class, the court also denied as moot the motion for a
permanent injunctiorilhe Seventh Circuiaffirmed, finding that thelistrict court had noabused

its discretion in decertifyinthe (b)(2)class.

The court also rejected the plaintiffaiternative proposed “common” questions, which
were whether the jail's failure to require a fdodace evaluation with a nurse within twenty
four hours of a written complaint of dental pain result in gratuitous, pad whether the jail's
failure to provide timely “return to clinic” appointments result in gratuitous,daoth of which
concerned delays in medical treatment. The Seventh Circuit observed that ieViadgty held
that

when assessing deliberate indifference claandelay in medical teémentis not

a factor that is either always, or never, significant. Instead, thenlehgelay that

is tolerable depends on the seriousness of the condition and the ease of providing

treatment. The more significant the dental pain, the more immeditie s eed

for treatment. In determining whether such complaints can be characterized
appropriately as presenting a common question susceptible to class resolution,

2 The court modified the (b)(3) class to encompass only those detainees whose claims
arose when the jail had only one tsnh The Seventh Circuit noted that that class’s claims
remained pending.
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careful examination of the context is crucial.
Id. at 555 (internal citations and quotatiorarks omitted). The court found that the delays in
guestion in that case were inherently contextual. That is, “simply estagligiat detainees at
the Jail consistently wait more than twefibyir hours does not advance materially any
individuals’ claim of deliberate indifference.id. at 556 Likewise, the question of whether a
returnto-clinic visit was “timely” would depend on the precise nature of the individual
detainee’s dental problem. In light of the inherently contextual nature of théogseshe court
held that “he district court did not abuse its discretion in concluding that the questions the
detainees present about the length of delay in medical treatment are incajetihg ablved on
a classwide basisld. at 556.

On the other handhe court distinguished cases in which the plaintiffs were able to
“present classwide evidence that a prison is engaging in a policy orcpradtich rises to the

level of a systemic indifference,” in which courts were ablé&mtify “ conduct common to
members of the class’ which advances the litigatitsh.at 557 (quotingsuchanek764 F.3dat

756, and citingParsons v. Ryar754 F.3d 657, 6780, 683(9th Cir. 2014) (finding a “common
guestion” in a lawsuit brought by prison inmaigko alleged, and presented prodiiat the
prison severely understaffed medical facilities and had a practice of placiategin isolation
with insufficient nutrition noting that the‘class members are as one in their exposure to a
particular and sufficiently welllefined set of allegedly illegal policies and practices, rather than
only in their advancement of a genelgaghth Amendment legal thed)y ClevelandPerdue v.
Brutsche 881 F.2d 427, 430 (7th Cir. 198@nding that theplaintiff stated a claim of systemic

deliberate indifference where a prison allegedly had failed to make any changgzdcédures

following the death of an inmate who had been prescribed medicine over th¢; piel@an v.
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Faulkner, 715 F.2d 269, 2#Z4 (7th Cir. 1983)(finding that theplaintiff alleged systemic
deficiencies at a prison where two out of three physicians could not cupateu effectively

with patients because of a language barrier, a staff psychiatrist positiongmadrfided for two
years, prisoners had been deniddl\surgeries for two to five years, and medical supplies were
being reused because they had not been resiyckaawise, where the plaintiffasserted class
claims of fraudulent misrepresentation against a seller of pharmaceutieeBeventh Circui
foundthata “common question” existed as to whether the seller had made fraudulent statemen
that its product has been “clinically tested and “scientifically formulatddliins v. Direct Dig.,

LLC, 795 F.3d 654, 673 (7th Cir. 2019 he court foundn that case that the plaintiffs’ claims
hinged, not on whether individuals received health benefits from the product, but on whether the
defendant’s representations were deceptive, which could be anstereshe stroke.”ld.
(quotingDukes 564 U.S. at 350).

In Phillips, the court also reinforced the principal that the common question “need not
resolve every issue in the casand that it is Youtine in class actions to have a final phase in
which individualized proof be submittédPhillips, 828 F.3d ab51 (quotingSuchanek764 F.3d
at 756). Thus, for example, McReynolds v. Merrill Lynch, Pierce, Fenner & Smith, 1672
F.3d 482 (7th Cir. 2012), the couwertified a class based on the presentation of a common
guestion of whether the defendant eayer had implementec&mployment policies that
potentially had a discriminatory impadd. at 488-89. The court found that, if the plaintiffs
prevailed on their claim of a disparate impact, “hundreds of separate trialsemsgcessary to
determine which class members were actually adversely affecteBut at least it wouldm be
necessary in each of those trials to determine whether the challenged practicesawdtg.’un

Id. at 491.In short,acommon question generally requiremfiductcommon to rembers of the
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class” Suchanek764 F.3d at 756 (emphasis in original), and the common question must “drive
the resolution of the litigationDukes 564 U.S. at 350 (internal quotation marks omitted).

Based on these principles, the court finds thatplletiffs have presented a common
guestion based on allegedly unconstitutional policies and customs of the defendant, FEurthe
appears to the courdt this juncture, that theommon question of whether the defendant was
deliberately indifferent at # corporate level predominates over individual questions of the
amount and type of damages each individual plaintiff might have sufésredresult of such
policies

c.Whethera Class Action Is Superior to Individual Actions

Rule 23(b)(3) identifiedactors that are relevant to a determination of whether a class
action is superior to individual actions, including “class members’ interests imiduadily

controlling the prosecution . .af separate actions,” “the extent and nature of any litigation
concerning the controversy already begun by . . . class members,” “tmabdigi. . . of
concentrating the litigation . . . in the particular forum, and “the likely ditfesiin managing a
class action.d. “While the text of Rule23(b)(3) does noéxclude from certification cases in
which individual damages run high,” it does contemplate the “vindication of the rights of groups
of people who individually would be without effective strength to bring their opponents into
court at all.”Amchem Prods521 U.S. at 616 (internal quotation marks and citation omitted).
The Supreme Court, in fact, has recognized ‘fliifie policy at the very core of the class action
mechanism is to overcome the problem that small recoveries do not provide incenting for a
individual to bring a solo action prosecuting his or her rights. A class actiors ghisgroblem

by aggregating the relatively paltry potential recoveries into songethorth someone’s (usually

an attorney’s) labor.1d. (quotingMace v. Van Ru Credi€orp, 109 F.3d 338, 344 (7th Cir.
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1997)).

The plaintiffs here argue that the individual class members’ interest in comirtikn
prosecution of separate actions is low and suggest, without actual evidence, hfsatddp has
been lighly publicizedand Plaintiffs’counsel have been contacted by numerous members of the
proposed classes, none [@fhom] havefiled litigation or announced any intention to da”so
(Doc. No. 20, at 19.) Second, they argue thist court is a “highly desirable forum” in wah to
litigate given that the defendant is organized here, venue for all similar claimsragpggte in
this court, and “it makes no sense to have dozens of simultaneous” and almostl idas¢isa
pending in the same courtld() Third, they argue thamembers of the class are readily
identifiable andthat notice in the pending action should not pose substantial diffjculty
particularly, again, because nearly all of the class membkise found within this forum. And
finally, they claim, without redrence to any actual evidence in the record, that the case involves
relatively small individual recoveries, “possibly under $250” for many of nldéviduals, as a
consequence of which individual plaintiffs would be discouraged from bringing individual
lawsuits.(Id. at 20.)

The defendant, on the other hand, argues that the need for individualized proof on the
elements of proximate cause and injury renders the proposed (b)(3) class “usebhéaiatpat
the plaintiffs have “neglected to present the Couthwitrial plafi regarding how they intenid
manage the litigation and prove their clajrtisat theplaintiffs have notprovidedactual proof
that each individual’'s damages are low or thate is limited interest by individuals in pursuing
their claimsoutside of a clasgnd that theplaintiffs ignore the fact that at least eight detainees
have already filed individual actions this courtagainst CoreCivic relating to exposure to, or

contraction of, scabies. (Doc. No. 31, at 24-25.)
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The court notesis an initial mattethat, of the eight cases referenced by CoreCivilt,
were filed pro seby plaintiffs who are, or were at the time they filed suit, still inmates at
MDCDF; four have already been dismissed for failure to exhaust; in one, a Report and
Recommendation is pending recommending dismissal for failure to prosacdte) anothera
recently filed motion for summary judgment is pendinip the remaining two, dispositive
motions have not yet been filed but likely will be. Generally, the posiudeisposition of these
cases togetheveigh in favor of a finding that a class action is appropridearly, none of these
plaintiffs was individually able to enlist the aid ah attorney, and their attempts to pursue their
claims individually have &enlargely unsuccessful. Moreovehet fact that these individuals
were all still incarcerated at the time suit was filed removes them from a putativeotlass
alreadyreleased individuals seeking retrospective damages relief only, and the deféadants
not pointed to any scabieslated lawsuits filed by claimants after their release from MDUDF.
other words, the class members do not appear to have aistienegt in individually controlling
the prosecution of separate actions.

Second, this courtsi a desirable forum for the reasons cited by the plaintiffs: the
defendant is located here aMDCDF is located here, meanirigat most of the plaintiffs will
also be located here. Venue is clearly appropriate here, and all or nearly all gisnatenas
should be located in this district as w&kgarding damagethough the plaintiffs have failed to
offer any actual proof of the value of any plaintiff's claims, the court metets finds their

assessment of the value of thajority of claims to be realistic in light of the types of damages

3 SeePearson v. CoreCivic, IncNo. 3:17cv-950, Whitsett v. CoreCivic, IncNo. 3:17
cv-1091, Hawkins v. Metro. Gov't of Nashvill&No. 3:17cv-1127 Vaughn v. CoreCivic, Ing.
No. 3:17cv-1146 Norris v. CoreCivic, Ing.No. 3:17cv-1150 Mass v. CoreCivic, Ing.No.
3:17-cv-1206 Hunter v. CoreCivic, In¢.No. 3:17ev-1269 Vaughn v. CoreCivic, IncNo. 3:17-
cv-1303.
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sought.

And finally, regarding the management of the case, the court finds that tinelatdfs
concerns are overwrought. The question of CoreCivic’s policies and customs pgrtaitine
prevention, spread, artdeatment of a highly communicable and common parasitic infestation
predominates in this case, and the court is aware that individual assessmaalsindigiduals
damages may ultimately be necessary. This fadtoredoes not override the conclusidmat a
class action is superior to individual actions to determine the defendant’syliabilit
IV.  Conclusion

For the reasons set forth herein, the plaintiffs’ Motion for Class CetiificdDoc. No.
19) will be grantedin part. The court will deny ceritfation of the"Denied Prescriptions” and
“Denied Medical Attention” Subclassesid deny certification of any class under Rule 23(b)(1)
or (b)(2),becaus¢he named plaintiffs lack standing to bring claifmsinjunctive or declaratory
relief. The court wli grant the motion insofar as it widbnditionally certify eclass defined as all
formerinmatesof MDCDF who are not currently incarcerated and whdhile still incarcerated
at MDCDF, had a skin rash consistent with a scabies infestatidnvho were deied treatmst,
or whose delayed treatment caused the condition to worsen, since October 1, 2016.

An appropriate Order isnterecherewith.

ENTER this 2 day of June 2018.

V. Tikily

ALETA A. TRAUGER /&
United States District Judge




