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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

TAMIRT.CLARK, )
)
Petitioner, )
)
V. ) No. 3:17-cv-0968
) JudgeAleta A. Trauger
CHERRY LINDAMOOD, )
)
Respondent. )
MEMORANDUM

This is a habeas corpus action brought by a state prisoner pursuant to 28 2Z€.. 8
Presently before theoart isthe lespondent’s motion to dismiss the petition on the grounds that it
is time-barred. Doc. No. 11) For thereasons set forth herein, thauct finds that the petition is
barred by the statute of limitations found at 28 U.S.@241(d)(1)(A). As a result, theoart
will grantthe respondent’s motion to dismiss.

Discussion
l. Background

On November 21, 2012, the petitioner pleaded guilty to especially aggravated kidnapping
arson, especially aggravated robbery and attempted robBegECF No. 96; see also Tamir
Clark v. State of Tennessee NO. M201400618CCA-R3-PC, 2014 WL 7191536
(Tenn.Crim.App, Dec. 18, 2014perm. app. deniedenn. Ap. 13, 2015[Clark 1]. The
petitioner was sentenced to an effecteen oftwenty-five years imprisonmentld.

On August 23, 2013, the petitioner filed a state qgosiviction petition in the Rutherford
County Criminal Court. (ECF No-9 at Page I1B# 37-53.) Counsel was appointetti( at Page

ID## 5556) and an amended petition was filed on December 16, 2018 Page ID## 6@4).
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On March 6, 2014, the state pasinviction court denied relief.1d at Page ID## 784.) The
petitioner appealed.(ld. at Page ID# 49.) On December 18, 2014, the Tennessee Court of
Criminal Appeals (“TCCA”) denied relief anoh April 13, 2015the Tennessee Supreme Court
(“TSC”) deniedpermission to appeal. (ECF No. 9-6-%&e also Clark.)

On July 9, 2015, thepetitioner filed astate habeas petition in the Wayne County Circuit
Court (ECF No. 93 at Page ID## 3580), which was denied on December 15, 2Q5 at
Page ID## 398-399.

On July 16, 2015, the petitioner filedNotion to Correct an lllegal Sentemin the
Rutherford Coanty Circuit Court (ECF No. 8B atPage ID## 22%3), which was denied oduly
28, 2015 [d. at Page ID##254-56) On February 24, 201®etitioner filed a petition for writ of
errorcoram nobign the Rutherford County Circuit Cdufld at Page ID## 2577) , which was
dismissedon March 11, 201@ecause it was timearred. (Id. at Page ID## 2781.) The
petitioner appealed and the TCCA denied relief on February 13, 2017. (ECFLMwse® also
Tamir Clark v. State of Tennessddo. M201601079CCA-R3-ECN, 2017 WL 568546
(Tenn.CrimApp. Feb. 13, 2017]Clark IlI]. The petitioner did not file an application for
permission to appeal to the TSC.

On June 21, 2017, the petitioner filegbi@ sepetition for the writ of habeas corpus

this court. (ECF No. 1%)

1 Under Sixth Circuit precedent, the application is deemed filed when handed to prison
authorities for mailing to the federal cour@ook v. Stegall295F.3d 517, 521 (6th Cir. 2002).

The petitionerdeclares that he placed the petition in the prison mailing system on June 21, 2017.
Accordingly, the petition shall be deemed filed as of that dag= Brand v. Motley26 F.3d

921, 925 (6th Cir. 2008) (holding that the date the prisoner signs the document is deemed under
Sixth Circuit law to be the date of handing to officials) (citigins v. Saundey206 F. App’x

497, 498 n.1 (6th Cir. 2006)).
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. Statute of Limitations

The petitioner’s application is barred by the eyar statute of limitations praled in 28
U.S.C. § 2244(d)(1). Section 2244(d)(1) provides:

(1) A 1-year period of limitation shall apply 8n application for a writ of habeas

corpus by a person in custody pursuant to the judgment of a State court. The

limitation period shall run from the latest of

(A) the date on which the judgment became final by the conclusion of
direct review or the exgtion of the time for seeking such review;

(B) the date on which the impediment to filing an application created by

State action in violation of the Constitution or laws of the United States is

removed, if the applicant was prevented from filing by sbiEtte action;

(C) the date on which the constitutional right asserted was initially

recognized by the Supreme Court, if the right has been newly recognized

by the Supreme Court and made retroactively applicable to cases on

collateral review; or

(D) the date on which the factual predicate of the claim or claims

presented could have been discovered through the exercise of due

diligence.
The running of the statute of limitations is tolled when “a properly filed apjlicdor State
postconviction or otler collateral review with respect to the pertinent judgment or claim is
pending.” 28 U.S.C. § 2244(d)(Xee alsduncan v. Walker533 U.S. 167, 1882 (2001)
(limiting the tolling provision to only State, and not Federal, procesfes)z v. Bennett531
U.S. 4, 8 (2000) (defining “properly filed”).

Here, asn most cases, 8 2244(d)(1)(A) provides the operative date from which the one

year limitations period is measured. Under that provision, they@aelimitations period runs
from “the date on which the judgment became final by the conclusion of direct reviéw or t

expiration of the time for seeking such review.” 28 U.S.C. § 2244(d)(1)eajitioner did not

appeal his convictions or sentences. Thus, thirty days after judgment was eoteoed,
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December 21, 2012he petitioner’'sconvictions became findby the expiration of time for
seeking direct review SeeTenn R. App. P. 4(a)stating that a notice of appeal shall be filed
within 30 days after the date of entry of judgment). Under § @3dY(A), the petitionerhad
one year fronthat date or until December 23, 202 which to file his federal habeagetition
The petitioner did not file ik federal petition in this aurt until June 21, 2017. Thus, absent
tolling, hisapplication is timebarred.

Although 28 U.S.C. § 2244(d)(2) provides that the-pe@r statute of limitation is tolled
while aproperly filed petition for state collateral review is pending, thentpprovision does not
“revive” the limitations period (i.e., restatthe clock); it can only serve to pause a clock that has
not yet fully run. Payton v. Briganp256 F.3d 405, 408 {6 Cir. 2001). Ouwge the limitations
period has expired, collateral petitions can no longer serve to avoid a statutéatioins. Id.;
McClendon v. Shermar829 F.3d 490, 493 {6 Cir. 2003). On August 23, 2013, wmenthe
petitioner filed hs petition for state postonviction reliefthe limitations period was statutorily
tolled. See28 U.S.C. § 2244(d)(2)By thattime, 245 days of the limitations period had elapsed.
On April 14, 2015, the daafter the TSQdenied review in the posbnviction proceeding, the
limitations period resumedSee Lawrenges49 U.S at 333.

On July 9, 2015, the petitioner filed a state habeas petition in Wayne County Circuit
Court The respondent argues that this state habeas petitiontdioll the statute of limitations

period because it was not a “properly filed” application for state-qustiction relief. Under

2 December 21, 2013 was a Saturday so the petitioner had until the following Monday, December
23, 2013, in whicho timely file his federal habeas petitiokeeFed. R. Civ. P. 6(a)(1)(C).
3 The time for filing a petition for writ of certiorari from the denial of collateral reviewot
considered in determininge statute of limitations for filing a federal habeas petiti®ae28

U.S.C. § 2244(d)(2).awrence 549 U.S. at 333-334.
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Tennessee law, the writ of habeaspesris limited in scopeHabeas corpus relief is available
in Tennessee only when ‘it appears upon the face of the judgment or the record of the
proceedings upon which the judgment is rendered’ that a convicting court was without
jurisdiction or authorit to sentence defendant, or that a defendant’s sentence of imprisonment
or other restraint has expired.’Archer v. State 851 S.W.2d 157, 164 (Tenn.1993)The
respondent argudbat the state habeas petition was not “properly filed” becaessdtecourt
concludedthat it must be dismisseths a matter of law’becauset challenged petitioner’s
convictions based on constitutional violations, which are “issues forcpastction relief rather
than habeas corpus relief.” (ECF Nel3 at Page ID #39&:iting Luttrell v. State 644 S.W.2d
408, 409 (Tenn.Crim.App. 1982). Itis at least open to debate whether the respondent’atargume
is well-taken. Since the United States Supreme Court’s decisi@rtua v. Bennettc31 U.S. 4,
10 (2000), determiningzhether an application for state pasinviction or other collateral review
is “properly filed” has focused on deliyeto the proper court officer andceipt and filingof the
application Thus, inArtuzthe Court stated:
An application is “filed,” as hat term is commonly understood, when it is
delivered to, and accepted by, the appropriate court officer for placement into the
official record. And an application is “properly filed” when its delivery and
acceptance are in compliance with the applickves and rules governing filings.
These usually prescribe, for example, the form of the document, the tinbe limi
upon its delivery, the court and office in which it must be lodged, and the requisite
filing fee. In some jurisdictions the filing requiremis also include, for example,
preconditions imposed on particular abusive filers, or on all filers geneiiliy
in common usage, the question whether an application has been “properly filed” is
quite separate from the question whether the claims omaotan the application
are meritorious and free of procedural bar

Id. at 8-9 (internal citations omitted).The court need not, and does ,nd¢cide whether the

petitioner’'s state habeas petition was “properly filed” within the meaning of .Z8CU §
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2244d)(2). Instead, the court will assume, without deciding, that the filing of thehsth&as
petition tolled the statute of limitation forifilg a federal habeas petitiofAs such, on July 9,

2015, when the petitioner filed his state habeas petitiom,statute of limitations stopped
running. On December 15, 2015, the state court denied the state habeas petition. Petitioner did
not appeal. Thus, judgment became final 30 days later, or on January 1%, 201i6is point,

the petitioner had 3 days remaining in the limitations periodr until February 18, 2016

4 The respondent assumes, without discussion, that the time within which the petitioner could
have appealed the lower courts’ desial his state postenviction or collateral attacks is

included in the statute of limitations calculations. The law on this point is not entirelynclea

this circuit. See Holbrook v. CurtirB33 F.3d 612, 618 (6th Cir. Aug. 15, 201@)’g en banc

denied (Oct. 26, 2016) (stating in dicta that a petitioner would be entitled to tolling durired appe
window if he had not appealed); ali@rtin v. Wilson 110 F. App’x 488 (6th Cir. 2004)

(observing that the petitioner had 30 days to appeal the deniattafgrviction relief and that

“the petition is still ‘pending’ for purposes of § 2244(d)(2) during this appeal perioak’see

Scarber v. Palmei808 F.3d 1093, 1096 (6th Cir. Dec. 22, 2015), reh’g en banc denied (Jan. 29,
2016), cert. denied (Oct. 3, 2016) (holding that petitioner was not entitled to tolling during period
in which he could have sought reconsideration and stating in dicta that “[r]eview ofr&carbe
post-conviction motion ended when the Michigan Supreme Court issued a final order denying his
application for leave to appeabut only because he had appealed the intermediate court’s earlier
final order” (emphasis added)); a@diatrine v. BerghuisNo. 14-1323, 2016 WL 1457878, at *2
(6th Cir. Apr. 12, 2016), certlenied(Jan. 9, 201)/(nothing thatft] his case hinges on the issue
certified by this court-whether the statute of limitations is statutorily tolled for the time during
which Quatrine could have appealed the denial of his post-conviction motions for relief from
judgment, but did notThe answer is no”)Nevertheless, because it does not materially change
the outcome here, the court assumes without deciding, thiduittyedayswithin which the

petitioner could have appealed to the TCCA the lower courts denials of his state pasiaronvi

and collateral attacks is considered in calculating the statute of limitations for fiedgral

habeas petition.

®> The petitioner filed &otion to Correctan lllegal Sentencé&Motion”) in the Rutherford

County Circuit Court on July 16, 2015, whittte state court deniezh July 28, 2015. &ause

the statute of limitations was tolled during this entire tpagodby the filing of the state habeas
petition, this Motion doesnhot impact the calculation of the statute of limitatidewven if the court

were to determine that the state habeas petition did not toll the statute of limitations, bet that th
petitioner'sMotion did, the petitioner’s federal habeas petition would still be untimely. Under
thatscenario, the statute of limitations wotldve run from April 14, 2015he day after the

TSC denied discretionary review in the post-conviction proceedings, to July 16it20diay

the motionwas filed The state court denied the motion on July 28, 2015. Thirty days later, or
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Petitioner did not file his petition in this court uniiine 21, 2017, almost a year and a half after
the statute of limitations had expirédThus, Is petitionis untimely.

The petitoner concedes that the petition was filed after the expiration of the statute of
limitations, (ECF No. 12 at Page ID## 412, 415), however he argues that the statute of
limitations should be tolled becauseés Hrial attorney “fraudulently concealédimportant
documents or information.

The oneyear limitations period applicable to § 2254 is a statute of limitations subject to
equitable tolling. SeeHolland v. Floridg 560 U.S. 631, 645 (2010krawi v. Booker572 F.3d
252, 260 (6th Cir. 2009). A pabnher bears the burden of showing tishe is entitled to
equitable tolling. See Keengrd00 F.3d at 420Allen v. Yukins366 F.3d 396, 401 (6th Cir.
2004). The Sixth Circuit repeatedly has cautioned that equitable tolling sheuégpplied
“sparingly” by this court. See, e.g., Hall v. Warden, Lebanon Corr. |i882 F.3d 745, 749 (6th
Cir. 2011); Robertson v. Simpsp%24 F.3d 781, 784 (6th Cir. 2010)A petitioner seeking
equitable tolling of the habeas statute of limitations has the burden diststeptwo elements:

“(1) that [s]he has been pursuingehn] rights diligently, and (2) that some extraordinary
circumstance stood infér] way.” Holland, 560 U.S. at 649 (citinface v. DiGuglielmp544
U.S. 408, 418 (2005)).awrence 549 U.S. at 335Hall, 662 F.3d at 7508krawi, 572 F.3d at

260.

on August 28, 2015s€en.5supra) the judgment became final and the statute of limitations
began to ruragain At that point, the petitioner had only 26 days , or until September 22, 2015,
within which to file a federal habegastition

6 On February 24, 2016, thetgioner filed a petition for writ of errazoram nobisn the state
court. However, pthat time the statute of limitations had already expamed could not be

revived.
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The petitioner has failed to demonstrate that he was diligent in pursuinghtssar that
some extraordinary circumstance prevented him from timely filing his fedabeas petition.
The etitionerargles that the doctrine of fraudulent concealment should apply to toll the statute
of limitations, however the petitionerown briefing belies this claim. Even assuming arguendo
that the doctrine of fraudulent concealment applied here, as the petitioeeitm®toctrine tolls
the statuteof limitations where thelefendantauses the plaintiff, through deception or fraud, to
miss a statutory deadline. (ECF No. 12 at Page ID##181@&mphasis addedpee e.g.,
Fillinger v. Lerner Sampson & Rothfu€24 F.App’'x 338, 341 (6th Cir. 2015Explaining that
“[t] he doctrine of fraudulent concealment allows equitable tolling of the stdtlitai@ations
where 1) the defendant concealed the underlying conduct, 2) the plaintiff waatpdefrem
discovering the &ause of action by that concealment, and 3) the plaintiff exercised due diligence
to discover the cause of actior).” Here, the petitioner claims that Hisal attorney, not the
respondent, fraudulently concealed information. Thus, the doctrine of keatidoncealment is
inapplicable,

To the extent that the petitioner clasnthat hs attorneyimproperly withheld documents
or information, he also cannot establish thatiitable tollingshould apply. First, the petitioner
statesthat his trial attorng was questioned at the pasinviction evidentiary hearing about
possible defenseand respotedthat he “didn’t have any.” (ECF No. 12 at Page ID# 41I)e
petitioner suggests that his attorney’s response misled the petitibmérelieving that he had no
defenses or remedies to pursue. The petitioner suggests that for this reasdolgeeqilitay
should apply. “[lJgnorance of the law alone is not sufficient to warrant equitabilegtt|

Griffin v. Rogers 399 F.3d 626, 637 (6th Cir.2005) (djng Rose v. Dolg945 F.2d 1331, 1335
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(6th Cir.1991)). This is so even for incarcerated pro se habeas petitidiagrsdka v. Lafler148
F.App’x. 345, 347 (6th Cir2005) (per curiam) Additionally, even if the petitionermelied on
incorrect advice fron his attorney,“a petitioner’'s reliance on the unreasonable and incorrect
advice of his or her attorney is not a ground for equitable tollisleh, 366 F.3dat 403 (citing
Jurado v. Burt 337 F.3d 638, 6445 (6th Cir.2003)). Moreover, the petition& “lack of actual
or constructive knowledge of the filing requirement’also not a basis for equitable tolling.
Allen, 366 F.3cat 403-04;see also Craig v. Whit@27 F. App’x 480, 482 (6th Cir. 2007).

The petitioner has not demonstrated diligenceattempting to timely file is federal
habeas petition, nor has he established that any extraordinary circumstaecéegrédm from
timely filing his petition. Consequently, he is not entitled to equitable tollittjs habeas
petition therefore is timbarred.

Conclusion

Becausehe petitioner filed s petition after the statute of limitatiotsad expired and
because he has failed to establish that he is entitled to equitable tbiingsgondent’s motion
to dismiss will be ganted.

Federal Rule of Appellate Procedure 22 provides that an appeal of the deniabafas
petition may not proceed unless a certificate of appealability (COA) is issued undef28. §
2253. Rule 11 ofthe Rules Governing 8§ 2254 Cases requiresaltastrict court issue or deny a
COA when it enters &inal orderadverse to a 82254 petitioneA COA may issue only if the
petitioner ‘has made a substantial showing of the denial adretitutional right.” 28 U.S.C. §
2253(c)(2). A “substantial sheing” is made when the petitioner demonstrates that “reasonable

jurists could debate whbker (r, for that matter, agree that) the petition should have been
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resolved in a different manner or that the issues presented were adequddserice
encouragemenb proceed further.”Miller-El v. Cockrel] 537 U.S. 322, 3 (2003)(citations
and internal quotation marks omitted)lmportantly, however,'a COA does not require a
showing that the appeal will succeeiiller-El, 537 U.S. at 337see also Buck v. Day 137
S.Ct. 759, 773 (2017) (reiterating th§a]*court of appeals should limit its examination [at the
COA stage] to a threshold inquiry into the underlying merit of [the] claims, and askf diméy
District Courts decision was debatabl@ihternal citation and quotation marks omibtéd

Under the standard articulatedNtiller-El, the court finds that jurists of reason would not
disagredhat the petition is barred by the statute of limitatioASCOA will not issue.

An appropriate order is filelderewith.

ENTER this 18 day of January 2018.

Lo Hmg—

ALETA A. TRAUGER
UNITED STATES DISTRICT JUDGE
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