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IN THE UNITED STATES DISTRICT COURT FORHE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
MARIE HASTING,
Plaintiff, NO. 3:17-cv-00989
V. JUDGERICHARDSON
FIRST COMMUNITY MORTGAGE,

Defendant.
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MEMORANDUM OPINION

Pending before the Court is Defendant’s Motion for Judgment on the Pleadings (Doc. No.
21, “Motion”), which seeks dismissal of the fourth cause of action set forth in Plaintiff's
Complaint For the reasons stated herdefendant’s Motioms GRANTED.

Plaintiff, Marie Hasting assertemployment discrimination claims against Defendant First
Community Mortgage, pursuant to Title VII (42 U.S.C. § 20@@eseq). and the Equal Pay Act
(29 U.S.C. § 206). She asserts, in a total of four causes of action, three differend tifdiaodity
under Title VIl and a claim under the Equal Pay Act. She seeks, among other things, ctonpensa
and punitive damages, backpay and a judgment declaring Defendantis@gisactices to be in
violation of Title VIl and the Equal Pay AéDefendant has moved for judgment on the pleadings

as to Plaintiffs Equal Pay Act clainstyled as Plaintiff's “Fourth Cause of Actiof.”

! Despite requesting such declaratory relief, Plaintiff hasnabudedany allegations purporting
to explain, even in conclusory fashion, wihgclaratory reliefs appropriate or even authorized in
this case under the Declaratonddments At, 28 U.S.C. § 220#t seq.

2 Defendant has not moved for judgment on the pleaduithsrespect t@any of thethreeTitle VI
claims, and therefore all threarvive Defendarg Motion.
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SUMMARY OF CAUSE OF ACTION UNDER THE EQUAL PAY ACT

The Equal Pay Act prohibits employers from paying an employee at asatth#n that
paid to employees of the opposite sex for equal work. 29 U.S.C. § 206(d)(1). To establish a case
of wage discrimination under the Equal Pay Act, a plaintiff must show that an emplays
different wages to employees of opposite sexes for equal work on jobs, the paderof which
requires equal skill, effort, and responsibility, and which are performed sidgar working
conditions.Schleicher v. Preferred Sdlons, Inc.831 F.3d 746 (6th Cir. 2016).

Plaintiffs Complaint alleges that Defendant paid wages to female empldyzeata less
than the rate at which they paid wages to male employees for equal work on jobddheance
of which required equakal, effort, and responsibility. Defendant asserts that Plaintiff hésd
specifically to allege, however, thslhewas paid less than similarlituated male employees of
the same skill and responsibility. Plaintiff alleges that, as Human Resouraeag®t for
Defendant, she discovered a disparity in salaries related to gender. Shetaatims only woman,
other tlan herself, in executive management was paid at a significantly lower wadesthaale
counterparts. She asserts that Defendant generally discriminated bé&weds employees and
male employees in the wages paid for equal work.

LEGAL STANDARD

APPLICABLE STANDARD FOR THIS MOTION FOR JUDGMENT ON THE
PLEADINGS: THE SAME STANDARD THAT GOVERNSMOTIONS TO
DISMISS FOR FAILURE TO STATE A CLAIM UNDER FED. R. CIV. P. 12(b)(6).

The Federal Rules of Civil Procedure provide that after the pleadings sed dbatvithin
such time as not to delay the trial, any party may move for judgment on the pteafied, R.
Civ. P.12(c). ‘Rule 12(c)may be employed as a vehicle for raising several of the defenses

enumerated iRRule 12(b)including the defense oéilure to state a claim upon which relief may



be granted.” Amersbach v. City of Clevelan898 F.2d 1033, 1038 {6 Cir. 1979) Seealso
Thomason v. Nachtriel888 F.2d 1202, 1204 (7t@ir. 1989) (citing Amersbacli Beckerv.
Crounce Corp.822 F. Supp. 386, 391 n.4 (W.D. Ky. 1993) (citingéxsbach

When that defense is raised via a motion for judgment on the pleadings, the district court
evaluates the motion using the same standpplied to anotion to dismiss for failure to state a
claim under Rule 12(b)(6)See Scheid v. Fanny Farmer Candy Shops,,I869 F.2d 434, 437
n.1 (6th Cir. 1988)Becker 822 F. Supp. at 391 n.4 (W.D. Ky. 1993) (citingnérsbacly Kinney
v. Mohr, No. 2:13cv-1229,2017 WL 1395623, *4 (S.D. Ohio Apr. 19, 20Q1@iting Amersbach
“Thus, thesame rules which apply to judging the sufficiency of the pleadings appRuted 2(c)
motion as to a motion filed under Rule 12(b){6)Lacy v. Ohio Dept. of Job and Familgrss,
No. 2:16cv-912, 2017 WL 1397522, *1 (S.D. Ohio Apr. 19, 2p{diting Amersbach? Indeed,
when a Rule 12(c) motion is based on an asserted failure to stateuplammvhich relief can be
granted, “[t]he only different betweeRule 12(c)and Rule 12(b)(6) is the timing of the motion to
dismiss.” Ruppe v. Knox Cty. Bd. Of Edu893 F. Supp.2d 807, 809 (E.D. Tenn. 2014) (quoting
Hunter v. Ohio Veterans Hom272 F.Supp. 2d 692, 694 (N.D. Ohio 2003)).summary, as both
parties appear to recognize, the applicable standard for this Motion is therégtimmdaotions
under Rule 12(b)(6).

Il. STANDARD UNDER RULE 12(B(6): TWOMBLYIQBALAND THEIR PROGENY

As both parties recognizAshcroft v. Igbal556 U.S. 662 (2009), and its progeny provide

the applicable standard for motions to dismiss for failure to state a claimrRuiéel2(b)(6)For

3 The same is true on appeal; in reviewing a district court’s decision on this kind of nastion f
judgment on the pleadings pursuant to Rule 12(c), the Sixth Circuit uses the same sthnda
review @de nov9 that it uses in reviewing a district court’s decision on a motion to dismiss under
Rule 12(b)(6)SeeHayward v. Cleveland Clinic Foundatipia59 F.3d 601, 608 (6th Cir. 2014).



purposes of a motion to dismiss, the Court must take all datieal allegations in the complaint
as trueld. at 678 To survive a motion to dismiss, a complaint must contain sufficient factual
matter, accepted as true, to state a claim to relief that is plausible on itd fécelaim has facial
plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alléded@hreadbare recitals of the
elements of a cause of action, supported by mere conclusory statements, doagotdsudfinen
there are welpleaded factual allegations, a court should assume their veracity and themraeter
whether they plausibly give rise to an entitlement to rdlilefat679. A legal conclusion, including
onecouched as a factual efjation need not be accepted as true on a motion to dismiss, nor are
mere recitations of the elements of a cause of action suffidtknait 678;Fritz v. Charter
Township of Comstock92F.3d 718, 722 (6th Cir. 2010)priq v. Hall, 295 F. Supp. 3d 874, 877
(M.D. Tenn. 2018Jciting Fritz). Moreover, factual allegations that are me@wpsistentith the
defendant’s liability do not satisfy the claimant’s burden, as mere temsysdoes not establish
plausibility of entitlement to relief even if it supports tpessibility of relief. Igbal, 556 U.S. at
678.

In determining whether a complaint is sufficient under the standardigbaf and its
predecessor and complementary cBsd,Atlantic Corp. v. Twombjyp50 U.S. 544 (2007), it may
be appropriate to “begin [the] analysis by identifying the allegations in thplamt that are not
entitled to the assumption of truthgbal, 556 U.S. at 680. Identifying and setting aside such
allegations is crucial, because yh&mply do not count toward the plaintiff's goal of showing
plausibility of entitlement to relief. As suggested above, such altegaitclude “bare assertions,”
formulaic recitation of the elements, and “conclusory” or “bald” allegatitthsat 681. Tl

guestion is whether the remaining allegatientactual allegationsi.e., allegations of factual



matter— plausibly suggest an entitlement to relldf.If not, the pleading fails to meet the standard
of Fed. R. Civ. P. 8 and thus must be dismissed pursuant to Rule 12¢b)&)583.
As a general rule, matters outside the pleadings may not be considettewiom a motion
to dismiss under Fed. R. Civ. P. 12(b)(6) unless the motion is converted to one for summary
judgment under Rule 56. Fed. R. Civ. P. 12(d).
ANALYSIS

THE COMPLAINT FAILS TO STATE A CLAIMUPON WHICH RELIEF CAN
BE GRANTED UNDER THE EQUAL PAY ACT

As this Court has statedth respect to the Equal Pay Act

In this Circuit, “three elements must be shown to make out a claim undacthe
(1) that [plaintiff's] employer is subject to the Act; (2) that [plaintiff] perfodme
work in a position requiring equal skill, effort, and responsibility under similar

working conditions; and (3) that [plaintiff] was paid less than the employehs of t
opposite sex providing the basis of comparison’

Wong©Opasum v. Middle Tennessee State UiNe. 3:040719, 2006 WL 208881, at *3 (M.D.
Tenn. Jan. 24, 200§yuotingEEOC v. CityCouncil of City of Clevelandyo. 883726,1989 WL
54252, at *4 (6th Cir.1989) (citingpeters v. City of Shrevepo®18 F.2d 1148, 1153 (5th
Cir.1987)).

Both Wong-OpasumandCity Council of City of Clevelanare clear: to have a valid claim
under the Equal Pay Act, tp&intiff must be paid less than the relevant employetseaipposite
sex? Accordingly, Plaintiff here must make the factual allegation shatvas paid less than the
relevant male employees, or else her claim failplénisibly suggest an entitlement to relief as

required to survive the Motioisee Igbal556U.S. at 681.

4 To be sureCity Council of Clevelands an unreported and relatively old caewever, its
soundness on Equal Pay Act issues appears not to be in quéstasnbéen cited in several cases
sinceWong-Opasurwas decided in 200@.,g, Kline v. Portage Cty. Bd. Ofdnm’rs 5 F. Supp.
3d 902, 921 (N.D. Ohio 2014), and has been cited as recently as 2015.
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Defendant argues thBtaintiff madeno such allegation in her complaint.darticular, the
Defendant argues essentially that Rtiffi's allegations as to sellased pay discrimination: (1) are
the sort of conclusory ones that are to be disregarded in addressing thensyfb€ibe complaint;
and in any event (2) relate only to whetlogner women were paid less than the relevant male
employees. Defendantasrrect that Plaintiff relies largely (1) on conclusory allegations that coun
for nothing in the Court’s resolution of the Motion; and (2) allegations (largely camg|uss just
noted) relating to genddrased pay discrimination against women other tegelf.

However, Deferdant exaggerates when, after pointiegspecific (though conclusory)
alleged facts set forth in four bullet powtsone of which heianything to do with the pay of
Plaintiff specifically rather than female -employees generaly it claims that these are “[t]he
only facts arguably pleaded in Plaintiffs Complaint related to her EqualAetlyand that
“Plaintiff has alleged no other facts to support a claim under the Equal Pay(Bot. No. 22 at
3). The Complaintioes at leastarguably allegeother facts'related t6 her Equal Pay Act claim,
and some even relate to her pay in particupecificdly, as she notes in her response in
opposition to the MotiorRlaintiff alleges that: (1pefendant “changed Plaintiff's compensatio
by taking away her bonus structure making Plaintiff the only Director to hgibielfor a bonus,
and (2) she was promoted “without [receiving] any change in compensdiimt.” No. 25at 5)
(quoting Complainfl 25 and Complaint 7, respectively).

Plaintiff thus has alleged that Defendant engaged in action (and inaction) mgdpmbay
that was detrimental to hefhe question is whether these allegations set forth enough factual
matter—as opposed to the ineffectual conclusory facts, formulaitateon of the elements, and
the like—to show what she needs to show, plausibility that Plaintiff was paid less than male

employees who performed equal work under similar working conditions.



The question must be answered in the negativallegingthe two aboveeferenced
alleged compensation decisions, Plaintiff has stopped short of alleging that ghedMass than
the relevant male employees. It is one thing to complain about not receiving a bamasser it
is quite another tallege(based on these and any other applicable circumstgraesg¢quired,
compensatiotess than the relevant employees of the opposite sex. Heregthigedallegation
simply was not made expressly. Nor can the Court even say it was made impticidil the
Court knows, it could be th&laintiff’'s counsel was not seeking evenimply the required facts
because, imdvance of discovery, coungeluld not in good faith havexpressly or even implicitly
allegedthat, when all is said and done, st&s paid less than the relevant male employ&eem
all appearances, Plaintiff's counsel latentionallyavoided coming right out and allegitigs.

The factual allegations regarding these two compensation decisions ardyceotasistent
with Deferdant’s liability to Plaintiff. However, as noted above, marensistencydoes not
establisithe requireglausibility of such liability Igbal, 556 U.S. at 678.

Il. PLAINTIFF'S LATE AND PROCEDURALLY IMPROPER MOTION TO AMEND
THE COMPLAINT IS DENIED

Inaddition to opposing the MotipRlaintiff alternatively soughéave to amend her complain
That is, Plaintiff requested that if the Court were to find that her complaint saf&icrent in any
manner, she be granted leave to file an amended complzactNo. 25 at 1, 7). This conditional

request to file an amended complaint is rfbut only now)operativebecause, as discussed above,

5 Insisting that she has done enough to survive the Motion, Plaintiff invokes the “faie’noti
standardof Conley v. Gibsqgn355 U.S. 41, 47 (1957) and asserts that the Complaint provided
Defendant fair notice of her cause of action. (Doc. No. 25 at 3.) This effort isggjitiowever,
because the notiggeading concept embraced by Conley was supplantdavoynblyandigbal.
SeeCourie v. Alcoa Wheel & Forged Product/7 F.3d 625, 62830 (6th Cir. 2009). Litigants

no longer should “rel[y] on the now defur@bnleystandard for motions to dismis&irl Scouts

of Middle Tennessee, Inc. v. Girl Scouts of the U.3A. F.3d 414, 427 (6th Cir. 2014).
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the Court has found her Compladficient for failure to allegéhat she personally was paid less
than the relevant male employees.

Rule 15(a) of the Federal Rules of Civil Procedure provides that, once a responsivegpleadi
is filed, a party may amend its pleading only with the opposing party’s consent outtie leave.
Fed. R. Civ. P. 15(a)(2). The court shoulekely give leave to amend when justice so requides.
However,such leave is inappropriate in this caseause Plaintiff's requesteven if it would be
substantively meritorious, a proposition the Court does not dispute for present purpetae
and procedurally improper.

First, Plaintiff's request violates the deadline in the Initial Case ManegeOrder for
amending the pleadings. That Order provides: “The parties shall file albhéaib Amend on or
before April 13, 2018.” Doc. No. 16. Plaintiffas not filed a motion to amend the Initial Case
Management Order to extend this deadline and, therefore, her request is too late.

In addition, Plaintiff did not follow the proper procedure for requesting leave to amend.
Plaintiff did not file a motion tamend and accompanying brief. Local Rule 15.01 provides that a
motion to amend must describe the reasons supporting the proposed amendments and the substance
of the amendments sought and include as an appended exhibit the signed proposed amended
pleading.Local Rule 15.01(a)(19.Plaintiff, almost as an afterthought, merely requested in the
conclusion to her opposition brief, that the Court, if it found the Complaint to be insuffidiewt, a

her leave to amend her complaint. Doc. No. 25 at 7. She difllem@n accompanying brief

® In fairness to Plaintiff's counsel, the Court notes that the Local Rules of @ergtamended on
August 14, 2018, to add, among other things, Local Rule 15.01. Plaintiff's Response to this Motion
was filed on August 28, 20180c. No. 25. Nevertheless, although very new, the amended rules
were in effect at the time Plaintiff made her cursory, and conditional, tetpuesnend her
Complaint on August 28, and they should have been consulted in connection with the request.
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explaining why she should be entitled to amend at this late date or file a proposeteéme
complaint so that the Court could review her proposed new allegations.

A bare request in an opposition to a motion to dismiss (or for judgment on the pleadings)
without any indication of the particular grounds on which amendment is sought does rititeonst
a motion within the contemplation of Rule 15@R Diamonds, Inc. v. Chand|e364 F.3d 671,
699 (6th Cir. 2004)see also Begala v. PNC Bank, Ohio, N4 F.3d 776, 784 (6th Cir. 2000)
(plaintiff filed no proposed amended complaint for the court to consider with the motions to
dismiss, and defendant was entitled to a review of the complaint as filéR Diamonds, Ing¢.
the SixthCircuit noted:

In this case, Plaintiffs failed to follow the proper procedure for requestavg Ito

amend. They did not actually file a motion to amend along with an accompanying

brief, as required by the local rules governing practice before the disitdt ¢

Instead, they simply included the following request in their brief opposing the

Defendants' motions to dismiss: “Alternatively, in the event the Court gaagts

part of the Defendants' motions to dismiss, plaintiffs respectfully retpaest to

amend their Complaint.”
PR Diamonds, In¢.364 F.3d at 699. The circumstances a similar in the instant cagegnd
this sort of request to amend a complaint is to be treated with diskdvor.

Plaintiff's alternative request for leave to amend, with no supporting briefopoped
amended complaint, in effect seeks an advisory opinion from the Court, informing hegy of a

deficiencies of the Complaint and then giving her an opportunity to ceme BR Diamonds364

F.3d at 699quotingBegala 214 F.3d at 784). But the Court does not issue advisory opinions, and

7 Among the other similarities, I&ntiff even uses the same kind of language used by the plaintiffs
in PR Diamonds, In¢.stating, “should this Court find that the Complaint is insufficient in any
manner, Plaintiff requests that leave of Court be grated tatdelamtiff to amend her complaint.”
(Doc. No. 25 at 7.)



Plaintiff is not entitled to oné&ee idFor these reasons, Plaintiff's request for leave to améhd

beDENIED.

CONCLUSION

The Court is constrained to apply the pleading standards set out by the SupremasCourt
well as Rule 15 and case law addressing requests for leave to amend. Undmutticegeess, the
Complaint has failed to state a claimder the Equal Pay Aand t is not subject to amendment
at this time and under these circumstances. Aaegind Defendant’s Motion will b6&RANTED
and Plaintiff’s fourth cause of action dismissed.

An appropriate Order shall be issued.

ELI RICHARDSON
UNITED STATES DISTRICT JUDGE

10



