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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

WESTERN EXPRESS, INC. d/b/a
WESTERN LOGISTICS,
Plaintiff,

Case No. 3:17v-01006
Judge Aleta A. Trauger

V.

OSCAR VILLANUEVA d/b/a LAS
MARIAS PALLETS, PROGRESSIVE
INSURANCE COMPANY d/b/a DRIVE
INSURANCE FROM PROGRESSIVE,
KASSNICK TRUCK, INC., NATIONAL
INDEMNITY COMPANY d/b/a
NATIONAL LIABILITY & FIRE
INSURANCE, and ALLIANZ GLOBAL
CORPORATE AND SPECIALTY d/b/a
AGCS MARINE INSURANCE
COMPANY,

N N N N N N N N N N N N N N N N N N N N

Defendans.

MEMORANDUM

Plaintiff Western Express, Inc. (“Western”) initiated this action seelasglution of the
guestion ofwhat entityshould bear financial responsibility for a misdelivered shipmeatv N
before the courtre five separateMotions to Dismissfiled by each of the fivadefendants:
National Indemnity Company d/b/a National Liability & Fire Insurari@éational”) (Doc. No.
1-4)%: Progressive Insurance Company d/b/a Drive Insurance fromre@sige(“Progressive”)

(Doc. No. 14¥; Oscar Villanueva d/b/a Las Marias PalletsMiP”) (Doc. No. 21) Kassnick

! This motion was filed in state court prior to removal.

% This motion supersedes the Matito Dismiss filed by Progressive while this action
was still pending in the Circuit Court for Davidson County, Tennessee.
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Trucking, Inc. (“Kassnick™) (Doc. No. 32) and Allianz Global Corporate and Specialty
(“Allianz”™) (Doc. No. 40).

The motions have been fullyriefed and are ripe for revieFor the reasons set forth
herein, IMP’s motion will be deniedand the other defendants’ motions will be granted.
l. Factual and Procedural Background

Western initiated this action by filing a Complaint in the Circuit ©€dar Davidson
County, Tennessee on May 24, 20HRMegingthat itentered into a CarridBroker Contractvith
LMP, pursuant to which LMP agredd deliver a shipment for Western’s custonf@olgate
Palmolive Company (“Colgate”a non-party. $eeCompl. 11, 2, 7 & Ex. 1, Doc. No.-5b, at
11-15)

LMP accepted load #5843456 for pick up in Redlands, California, on May 26, 2016, to
be delivered to a Wallart Distribution Center in Red Bluff, California, on May 27, 20(See
Compl. 12 & Ex. 2, Doc. Nol-5, at16.) LMP enlisted the aid of subcontractor Kassnick to
fulfill its contractual obligationto deliver the shipmentCompl. § 15. Instead of delivering the
load to the WaMart Distribution Center in Red Bluff, California, Kassnick misdelivered the
load to @ address other than the address indicated on the Bill of La@@ognpl.  16.)The
shipment never reached its intended destination, Veedtern’s customer filed alaim with
Western for the mielivered shipment in the amount of $88,787.8anfpl. 119 & Ex. 6, Doc.
No. 1-5, at 23.)

According to Western,.MP is obligated by the&arrierBroker Contract (“Contract”to

carry not less than $100,000dargoinsurance to compensatgarty entitled to recover under a

3 Western's response to Allianz’s Motion to Dismiss is not actually due untib@c80,
2017. The court finds it unlikely that the anticipated response will make any arguments not
already included in the Responses to National's and Progressive’'s respectiomsMot
Dismiss.



bill of lading covering the goods being transporté&bripl.  8;Contracty 1(b).) The Contract
provides thatLMP’s liability as “carrier” “shall begin at the time cargo is loaded upon
CARRIER’S equipment at point of origin and shall continue until said cargo is delit@the
designated consignee at destination.” (Confp®; Contract{ 1(c).) In additionLMP agreed to
“defend and hold harmlessVestern and Western’'s customers “against any and all loss and
damage claims on each shipment transported by CARRIER pursuant to tEmenge . .
related to shipments transported by CARRIER.” (CorfigdlO; Contract{ 1(d).) Theuntitled
document to which Express refers as the “Rate Confirmatioh@ad Tender” (Compl{ 12 &

Ex. 2) also provides thdtMP as carrier agreed ttdefend, inéémnify, andhold broker its
customergsic] harmless from and against expenses and damagay asut of or related to
services provided by Carriérand it specifies thdtany dispute arising from or related hereto
shall be brought exclusively in the courts of Davidson County, Tennessee.” (ExnR).

Defendant Progressive agreed to induviP for cargo losses and issued a certificate of
insurance covering such losses that was effective at all times relevastdoith(Compl{ 14&

Ex. 3, Doc. No. 15, at 17.) Defendant National agreed to insure Kassnick for liability, and
Allianz agreed to insure Kassnick for loss and damage to cargo transportedshickg€ompl.
1917-18& Ex. 5, Doc. No. 1-5, at 22.)

Based on these allegations, Westernréss$ieatLMP violatedthe Gntract with Western
by failing to deliver the shipment as directed on the Bill of Lading and is therkédne for
losses caused by that breach. Western has called upon Progressive to covermihddébalf of
its insured, IMP, but Progressive has failed to cover the loss. (Compl. 1 23.)

Western asserts that Kassnick was negligent in failing to transport the shijniba

address indicated on the Bill of Lading, thereby causing loss to Western ateréecustomer.



Westen has called upon National to cover the loss caused by its insured, Kassnick, but National
has failed to cover the loss. (Comfjl24—26.)Western also asserts that Kassnick breached its
agreement with LMPby failing to deliver the shipment to the addressected by the Bill of
Lading, causing loss to Western and Western’s customer, and that Allafaled to cover that
loss.(Compl.q1127-28.)

Progressive removed this action to federal court on July 5, 2017. Prior to removal, both
Progressive and &ional had filed Motions to Dismiss in state court and counsdlN#? had
entered an appearance. It appears that neither Kassnick nor Allianz had been served pri
removal.

Following removal, both National and Villanueva filed Notices of ConsentetodRal.
Progressive filed a new Motion to Dismiss in this court (Doc. No. 14), which supetbedest
(Doc. No. 13); National’spreremovalMotion to Dismiss remains pending as well (Doc. No. 1
4). Following removal LMP, Kassnick, and Allianeachfiled a Motionto Dismiss (Doc. Nos.

21, 32, 40) Western has now filed Besponse in opposition to each of thetions(Doc. Nos.
18, 42, 30, 44) except that of AlliangeeNote 3,suprg. ProgressiveNational, and Kassnick
filed Replies(Doc. Nas. 231, 49, 52.

Il. Standards of Review

A. Rule 12(b)(6)

In deciding a motion to dismiss for failure to state a claim under Rule 12(b)(6), the court
must“construe the complaint in the light most favorable to the plaintiff, accept its allegatso
true, anddraw all reasonable inferences in favor of the plaintiffifectv, Inc. v. Treesh487
F.3d 471, 476 (6th Cir. 2007Inge v. Rock Fin. Corp281 F.3d 613, 619 (6th Cir. 2002). The

Federal Rules of Civil Procedure require that a plaintiff provide “atsdd plain statement of



the claim’ that will give the defendant fair notice of what the plaintiff's claim is angrihends
upon which it rests.Conley v. Gibson355 U.S. 41, 47 (1957) (quoting Fed. R. Civ. P. 8(a)(2)).
The court must determine whether “the claimant is entitled to offer evidensepport the
claims,” not whether the plaintiff can ultimately prove the facts alle§ederkiewicz v. Sorema
N.A, 534 U.S. 506, 511 (2002) (quotiBgheuer v. Rhode416 U.S. 232, 236 (1974)).

The complaint’s allegations, however, “must be enough to raise a right faatmiee the
speculative level.’Bell Atlantic Corp. v. TwombJ\550 U.S. 544, 555 (2007). To establish the
“facial plausibility” required to “unlock the doors of discovery,” the plaintéinnot rely on
“legal conclusions” or “[tlhreadbare recitals of the elements of a cause of actia@adnshe
plaintiff must plead “factual content that allows the court to draw the redsonédrence that
the defendant is liable for the misconduct allegéaficroft v. Igbgl556 U.S. 662, 678 (2009).

B. Rules 12(b)(1)and 12(b)(2)

Rule 12(b)(1) provides that the defendant may file a motion to dismiss based oris court
“lack of subjectmatter prisdiction.” Fed. R. Civ. P. 12(b)(1). The plaintiff has the burden of
proving jurisdiction when the defendant challenges sulojedter jurisdiction under Rule
12(b)(1).Rogers v. Stratton Indys/98 F.2d 913, 915 (6th Cir. 1986).

Likewise, aplaintiff confronted with a Rule 12(b)(2) motiotbears the lnden of
establishing the existence of jurisdictioaVer the defendant’s persoBstate of Thompson v.
Toyota Motor Corp. Worldwideé45 F.3d 357, 360 (6th Cir. 2008)tation omittedl.

II. LMP’s Motion to Dismiss

LMP’s motion is premised on Rules 12(b)(1) and 12(b)(6). It seeks dismissal based on

two theories. First, it asserts th&estern does not haveticle Il standing taassert a breach of

contract claim againstMP, because it has not paid its custosieipper, Colgate, for the alleged



loss occaioned by the misdelivered shipment and does not hold an assignm@otgate’s
rights. Thus, it argues, Western is not the real party in interest and its brezmftratt claim
against_MP must be dismissed.

Second, it argues that the Contract betwakstern and.MP, by its termsjs governed
by the Carmack Amendment, 49 U.S.&.14706et seq. which preempts the Contract and
renders it void as a matter of law, because Western does not have an assfgmmets
customershipper and therefore cannot step into the customer’s shoes for purposesinof a cla
under the Carmack Amendment.

In conjunction with its Response in oppositionlfdP’s motion, Western submitted a
copy of the Assignment of Claim executed August 7, 201'by and between Western and
Colgate the customeshipper whose lost cargo is the subject of this lawsuit. The Assignment
makes it clear that Western paid Colgate the value of its claim, and ColgateeddsiyVestern
all “right, title and interest of Colgate related to its aforeno@eid claim and its interest under
the Bill of Lading, with right to collect and exercise all rights in relatleréto.” (Doc. No. 30
1.) Based on the Assignment, Western assertdtthas standing and that both of the theories
upon whichLMP reliesin support of itanotion to dismishiave been rendered moot.

The court notes, first, that there is a fundamental difference between statatwiyng
and Article Il standing.The Supreme Court has enumerated the elements necessary to
establishing the lagt:

First, Plaintiff must have suffered an injury in faein invasion of a legally

protected interest which is (a) concrete and particularized; and (b) actual or

imminent, not conjectural or hypothetical. Second, there must be a causal

connection between the injury and the conduct complainedha injury has to

be fairly traceable to the challenged action of the defendant, and not the result of

the independent action of some third party not before the court. Third, it must be

likely, as opposed to merely speculative, that the injury will be redressed by a
favorable decision.



Lujan v. Defenders of Wildliféeo04 U.S. 555, 56@1 (1992) (internal citations and quotations
omitted).

Statutory standingon the other handsks

“whether this plaintiff has a case of action undefa particular]statute.” The

guestion is closely related to the merits inquiry (oftentimes overlapping itsand i

analytically distinct from the question whether a federal court has subgtdr

jurisdiction to decide the merits of ase.

Roberts v. Hamer655 F.3d 578, 58@1 (6th Cir. 2011) (quotinéteel Co. v. Citizens for a
Better Env’t 523 U.S. 83, 97 n.2 (1998kee also Davisy. Passman442 U.S. 228, 239 n.18
(1979) (distinguishing the concepts of Article Il standing and cause of action and tiait
“[w]hether petitioner has asserted a cause of action . . . depends not on the qualéntoofex
her injury,” as does the inquiry under Article Il standing, “but on whethecltss of litigants

of which petitioner is amember may use the courts to enforce the right at issue”). Thus, “[w]here
a plaintiff lacks statutory standing to sue, her claim should be dismissedldoe @ state a
claim upon which relief can be granted, not for lack of subjeatter jurisdictiori. Roberts 655

F.3d at 581 (citingraverse Bay Area Intermediate Sch. Dist. v. Mich.’DefpEduc, 615 F.3d

622, 626 (6th Cir. 2010)).

In this case, thallegations in the Complaint are clearly sufficient to establish Article Il
standing. Theplaintiff alleges the existence of a contract between itlavie?, breach of that
contract, and damageSpecifically,LMP’s breach caused Western to breach its own obligations
to Colgateas a result of whicolgate filed a claim with Westedemanding reimbursesnt of
nearly$89,000. (Comply 19.) The facts as alleged by Western, regardless of whether Western

had actually paid Colgate’s claim at the time it filed suit, are sufficient tblestahatWestern

had suffered the invasion of a legally protecte@rest and suffered an injury that was both



“concrete and particularized” and “actual or imminerdther than conjectural or hypothetical.
Dismisal for lack of subjecmatter jurisdictiorunder Rule 12(b)(1is therefore unwarranted

LMP’s second theoryn support of dismissal is th&¥estern lack statutory standinghe
motion asks whether Western is authorized under the Carmack Amendment to bring suit in its
own name, in the absence of an assignneénights from Colgate, thshipper. Apparently
concaling that it does not, Western has now obtained the requisite assigamdemisists that
LMP’s motion has thereby been rendered moot.

The court agrees that the Assignment renders mlgit’'s argumentbased on lack of
statutory standin@nd will thereforedeny the Motion to Dismiss. However, Western will be
required to file an Amended Complaatpressly pleading the assignment.

V. Kassnick’s Motion to Dismiss

Defendant Kassnick seeks dismissal based on lack of personal jurisdiction, under Rule
12(b)(2).Kassnick argues that it does not have sufficient contacts with the state of Seentes
support the exercise of personal jurisdiction overdither specific or generalfor purposes of
the state law negligence and breach of contract claims, based omes3ess longrm
jurisdiction statute andonstitutional principles of due process. (Doc. No. 33,-dt @iting
Tenn. Code Ann. § 20-223(a) andridgeport Music, Inc. v. Still N The Water Fgh 327 F.3d
472, 477 (6th Cir. 2003).)

It is well establised that federal courts follow state law determinethe bounds of
persoml jurisdiction over a defendanSeeFed. R Civ. P. 4(k)(1)(A) (service of process is
effective to establish personal jurisdiction over a defendant “who is subjectjtoifiugction of
a court of general jurisdiction in the state where the district court is tfatfennessestatuts

authorize the exercise of jurisdiction over nonresident defendants on “[a]nybasisonsistent



with the constitution of this state or of the United States.” Tenn. Code§8n20-2214(a), 20
2-225(2). These statutdsavebeen construed texpand the jurisdictional reach of Tennessee
courts “as far as constitutionally permissiblgifst Cmty. Bank, N.A. v. First Tennessee Bank,
N.A, 489 S.W.3d 369, 384 (Tenn. 201&9rt. denied sub nom. Fitch Ratings, Inc. v. First Cmty.
Bank, N.A. 136 S. Ct. 2511 (2016). The question here is whether this court's exercise of
jurisdiction over Kassnick woulticomport[] with the limits imposed by federal dueopess.”
Daimler AG v. Baumarnl34 S. Ct. 746, 753 (2014).

Analysis of therelevantdue process considerations wouoldlinarily require the court to
examinethe defendant’s contacts with the statelétermine whether the defendant is subject to
the exertse of either general or specific jurisdiction within this state. Here, henvehe plaintiff
contends only that personal jurisdiction over Kassnick exists because Kassnioksesed to
the exercise of general jurisdiction by the courts of Tennesse.Burger King Corp. v.
Rudzewicz471 U.S. 462, 472 n.14 (1985) (“[Blecause the personal jurisdiction requirement is a
waivable right, there are‘aariety of legal arrangementsy which a litigant may givéexpress
or implied consent to the personal jurisdiction of the céuduoting Ins. Corp. of Ireland v.
Compagnie des Bauxites de Guinge6 U.S. 694, 703 (1982))).

Specifically, Western argues that Kassnick, as an authorized, interstie qarrier of
freight for hire, is subject to 49 U.S.€.13304(a)a provision of the Motor Carrier Act of 1935
This provisionstatesn pertinent part:

A motor carrier or broker providing transportation subject to jurisdiction under

chapter 135 . . . shall designate an agent in each State in which it azetat
name and post office address on whom process issued by a court with subject

4 «[J]urisdiction under chapter 135" generally refers to the jurisdiction of theefsey of

the Department foTransportation and the Surface Transportation Bosed# 49 U.S.C.8
13102(1) & (2) (defining “Board” and “Secretary”) over the interstate “tranapont by motor
carrier and the procurement of that transportation.”
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matter jurisdiction may be served in an action brought against thaércarri
broker.

Id. Kassnickconcedes that, although it hasver operated in or through Tennessebaat any
other contact with Tennessesed generallyGuevara Aff., Doc. No. 34)it is authorized to
transport materials in tHerty-eightcontiguous statesnd that, in accordance wigh13304(a)it
has designated an agent for service of process in $semé is also apparent from the record
that Western served Kassnick’s designated Tennessee agent on October 3, 2017. (Doc. No. 43,
Ex. A.) Citing Shapiro v. Southeastern Greyhound LjnEs5 F.2d 135 (6th Cir. 1946%cott v.
Southeastern Greyhound Lg)e5 F.R.D. 11 (N.D. Ohio 1945)knd Grubb v. Day to Day
Logistics, Inc, No. 2:14cv-01587, 2015 WL 406874&.D. Ohio July 2, 2015)Western argues
that designation of an agent for service of process pursuant to a statutomequiconstitutes
“consent to be sued in each of tB&ates in which the required designation is filed” (Doc. No. 44,
at 2 (quotingGrubhb 2015 WL 4068742 at *3)), regardless of the presence or absence of
minimum contacts with any such state. Western also argues that the Swartie recent
holding inDaimler AG v. Baumarlimiting general jurisdiction over a foreign corporation to the
corporation’s principal place of business and place of incorporatiamppositebecause it did
not address the principle of conserBe¢ d. at 3 (“Since, under current Sixth Circuit law,
Kassnick consented to personal jurisdiction, there is no need to analyze whethezxibey
specific or general jurisdictional basis or the presencewiimum contacts?).)

Kassnick dting Bendix Aublite Com. v. Midwesco Enterprise486 U.S. 888 (1988),
andPittock v. Otis Elevator Compan@ F.3d 325 (6th Cir. 1993argues to the contrary thidte
mere designation of an agent for service of prqgdessompliance with a servieaf-process

statute does not automatically subject it to general jurisdiction within that state.
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Both partiesacknowledgehat there are numerous cases holdhag the designation of
an agent for service of procedsesimply consent to personal jurisdictiofeg e.g, Ocepek v.
Corporate Transp., Ing950 F.2d 556, 55& n.1 (8th Cir. 1991)holding that designation of an
agent under 49 U.S.@.10330(b), the predecessorg8d 3304(a), gave the court jurisdiction by
consent, thus obviating the need for any examinatidheodefendant’s minimum contacts with
the forum under the state’s lolagm statute);Grubb 2015 WL 4068742, at *31 (finding
jurisdiction by consent under 49 U.S.€.13304(a));R.R. Donnelley & Sons Co. v. Jet
Messenger Serv., IncNo. 03 C 7823, 2004VL 1375402, at *4(N.D. Ill. May 25, 2004)
(recognizing split of authority but denying the defendant’s motion to dismisscfoofgpersonal
jurisdiction based on its holding that “the weight of authority analyzing 49 U.S.C. § 13304(a
service of procgs provision correctly holds that a corporation has consented to be sued in the
forum where it designates an agent to receive service of pfpcessinds v. Re 947 F.Supp.
78, 8284 (W.D.N.Y. 1996)(same). And there ameumerous cases standing for thgposite
premiseas well See, e.g.Davis v. Quality Carriers, In¢.Nos. 084533 (SRC), 0&6262(SRC),
2009 WL 1291985, at *5 (D.N.J. May 7, 2009)isagreeing withOcepekand holding that
designation of national agent for service of process in compliaitbeViotor Carrier Act does
not constitute consent to personal jurisdiction in any particular stategireville v. Joe Brown
Co, No. 065568, 2008 WL 910009, at * 4 (E.D. Pa. April 2, 2008) (sarhg@ins v. Swift
Transp. Ca.No. 01-0209, 2001 WL 1153001, at *5 (E.D. La. Sept. 26, 2001) (same).

Based onits review of theabovereferenced cases, the opinions upon which they rely,
and controlling Sixth Circuit precedent, this court concludes that the mere desigofaan

agent for service of process compliance with 49 U.S.& 13304 does not, standing alone,
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constitute consent to the general jurisdiction of the state in which suchisgepbinted, for the
reasons explained below

Western’s argument hinges upon the applicabilit§lodpiro v. Southeastern Greyhound
Lines which Western characterizes agpholding personal jurisdictioon the basis of service of
process on a registered agent under the theory of consent.” (Doc. No. 44, at 2.) in fact
Shapirq the Sixth Circuit considered an appeal of an order quashing service of summons on the
grounds of impropevenue Shapirq 155 F.2d at 136. The exercise of personal jurisdiction was
not in question. Rather, under the federal venue statute then in effect, in any waésehi the
court’s jurisdiction was premised upon diversity, venue was proper onlgtatein whickeither
the plaintiff or the defendant residddeither party irShapiroresided in Ohio, buht defendant,

a motor carrier, had designated an agent for service of process in Ohio in accavdhng9
U.S.C. 8§ 321(c), gredecessor t&@ 33401(a). The defendant’s “motion to quash service was
sustained, presumably upon that ground.”The Shapirocourt found that the order quashing
service was erroneous in light of a recent r8ae Court caselNeirbo Co. v. Bethlehem
Shipbuilding Corp.308 U.S. 165 (1939).

Neirbo, however, likeShapiro itself, concerned venue, not jurisdictiomhe matter
concerned events that arose within New York, the state in which suit had keknafid
jurisdiction was not contested:he statute requiring registration of an agent for service of
process in that case was a staéther than a federastatute—a difference the Sixth Circuit
found immateriaiin Shapira The SupremeCourt held that a corpation that registers argant
for service of process in a staiensents to venua that statend thus waives application tfe
applicable venue statutehich, as indicated above, provided that veimua diversity actiorwas

appropriate only in a state in which either the defendant or the plaintiff reSidatithe case
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concerned venue rather than jurisdiction was affirmed by later Supreme Quuorbns
construingNeirba See, e.g.Olberding v. Ill. Cent. R.R. Co346 U.S. 338, 3442 (1953)
(descibing Neirbo as holding that “the venue requirements of what is now 28 U.S.C. § 1391(a)
[were] satisfied because Bethlehem had designated an agent in New York ‘upon whom a
summons may be served within the State of New YpriOkla. Packing Co. v. Okla. Ga&

Elec. Co, 309 U.S. 4, 5 (1940) (construirdeirbo as holding that a corporation that has
designated an agent for service of process in a state consents to be sued in the batgat t
“upon causes of action arising in that statdfus, to theextentthat some loose language in
Shapiromight be read as suggesting that a corporatiabhdesignates an agent for service of
process in a state consents to the gemanatiction of that state even for actions arising outside
that state€, any suchsuggestion was purely dictum and well outside the bounds of the Supreme

Court case upon which the actuadlding was based.

®> Shapiroquoted from an older Supre Court case, also referenced Ngirbo, which
stated:

If the citizenship of the parties is sufficient, a defendant may consent tetasywhere

he pleases, and certainly jurisdiction will not be ousted because he has consemted. Her
the defendant companies have provided that they can be found in a district othertthan tha
in which they reside, if a particular mode of proceeding is adopted, and they have been so
found. In our opinion, therefore, the Circuit Court has jurisdiction of the causes * * * .

Shapirq 155 F.2d at 136 (quotingx parte Schollenbergef6 U.S. 369, 378 (1877)). Certainly
it remains true that a party may consent to the exercise of personal jurisdiegpe,g.Burger
King Corp, 471 U.S.at 472 n.14, buShapire—and Schollenbeger—concerned objections to
venue, not personal jurisdiction.

® Another case upon which the plaintiff reliasd which has been heavily cited by other
courts finding that registration of an agent under the Motor Carrier Act coestitohsent to
persondjurisdiction, Scott v. Southeastern Greyhound Ljng$-.R.D. 11 (N.D. Ohio 1945), is
wholly inapplicable. There, the plaintiff, an Ohio resident, had been injured on a bustaveli
through Kentucky. She filed suit in Ohio and effected service upoddfemdant’s designated
agent for service of process. The designation was made pursuant to the Magar AZarThe
venue statutéhen in effectwas satisfied, because the plaintiff filed suit in the state in which she
resided. The defendant sought to quash the return of summons, arguing that the caimse of ac
arose in Kentucky anthatthe Ohio courtthereforelackedsubject mattejurisdiction. The court



14

Thereafter, inBBendix Autolite Corp. v. Medwesco Emteses 486 U.S. 888 (1988), the
Supreme Court suggestejainin dictum, that, pursuant to Ohio statute, “to be present in Ohio,
a foreign corporation must appoint an agent for service of process, which operaiaset to
the general jurisdiction of the Ohio courtid’ at 889.The Courtdid not conduct any analysis of
the statestatute, however, and was not called upon to jutlgeonstitutionality. The actual
holding in the case was that an Ohio statute that suspended-sfdtnotiéations protections for
out-ofstate entities, but not for-state entities ofor companies thabad a registered agent for
service of process and thus qualified astate entities, violated the Commerce Clause.

Just a few years later, the Sixth Circuit was called upaonsider the same Ohio statute,
but within asomewhatdifferent conéxt In Pittock v. Otis Elevator Cp8 F.3d 325 (6th Cir.
1993), the plaintiffs, residents of Ohio, were injured in Las Vegas, Nevada whilg adi
elevator maintained by Otis Elevator. They filed suit against Otis in Ohio. Otibtsimudismiss
for lack of personal jurisdiction under Ohio law, specifically Ohio’s l@mgn jurisdiction statute.

In response, the plaintiffs did not present any evidence of Otis’s minimotact® with the state
under that statute. Instead, relying Bendix they argued that Otis consented to personal
jurisdiction in the state by designating an agent for service of process whthistate, in
accordance withhe Ohio statute that required “[e]very foreign corporation for profit that is
licensed to transact business in thiigte . . [to] have and maintain an agent . . . upon whom
process . . . may be served within this sta@ttock 8 F.3d at 328 (quotin@hio Rev. Code&

1703.041(A)).

ultimately determined that it did have jurisdiction, but the defendant did not aaidehe court
did not addresghe question opersonaljurisdiction.In any event,tie decision, which predates
International Shoe v. State of Wasdton, 326 U.S. 310 (1945), by just a few months, is clearly
outdated.
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The Sixth Circuit concluded th&endixs suggestion that the mere designation of a
agent for service of process constitutes consent to jurisdiction was dictum. Thalsoynicked
up onBendixs comment that[f] equiring a foreign corporation to appoint an agent for service in
all cases and to defend itself with reference to alktations, including those in which it did not
have the minimum contacts necessary for supporting personal jurisdiction,igsifecamnt
burden’ Bendix 486 U.S. at 893 (citingsahi Metal Indus. Co. v. Superior Cout80 U.S. 102,
114 (1987%). The Sixth Circuit read that portion of Bendix to besaying that the mere
designation of an agent in compliance with the serofgerocess statute does not automatically
eliminate the requirement of minimum contacts to establish personal jurisdiddibiotk 8
F.3dat 329.

Based in part on thateading the Pittock court held unequivocallythat the mere
designation of an agent for service of process in a particular statempliance with a state
statute standing alone, does not constitute consengeioeraljurisdiction within that state.
Because the plaintiffs did not show that Otis had any contacts with the statedar@d instead
based personal jurisdiction solely on consdrg, ¢ourt affirmed the dismissal of the case based
on lack of personal jurisdiion. The Sixth Circuit’s opinion inPittock is binding precedent
within the Sixth Circuibn the precise issue presented Here

In sum, the court finds that the plaintiff's reliance Simapirqg which rests ofNeirbg, is
misplaced.Under Pittock it is dear that Kassnick’s designation of an agent for service of

process, standing alendoes not constitute consent to the general jurisdiction of this state, and

’ This courtspecificallyrejects the rationalef the Southern District of Ohio iGrubb v.
Day to Day Logisticsnsofar asit construedShapiroand Scottas addressing the question of
personal jurisdiction rather than venaied subject matter jurisdiction, respectivelpdit failed
to takePittockinto account
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Western has not alleged the resgie minimum contacts required for the assertion of specific
jurisdiction. Kassnick’s Motion to Dismiss (Doc. No.)3#ill, therefore, be granted.
V. The Insurance CompaniesMotions to Dismiss

A. The Parties’ Positions

The Motions to Dismiss filed by defendants NationBkogressive,and Allianz
(collectively, he “Insurance Companies’Doc. Nos.1-4, 14,40) are allpremised upon Rule
12(b)(6) of the Federal Rudeof Civil Procedure and assedltat, under Tennessee law, the
plaintiff is barred from bringing direct action against an ingubasedsolelyupon itsstatus as a
liability insurer.

In response, Westergoncedeshat Tennessee is not a “direct action” stai¢hough the
Complaintclearly asserts only state law claims for negligence and breach of contracstagain
Kassnick andLMP, and Western’sclaims for damages againsgihe InsuranceCompanies are
based ortheir purported failure to cover the loss on behalthair insureds|. MP and Kassnick
Western arguethat Tennessee law is irrelevant, becas€omplaint idbased onand governed
by, federal lav. (See, e.g.Responsdo Progressive M. DismisPoc. No. 18, at 1.Yhat is,
Westerninsisss that its claims are premised upon a failure to deliver a shipment by motarscarrie
operating in interstate commerce under federal licenses issued by thel MoteraCarrier
Safety Administration. It asserts that, as federal license holders, defehldh and Kassnick
are required by9 U.S.C.8 13906 tofile a bond, insurance policy or other security in an amount
sufficient to cover bodily injury and damage to property. 49 U.8.£3906(a)(1)According to
Western, anotor carrier endorsement form known as M@Bmust be attached to any insurance
policy issued to a motor carrigoursuant to 49 C.F.RR 387.15,and each insurer’spotential

liability . . . is pursuant to the mandatory policy M@&B endorsement,” a “creature of federal
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regulation[that] must be interpreted according to federal lavseéd, e.g.Doc. No. 18, at 2
(citing Integral Ins. Co. v. Lawrence Fulbright Trucking, I1n@30 F.2d 259 (2d Cir. 1991))

In reply, the hsuranc&Companies generallieiteratetheir argument that Tennessee is not
a direct action state artlat Tennessee substantive law in that regard ovsitt@efact that a
federal question exists within this litigationn adlition, they insist that the MCS90
endorsement does not authorize a direct action against an insurer unless thex@dys aair
unsatisfied judgment against the insured trucking comaauaythat the MCS00 endorsement
will never apply to this litigation dcause MCSO0 liability does not extend to cargo losses,
which is the only type of loss alleged in this lawsuit.

B. Discussion

Removal in this case was premised upon diversity jurisdiction and, aketgatn the
basis that the plaintiff's claims argoverned by the Carmack Amendment to the ICC
Termination Act of 1995, 49 U.S.G8 14708 or by the Federal Aviation Adminisition
Authorization Act of 1994, 49 U.S.G®. 14501 .Westerncontends tha& direct actioragainst the
Insurance Companieis permssible under these federal laws and other federal statutes and
regulations governing liability in this case, includd@ U.S.C.8 1390649 C.F.R. § 387.15 and

the MCS90 endorsement required by that regulatidime court concludes that, hether

® The Carmack Amendmenmtovides standardized rules of comnamrier liability for
interstate shipments on roads and r&iSA Ins. v. Hyundai Merch. Marine C@47 F.3d 339,
354 (6th Cir.2014). The Carmack Amendment “fully preempt[s] ste& concerning the
liability of interstate rail and road carriersd. (citing Adams Express Co. v. Croningef6 U.S.
491, 50506 (1913)). The Carmack Amendntesnly applies to shipping contracts that begin in
one state and terminate in anothand isgenerallyinapplicable to shipping contracts where
shipment begins and ends in the same stdteln this case, however, th€arrierBroker
Contract between Western and LMé&xpressly adopts the application of the Carmack
Amendment and its implementing tdgtions. GeeCompl. Ex. 1, Doc. No. 1-5 at Pt. V.)
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jurisdiction is premised upon federal question or diversityitizenship, the plaintiff may not
bring a direct action against thesurance Companies.
1. Federal Law

First, rothing in the federal lawsited by the plaintiff or thelnsurance Companies
authorizesadirect actiorby a person not covered by an insurance policy against an insurer, prior
to the adjudication of liability on the part of the insured. Rather, Carmack Amendment
expressly authorizes a civil action against a delivering carrier or iarcasponsible for loss or
damage. 49 U.S.(8 14706(d).Courts that have been called upon to consider the issue have
uniformly concluded that the Carmack Amendment does not authorize a direct action against an
insurer by a third partysee, e.g ChisesiBros. Meat Packing Co. v. Transco Logistics, ,|IND.
No. 172747, 2017 WL 2573992(E.D. La. June 14, 2017(presuming that the Carmack
Amendment des not authorize direct action against insurance companies but nonetheless
concluding that the statute dibt preempt Louisiana state law expressly authorizing direct
actions);Harvey D. Bailey, Inc. v. Markel Ins. Co. of Canadtlen. 1:09CV-372-SJDTSH, 2010
WL 2710511, at *3 (S.D. Ohio Feb. 19, 2010Nothing in the language of th&€armack
Amendment] promes for a right of action by an injured party against a motor carrier or freight
forwardets insurer’), report and recommendation adopiédb. 1:09CV372, 2010 WL 2723721
(S.D. Ohio July 8, 201QLand O’ Lakes v. Joslin Trucking, In&o. 08cv-355-bbc,2008 WL
5205910, at *1 (W.D. Wis. Dec. 11, 200@8)T] he Carmack Amendment does not authorize
direct action suits. . .").

Likewise, 49 U.S.C8 13906 which requires amotor carrierto file a bond, insurance
policy or other security in an amount saiént to cover property damage, does not provide a

basis for suing an insurer directly prior to the determination of the insured’&yiahdcordAir
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Plus Ltd. v. Transp. Distrib. Servs., Inblo. 04 C 3806, 2004 WL 2359256, at(N.D. Ill. Oct.
19, 2004) (“[E]ven a cursory reading of 8 13906 demonstrates that the statute was not intended
to create a federal cause of action against a statutory insursgy.

The plaintiffs reliance o9 C.F.R.8 387.15 and the MGS80 endorsementquired by
tha regulationis similarly misplacedThe regulationas well as theendorsemestas issued
specifically provide that the insurance coverage s afforded, for public liability, does not
apply to . . .property transported by the insured, designated aptat9 C.F.R.§8 387.15;
Progressive Reply Ex. 1, Doc. No.-23 The MCS90 endorsement therefore has no application
in this case, where the onlgssallegedis a loss of cargo. Moreover, even if it cagply, the
MCS-90 and 49 C.F.Rg 387.15 do noestblish direct liability or authorize suit directly against
an insurer by a third party. Instead, they memorialize the insurer'snagmééto pay, within the
limits of liability described hereimany final judgment recovered against the insui@dpublic
liability resulting from negligence.”|d. (emphasis added).n other words,an insurance
company’s obligations under the endorsement are not triggered until the insiaiedity for
the loss has been established.

2. State Law

To the extenthat the plaintiff's claims may be grounded in state lavenesseeas a
matter of public policy, does not permit direct actions by a person not covered by ameasur
policy against amsurer prior to the adjudication of liabilitpn the part of the insuredhether
under a contract or negligence theory of liabilkgrguson v. Nationwide Prop. & Cas. Ins. Co.
218 S.W.3d 42, 558 (Tenn.Ct. App. 2006). Inadopting this rule, the Tennessee Court of
Appeals discussethe issue at length and gedtfrom otherjurisdictions around the country

likewise prohibiting direct actions against insuréfbe courtnoted that*[t]he rationale behind
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this rule appears to be simply that the Courts feel that it would not be sound public policy to
permit an insurer to be joined as a defendant in an action grounded upon the acts of thé insured.
Id. at 43 (quotingDelmar News, Inc. v. Jacobs Oil C684 A.2d 531533-34 (Del. Super.Ct.

1990). It further noted thatas a matter of contract lawn insurer does not beconfegally
obligated to pay as damages” any amount owed by the insured unless anslucimtiin
obligationis establishedfor instance, by the rendering of a judgment against the inddrext

55.

The question of whether state law either barring or pengittirect actions against
insurance companies should be applied in a federal diversity action, and whether such law
should be characterized as substantive or procedural, “has long been recognized mstgroble
throughout the countryPolensky v. Continental Cas. €897 F. Supp. 2d 1164, 1167 (D.N.D.
2005) (citingState Trading Corp. v. Assuranceforeningen Ska@d F.2d 409, 4145 (2d. Cir.
1990). Some courts have found direct action statutes to be substantive, for purdoseR0R.

Co. v. Tompiks, 304 U.S. 64 (1938)See, e.g.State Trading Corp.921 F.2dat 416 (holding
that Connecticus limited direct action statute is substantive la@gllins v. American Auto. Ins.
Co, 230 F.2d 416, 422 (2d Cin956) (holding that Louisians direct ation statute is
substantive because it does more than “merely shorten the legal process;e wieait is
substantially a new right of actionlistate Ins. Co. v. Stanle282 F. Supp. 2d 1342, 13481
(M.D. Fla. 2003) (holding that Florida statute barring direct action againstaimse company
was a matter of substantive state law and therefore applied in federal gdieetsn). Other
cours have found them to be procedufe, e.g.Moore v. United Services, Auto. Ags808
F.2d 1147, 11534 (5th Cir. 1987) (“The right to maintain a direct action against an insurer

based upon the negligence of its insured is considered a remedial right and is, therefore,
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governed by the law of the foruf)y Dechand v. Ins. Co. of State of P&a32 F.Supp. 11D,
1122 (D.Kan. 1990)(holding, under Kansas law, that Kansas statute authorizing a direct action
against insurance companies is remedial and does not confer substantive righte upjomed
plaintiff, but that the rule nonetheless applied in a feddikadrsity case because there was no
conflicting federal rule)

Here,the court concludes that Tennessee’s bar is likely substantive, becausenitelsmi
a right of action.Accord Stanley 282 F. Supp. 2d at 1343. Regardless, it seems that the
substantre/procedural distinction is immaterial, because there is no direct conflict nettate
and federalaw on the issueAccord Dechand 732 F. Supp. at 112@iting Hanna v. Plumer
380 U.S. 460 (1965)).

C. Conclusion: Insurance CompaniesMotions to Dismiss

Regardless of whether the plaintiff's claims are governed by the Carmagkdhment or
by state law, and regardless of whether Tennessee’s -drgoh rule is considered to be
substantive or procedural, the applicable law preclad#isect cause daction against an insurer
by a person not covered by an insurance policy, prior to the adjudicatiomibfylian the part
of the insuredTheMotionsto Dismissfiled by the Insurance Companiédoc. Ncs. 1-4, 1440)
will therefore be granted.
V. Conclusion

For the reasons set forth herein, the court will deny defendant LMP’s Motion tasBism

(Doc. No. 21), but the plaintiff will be required to file an Amended Complaint exgrpkesiding

° Rule 14(a)(1) of the Federal Rules of Civil Procedure authorizes a defendmpi¢ad
a “nonparty who is or may be liable to it for all or part of the claim against it.” Tdr&igg of
the insuranceompanies’ Motions to Dismiss would, of course, be without prejudice to LMP’s
ability to seek permission to implead an insurance company that might be dirduytdiat
under Rule 14.
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theassignment of rights from Colgate to Western

Defendamn Kassnick’s Motion to Dismiss for lack of personal jurisdiction (Doc. No. 32)
will be granted.

The Insurance Companies’ Motions to Dismiss (Doc. Ngk. 14, 40) will be grantedn
the basis that thplaintiff is barred from bringing a direct action against an insurer based solely
upon its status as a liability insurer

An appropriate Order is filed herewith.

ENTER this 24' day of October 2017.

gt tomg—

I, d
ALETA A. TRAUGER LV
United States District Judge




