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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JOHN J. SHUFELDT, M.D.,
Plaintiff, Case No. 3:1%v-01078

V. Judge Eli J. Richardson

Magistrate Judge Alistair E. Newbern

BAKER, DONELSON, BEARMAN,

CALDWELL AND BERKOWITZ, P.C.,

Defendant.

MEMORANDUM ORDER

Plaintiff Dr. John J. Shufeldt is the founder WéxtCare, Inc., and the former CEO of
NextCare Holdingsinc. (collectively, NextCare)(Doc. No. 72.) In February 2013Shufeldt
retained Defendant Baker, Donelson, Bearman, Caldwell and Berkowitz, P.C., (Reladsdh)
to investigate whether NextCare had unlawfully diluted and devébhedeldts shares in the
companies and thereby breached their fiduciary dutgino (Id.) Shufeldt sued NextCare in
Arizona state court in October 2015 and ultimately settled his clélidnsln this action Shufeldt
alleges that Baker Donels@mommitted legal malpractice by allowirhufeldts claims against
NextCare to become tirdgarredduring the course of its representation, resulting in Shufeldt being
forced to accept a significantly devalued settlement of the Arizona a@tdgn

Now before the Court are four motions to compel discovery, two fileBhwufeldt (Doc.
Nos. 78, 99) and two filed by Baker Donelson (Doc. Nos. 77, 98). For the reasons offered below,
Baker Donelson’s first motion to compel (Doc. No. 77) will be found nlotifeldts first motion

to compel (Doc. No. 78) will be granted in part and found moot in part; Baker Donelson’s second
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motion to compel (Doc. No. 98) will be granted in part and denied in parSlaueldts second
motion to compel (Doc. No. 99) will be granted in part and denied in part.

Background
A Factual History?

On February 11, 201Fhufeldtretained Bier Donelson to obtain corporate documents
from NextCare and investigate potential breatfiduciary-duty claims against it. (Doc. No. 72.)
Through Baker Donelsor§hufeldtsenta demand letter to NextCare requesting production of
corporate records under applicable Delaware léh) After NextCare refused, Baker Donelson
prepared @econddemand letter.I.) Seven months later, on October 18, 2013, Baker Donelson
informed Shuéldtthat it hadhotsent the second demand lettéat.)(Baker Donelson did not begin
to research thetatute of limitations applicable to Shufeldt's claiomgil September 26, 2014,
whenShufeldt explicitly asked the lawyers to do dd.)(Shufeldtalleges thatis claims against
NextCare expired during the course of Baker Donelson’s represerdagdin Baker Donelson’s
negligence.lIfl.)

Shufeldtfiled suit against NextCarén Arizona state courbn October 72015. Doc.
Nos.77, 80) As expectedNextCare argued thaShufeldts claims were timdarred. Doc.
No. 72) Shufeldt settled his claims with NextCare before the Arizona court resbleepiestion
of whether his claims were timelftd.) In this action Shufeldtseeks compensatory damages from
Baker Donelson, includingvhat he paid for work negligently performeahd the reasonable

attorney’s fees himcurred in this action and the Arizona actidd.)(

These facts are drawn primarily from Shufeldt's amended complaint. (Doc. No. 72.)



B. Procedural History

There are two sets of cresmtions to compel before the Coufthe Magistrate Judge
authorized the filing of these motions after holding telephone confergnttecounsel for the
parties. The motions to compel are summarized bélow.

1. Baker Donelson’s First Motion to Compel

Baker Donelson’s first motion to compel addresses Shufeldt’s alleged faildequately
invoke attorneyclient and settlement privileges in objecting to Baker Donelson’s discovery
requests. (Doc. No. 77.) Shufeldt agreed to supplement his discovery responses and [mgvide a
of any documents withheld because of an asserted privilege after a telephorencenfeth the
Magistrate Judge(ld.) Baker Donelson argues that the guage privilege log that Shufeldt
provided is inadequate and that Shufeldt has therefore waived any privileges he coulficdaksert
Shufeldt responds that he had unsuccessfully attempted to confer with Baker Dorgasdinge
the form of the privilege log, which, Shufeldt insists, is adequate. (Doc. No. 80.) FGitaéeldt
states that he is continuing to collect responsive documents and has no objection to an order
requiring the parties to supplement their discovery responkkk.Iif an updated response,
Shufeldtstates that he is willing to provide an itdayritem privilege log of all materials predating

the filing of the Arizona action he claims are privileged. (Doc. No. 99.)

2 Issues not discussed herein are moot. The parties agree that any issuegdssibiciat
Baker Donelson’s Interrogatories 5, 9, and-18l have been resolved. (Doc. Nos. 99, 103.)
Shufeldt states that Baker Donelson’s concerns regarding its Intempd&dave also been
resolved (Doc. No. 99), which the Court assumes to be true in the absence of any comytradict
assertion from Baker Donelson (Doc. No. 103). The sholds true for Baker Donelson’s
unrebutted claim that any issues with its response to Shufeldt’s Interrogataynbvamoot.

(Doc. Nos98, 102.) Finally, it is not clear whether Shufeldt has formalized responses to Baker
Donelson’s Interrogatories 17, 18, and 20 by providing relevant Bates numbers; if he has not, he
shall do so when supplementing his other discovery responses consistent with this Order.



Baker Donelsomlsoseeks an order compelli@hufeldtto adequately respond to several
interrogatories and requests for productiddrdocumentgRFPs) (Doc. No. 77.) Interrogatories
21 through 23 concern the NextCare transactions that were the foundaBbaofeldts breach
of-fiduciary-duty claims in theArizona action. Id.) Interrogatory 25 requests information about
Shufeldts communications with other attorneys prior to filing the Arizona actilah) RFP 23
addresseShufeldt’'s communications with ndeke Donelson attorneys regarding the statute of
limitationsapplicableto his claims against NextCargd.) RFPs 24 and 32 seek other documents
referencingthat statute of limitationand RFP 30 concerns Shufeldt's settlement of his claims.
(1d.)

2. Shufeldt's First Motion to Compel

Shufeldt’s firstmotionto compelconcernsa memorandum that Baker Donelson attorney
Patton Hahrprepared regarding thetatuteof limitationsapplicable toShufeldts claims against
NextCare. (Doc. N&. 78, 79.)According toShufeldt hereceivediwo versions of this memin
2014. (Doc. No. 79.) Hahn first emailed the memo to Shufeldt on the evening of October 1, 2014,
in a searchable Microsoft Word formét.) The footer othe memorandurshowed a date dflay
7, 2014, and the document’s metadata showsttiagts last printed on that datéd.|

Hahn emailedShufeldta revised version of the memo on October 2, 2014, different
format that was not searchab(&d.) The date shown in the footer of the second version of the
memo is October 2, 2014d.) Shufeldtclaimsthat Hahninadvertatly left the May 7, 2014 date
in the footer of the first memo he sent to Shufeldt and changed the date to October 2, 2@14, i
second version to hide that he had delayed completing the memo for almost five ifidnéhs.

PagelD# 858.)



Shufeldtassers that Baker Donelson’s alteration of the memorandum continued during
discovery in this actianDoc. No. 79) Shufeldt alleges that one version of the memo produnced
discovey contained no foote the footer of the second document showed a date of October 2,
2014. (d.) Accordingly, Shufeldseeks an order requiring Baker Donelson to produce all of its
documents in native format so that he can “determine the extent of [Baker Donedienégjons
and spoliation . ..” (Id. at PagelD#859.)

In response, Baker Donelson offered to investighe alleged alteration of the memo.
(Doc. No. 81.) Baker Donelson then filed a supplemental oppositiShuteldts first motion to
compel, stating that it had investigated the issueSdmdeldts allegation of spoliation was without
merit. (Doc. No86.) Baker Donelsomttachedthe affidavit of its counsel explaig that the
inconsistencieamong versions of the memorandum are attributable to errors that oatwnirey
document production and printing. (Doc. No.-Bp Baker Donelson further statéisat it has
reproduced its original document production to provide all documents in native format with
accompanying metadat@oc. No. 98.) Shufeldt responds that he has not recéieadersions of
the memo in question in native format and cannot extineactelevant metadata and again asks for
production of the memos in their native Word format. (Doc. Nos. 99,1®P)

3. Baker Donelson’s Second Motion to Compel

In its second motion to compel, Baker Donelson alleges that Shufeldt’'s production in
responséo its RFP 29, which asks for all documents related to the Arizona astiooomplete.
(Doc. No. 98.) Baker Donelson reaches this conclusion because NextCare producedrsignif
more documents in response to the same inquiry made by subpdgrizaker Donelson further
states that Shufeldt has admitted his counsel in the Arizona action destrogad dectiments

under the terms of a protective order issued in that actishy.Baker Donelson seeks an order



requiring Shufeldt to produce or confirm that he has produced all documents responsive to RFP
29 and toprovide an affidavistatingthe steps that he has taken to preserve documents relevant to
this case.Ifl.)

In responding in opposition to Baker Donelsogesond motion, Shufeldrgues thahis
production concerning the Arizona action has already been voluminodbkairite has withheld
someresponsive documents the grounds of privilegéDoc. No.102.) Shufeldalso argues that
Baker Donelson has failed to make a preliminary showing that he destroyeddtdagleserve
relevant evidencand has waived its objection to his productidd.)(Baker Donelson filed a
reply, arguing that it did not waive its objectiorSlufeldis response to RFP 29 and t&hiufeldt
breached his duty to preserve relevant evidence, even if it was his attorney who ddbioye
documents. (Doc. No. 103.)

4, Shufeldt's Second Motion to Compel

Shufeldts second motion to compel primarily concerns Baker Donelson’s failure to appear
for a Rule 30(b)(6)deposition and related refusal to produce certain documents on that date in
response t&@hufeldts RFP 1. (Doc. Nos. 99, 100Shufeldtseeks an order requirirgBaker
Donelsorrepresentativen appear for ule 30(b)(6)eposition and testify about the timekeeping,
billing, and recoretetention policies and procedures that were in place during Baker Donelson’s
represatation. (Doc. No. 100.$hufeldtalsoasksthat Baker Donelson be ordered to respond to
RFP1 by producingthe recoreretention policies that govern timekeeping and billingl.) (
Shufeldt argues that Baker Donelson’s failure to comply withh own procedures while
representing him would be relevant to determining whethssntmittedmalpractice and could
necessitate further discovery into potential spoliatitth) Shufeldts motion also requests that

Baker Donelson be ordered to produce documents responstveifieldts RFPs 8 and 9, which



seekdiscovery identifyingwho produced the copies of ti@ctober 1 and October 2, 2014
memoranda(ld.) Baker Donelson responds that all of Shufeldt’s requested discovery relates only
to spoliation and, because he has not shown a prima facie case of spoliation, is miedvarra
(Doc. No. 101.5hufeldt replies that the discovery is relevant to spoliation and to the merits of the
case. (Doc. No. 104.)

Legal Standard

“[ T]he scope of discovery is within the sound discretion of the trial cou&[g’ v. E. Ky.
Univ., 532 F.3d 445, 451 (6th Cir0@8)(alteration in original) (quotin@hrysler Corp. v. Fedders
Corp, 643 F.2d 1229, 1240 (6th Cir. 1981)). Generally, Federal Rule of Civil Procedure 26 allows
discovery of “any nonprivileged matter that is relevant to any party’s claim fenske and
proportional to the needs of the case[.]” Fed. R. Civ. P. gb(lRRelevant evidence in this context
is that which “has any tendency to make a fact more or less probable than it would be without the
evidenceé if ‘the fact is of consequence in determinihg action.” Grae v. Corr. Corp. of Am.
326 F.R.D. 482, 488M.D. Tenn. 2018) (quoting Fe&.Evid. 401).A motion to compel discovery
may be filed in a number of circumstances, including when a party fails to “aasweerrogatory
submitted under Rea 33,]” or “produce documents. . as requested under Rule 34.” Fed. R. Civ.
P. 37(a)(3)(B)(iiiH{iv). “[A]n evasive or incomplete disclosure, answer, or response” is coadide
a “failure to disclose, answer, or respond.” Fed. R. Civ. P. 37(a)(4). “The court will only grant [
motion to compel], however, if the movant actually has a right to the discovery requEstez].”
326 F.R.D. at 485.

Analysis

For the reasons below, Baker Donelson’s first motion to coifipet. No. 77)will be
found moot;Shufeldts first motion to compe(Doc. Na 78) will be granted in part and found

moot in part; Baker Donelson’s second motion to cor(ipet. No. 98)will be granted in part and



denied in part; an&hufeldis second motion to compéDoc. No. 99)will be granted in part and
denied in part.

A. Baker Donelson’s First Motion to Compel

Shufeldtmaintainsthat theonepageprivilege log hehasprovidedto Baker Donelsois
sufficient but, in recent filings, he hasgreedto revisethe logwith additionaldetail and to
supplement his discovengsponseslhe Court finds thaBhufeldt musprovide a more detailed
privilege log and thaShufeldtdid not, despite Baker Donelson’s contrary argument, waive any
relevant privilege by failing to provide such a log in the first instance.

1. Shufeldt's Privilege Log and Related Discovery Responses

After a discovery conference with the Magistrate Judge regarding documengddShuf
withheld in his original productiorghufeldt produced onepage privilege log, the scope of which
is limited “to documents generated prior to the filing date of the [Arizona action].” (Doc. No. 77
4, PagelD# 830.) The log lists categories of withheld documents subject to the attmniey
privilege, including “written communications with the attorneys who represented hihein t
[Arizona action], the Employment Action, the Qui Tam Action and in regard to the Depadme
Justice’s investigation of NextCare a8tufeldt.”® (Id. at PageD# 831.)Shufeldtcorcedes that
he waived the attorneglient privilege with respect tihemeeting he had with attorneys from the

Artemis Law Firm, Dickinson Wright, and Greenberg Traurig in October 2014. (lmc/74.)

3 According to Baker Donelson’s revised first set of interrogatories, the Employrogon A

“refersto the litigation that [Shufeldt] filed against NextCare that is referenced in paragraph
45 of [his] complaint in the [Arizona action,]” (Doc. No.-40 PagelD# 546), and the Qui Tam
Action “refers to the litigation filed by Antonio Saidiana in the United States DistoiattGor the
Western District of North Carolina, No. 3:t¥-0141[,]” (id. at PagelD# 547). Baker Donelson
alleges that the Department of Justice investigated “whether NextCaradeayed in fraudulent
billing under Shufeldt’s dirgmn and leadership” and that the investigation ultimately resulted in
a settlement. (Doc. No. 98, PagelD# 1145.)



The privilege log states th&hufeldt does not believe that he had any other communications with
his attorney®eforeOctober 7, 2015, regarding statute of limitations issues, but claims that, should
any additional documents exiitey are subject to the attorreljent privilege. [d.) The log also
assers that “[p]rivilege. .. is claimed for the work product materials generate&byfeldts
attorneys.” [d. at PagelD# 831.) Finally, the privilege log asserts that the documents exchanged
by the parties in the course of settlement negotiations “are shielded from dyspox&uant to
state and federal rules of evidence 408 and applicable state law regarding mediéeitslS1i
(1d.)

Baker Donelsoriinds the privilege log inadequate for several reasons. Baker Donelson
argues thaghufeldtwrongly limited the scope of the privilege log materials generatdzkfore
the filing of the Arizona action. (Doc. No. 77.) Further, Baker Donelson argueShhbétldis
categorical approach to the privilege log is too vague to enable Baker Donelson “to know what
documents are being withheld on a claim of privilege or to challenge the assepronlefe as
to any of the documents being withhelidl. @t PagelD# 742.) Baker DonelsarguesShufeldts
failure to provide an adequate privilege log amouats/aiver of any relevant privilege. (Doc.
No. 77.) Baker Donelson also argues that Shufeldt has waived any applicable privilege by putting
the withheld documents at issue in this actitah) (

Shufeldt responds that the categorical approach is comsistdth this Court’s
Administrative Order 174, which governs electronic discovery. Howev@nufeldtalso states

that he “is prepared to supplement his privilege log by providing an item by item log of the



privileged materials that were generated pro©ctober 7, 2015, when the [Arizona action] was
filed by counsel for Shufeldt . . .*{Doc. No. 100, PagelD# 1224.)

A party who withholds otherwise discoverable materials as privileged bears tes lodr
establishing thapplicability of the privilege SeeFed. R. Civ. P. 26(b)(5)(A)Jnited States v.
Roxworthy 457 F.3d 590, 593 (6th Cir. 200&pss v. City of Memphid23 F.3d 596, 606 (6th
Cir. 2005). Typically, parties ensure compliance with Rule 26(b)(5)(A) through a docbyrent
document privilege log that states the “date and time of the document, the type of comarynicati
the author, the addressee(s), identification of the recipients, the priakggted, and an
explanation of the privilege claimedrirst Horizon Nat’l Corp. v. Houston Ca€o, No. 2:15-
CV-2235, 2016 WL 5867268, at *5 (W.D. Tenn. Oct. 5, 2016) (collecting cases). Where a
document-bydocument privilege log would be unduly burdensome, courts have permitted a
categorical logSee id. see alsoFed. R. Civ. P. 26(b)(5) advisogommittee’s note to 1993
amendment (“Details concerning time, persons, general subject matter, etbe aggyropriate if
only a few items are withheld, but may be unduly burdensome when voluminous documents are
claimed to be privileged or protected, grarlarly if the items can be described by categories.”).
Even where a categorical approach is used, however, the log must still pgrevidéormation
needed to evaluate claims of privilegeeS.E.C. v. ThrashemMNo. 92 CIV. 6987, 1996 WL

125661, at *2S.D.N.Y. Mar. 20, 1996) (explaining that a categorical log must include the relevant

4 Shufeldt also complains that, “while Baker Donelson has asserted attorneyrufieviri

product privileges, Baker Donelson has never produced a privilege log of any kind.” (Doc.
No. 102, PagelD# 1250.) The Court finds that any dispute about the adequacy of Baker Donelson’s
privilege loghas not been properly raised and is not relevant to resolution of Baker Donelson’s
first motion to compelSeeAlutiiq Int’'| Sols., LLC v. LyorNo. 2:11cv-01104, 2012 WL 4155081,

at *2 (D. Nev. Sept. 19, 2012ir{ding that it is generally “not a defense to a motion to compel
discovery to argue that an opposing party has been equally (or morgpmeiiantin its
discovery obligations”).

10



time period, the individuals involved, and representations that the elements of provilagrk
product are satisfied).

This Court’s Administrative Order 174, which governs discovery of electronically stored
information, provides that, “[i]f a log is produced, the Court expects the parties to de@ggsrig
using traditional documeiiity-document logs in favor of alternative logging methods, such as
identifying information by category or including only information from particular metadksts f
...."M.D. Tenn. Admin. Order 174 (privilege).Ultimately,regardless of the form the log takes,
the information submittedy the withholding party mustiescribe the nature of the documents,
communications, or tangible things not produced or disclesed do so in a manner that, without
revealing information itself privileged or protected, will enable other partiessesdhe claim.”
Fed. R. Civ. P. 26(b)(5)(A)(ii).

Shufeldts onepage privilege log is inadequate. The log mdkesadcategorical claims of
privilege as to almost all written communications withufeldts attorneys in the Arizona action
and as to unspecified “work product materials” and “mediation material§jd¢.(No. 774,
PagelD# 831.) These claims of privilege are not specific enough to enablel®aladson or the
Court to assess their merig&eFed. R. Civ. P. 26(b)(5)(A)(iifurther, as Baker Donelson points
out, there is no apparent reason to limit the scope of the log to materials eginei@tethe filing
of the Arizona action. Materials produced during the pendency of that action that wouldyshed li
on the strength of the statu&limitations advice that Baker Donelson providglaufeldtor the
issue of damages are just as relevanShafeldis claims in this action as similar materials

producedbeforeOctober 7, 2015.

5 Shufeldt implicitly concedes this point by including settlement materials in his privilege

log, which could not have been generated prior to the filing of the Arizona action.

11



The question thus becomes whetBbufeldtmayprovide arevisedprivilege log, as he has
agreedo do, or whether he should be deemed to have waived any relevant privileges, as Baker
Donelsonargues “Waiver is an ‘extreme sanction’ typically ‘reserved for cases of ufiplsg
delay, inexcusable conduct, and bad faith in responding to discovery requéstait Corp.v.
Dayton Power & Light Co.No. 3:13cv-115, 2017 WL 3668848, at *2 (S.D. Ohio Aug. 24, 2017)
(quoting 6 James Wm. Moor®loore’s Federal Practic& 26.90[2] (3d ed.))see als®B Charles
A. Wright et al, Federal Practice and Procedu®2016.1 (3d ed. updated Aug. 2019\ Key
point here is that finding a waiver in such situations is a sanction, not an automatic cocseque
of every failure to comply with Rule 34(Ils)time limit for responding to a diseery request with
sufficient detail.”). Ultimately, “individual cases must. be assessed on their individual
circumstances.” 8 Charles A. Wright et &ederal Practice and Procedure2016.1 (3d ed.
updated Aug. 2019).

The circumstances here do nsdipport findingwaiver. Although Shufeldt delayed
providing a privilege log for more than a year after invoking various privileges in hial initi
response to Baker Donelson’s discovery reciést did so based on a gefaith argument that
he should not have to provide a privilege log until the Court ruled on his other objectiok&to Ba
Donelson’s discovery requesBeeUnited States v. Philip Morris Inc347 F.3d 951, 954 (D.C.
Cir. 2003)(holding that trial cougshould rule on objecti@to breadth of request at issue before
deciding whether objecting party must provide a privilege log for documents covered by the
request);see alsdB Charles A. Wright et alFederal Practice and Procedu® 2016.1 (3d ed.
updaed Aug. 2019§explaining that “courts mggroperly question whether failure to list materials
[in a privilege log] is justified in goothith reliance on other objections such as burden”). After

the Magistrate Judge rejected that position during the discovery dispute conf&kufsddt

12



provided a privilege log and attempted, unsuccessfully, to confer with Baker Donelsonngggardi
the form that the log should take. (Doc. Nos. 80, &hpfeldts ongoing efforts to locate
responsive documents in a case that has already entailed voluminous discovery anddngessll

to provide an iterby-item privilege log cannot be characterized as bad fdihally, the Court
finds that Baker Donelson’s argument tBaufeldthas waived any applicable privilege by g
privileged documents at issue in this action will be better addresse®lafiidthas provided a
revised privilege log.

Accordingly, Shufeldwill be allowed to file a revised iteiny-item privilege log for all
withheld materials. The loghallstate with particularityShufeldts basis for withholding relevant
documentsTo avoid further disputes about the adequacy of the log, the psinaéisneet and
confer regardingts form within seven days of the date of this ordBne Court finds that Bake
Donelson’s motion to compel supplemental responses to Interrogatory 25 and RFPs 23, 24, 30,
and 32 is moot in light oShufeldts willingness to supplemerthosediscovery responses and
provide a revised privilege log. All of Baker Donelson’s objectiorShufeldis responses to those

discovery requests turn on the adequacy of Shufeldt’s privilege log, whictviidve amended.

6 None of the cases that Baker Donelsorscih support of its waiver argument involves

similar efforts by the producing party’s counsgeBrown v. Tellermate Holdings LtdNo. 2:1%
cv-1122, 2013 WL 1363738, at ¥6.D. Ohio Apr. 3, 2013[finding that defendant had waived
settlement privilege where it first asserted the privilege in earnest “in resfmoasmotion to
compel (or under the threat of an impending motiorQ)f)eBeacon Ins. Co. v. Forman’Int._td.,
No. 04 Gv. 2271, 2006 WL3771010 at *8(S.D.N.Y. Dec. 15, 2006concluding that nonparty
had waived any applicable privilege by asserting, without citing any authority, “thatlintha
obligation to provide [the requesting party] with a privilege logC#rfagno v. Jackson NaLife
Ins. Co, No. 5:99CV118, 2001 WL 3405903at *2 (W.D. Mich. Feb. 13, 2001finding that
defendant had waived any relevant privilege where its brief made “vague statemertsiogn
the possibl[y] privileged nature of [various] documents’ but defendant had not submitted “a
privilege log in support of its objections”). These cases are therefore dishiabléisand do not
control the outcome here.

13



2. Interrogatories 21-23
These interrogatories concern the NextCare transactions tt&tldeldtto assert breaeh
of-fiduciary-duty claims in the Arizona action:
Interrogatory 21: State in detail the basis for your allegation in paragraph 40 of the
complaint in thgArizona] Action that “[tlhe 2012 Challenged Transaction was also

the result of an unfair process and unfair price,” and identify all documents relating
to or supporting your response to this interrogatory.

* * *

Interrogatory 22: State in detail the basis for your allegation in paragraph 30 of the
complaint in thgArizona] Action that “ftjhe valuation of the Company was further
manipulated, allowing EER to cement its control ovéine Company,” and identify

all documents relating to or supporting your response to this interrogatory.

* * *

Interrogatory 23State in detail the basis fgour allegation in paragraph 41 of the
complaint in thgArizona] Action that “[i]f the Challenged Transactions were done
correctly and in good faith, Plaintiff and the other founders of the Company would
continue to own in excess of 25% of NextCare’s stock, as opposed to the 1.3%
claimed,” and identify all documents relating to or supporting your response to this
interrogatory.

(Doc. No. 77, PagelD# 7332; see alsoDoc. No. 774.) Baker Donelson argues that the
information soughin these interrogatorias relevant because it goesSbaufeldts claim that he

be awarded damages in this action bectasgettled his claims against NextCare in the Arizona
action for less than they were worth dueBeker Donelson’sxegligence(Doc. No. 77.)In his
initial responses to these interrogatori#®sufeldtobjectedhat they sought disclosure of privileged
materials that are subject to confidentiality orders and agreerfidnt®uring adiscovery dispute
conference, the Magistrate Judge agreed that the interrogatories sought relevaatioricand

instructed Shufeldib supplement his responses with all non-privileged respofesite (1d.)

! EEF stands for “Enhanced Equity Fund, L.P.” (Doc. No. 70-4, PagelD# 547.)

14



Baker Donelson argues that Shufeldt's supplemental responses to these intersogaorie
inadegate. In responding to Interrogatories 21 and 2 feldtreferred to an expert report
prepared by Matthew Morrisshom Shufeldtetained in the Arizona actioapining thathe 2012
NextCaretransaction was the result of an unfair processthatithe valuation of NextCare was
manipulated.Ifl.) Shufeldtfurther stated, in responding to Interrogatory 21, that “pertinent source
documents in [his] care, custddyand control. .. have been sited with [Baker Donelson].”
(Doc. No. 774, PagelD# 825.) Baker Donelson argues Staifeldtnever provided the Bates
numbers associated with Morris’s report or other pertinent source documents andcthse be
Mr. Morris is not an expert in this actiohe cannot be compelled to testif§fDoc. No. 77.)In
responding to Interrogatory 23hufeldtstated that the basis for his claim in the Arizona action
that his ownership interest in NextCare had been diluted to 1.3% was a February 19, @03 lett
NextCare written by Baker Donelson attorney Patton Hahn. (Doc. Né.) Baker Donelson does
not explain its argumeiatthis response is inadequate.

Thearguments raised regarditigese interrogatoriesppeamnow to bemoot. With respect
to Interrogatories 21 and 23hufeldtexplains that Morris’s repottvas specifically identified as
an exhibit to the Rule 26 report &hufeldts expert withess Robert Hackett.” (Doc. N,
PagelD# 912.Fhufeldtalso states that he emailed Baker Donelson’s counsel the Bates numbers
for three valuation studiesf NextCare, all of which suppo@hufeldts claim that the 2012
NextCare transaction was the result of an unfair process. (Doc. No. 80.) Regamlirap&tory
23, Shufeldteiterates that Baker Donelson is Hueirce of his claim that his ownership interest in
NextCare was diluted to 1.3%4d() Baker Donelson does not respond to any of these arguments
in its reply The Courtthusfinds that any issues concerning these interrogatories have been

resolved.

15



BakerDonelson’s first motion to compel will be found moot.

B. Shufeldt's First Motion to Compel

Many of the claims raised ithis motionare alsonow moot Shufeldtseeks an order
requiring Baker Donelson to provide its documents in native format, wBlalfeldtconcedes,
Baker Donelson has largely done. The only remaining issue is whether Baker Donelson should be
ordered to produce its copies of the memoranda produced on October la@dIactober 2,
2014 in their native formats. Baker Donelson argues thatr¢hevant metadata can be extracted
from TIFF versions of the memoranda that have been produced. (Doc. No.Shade)dt
disagrees, claiming that thecessarynetadata, which includes the date and time a document was
last saved and printed and the name of the person who last saved it, cannot be extnadhed f
TIFF files.(Doc. No. 104.)

The Court finds thaBaker Donelsomustproduce the native versionstbese documents.
Although the parties did not meet and confer about Baker Donelson’s allegetioatefahe
memorandat issuebeforeShufeldtfiled his motion to compel, they did meet and confer about
the motion’s central requestthat Baker Donelson produce all documents in native format.
Shufeldts motion isthereforeproperly before the Court, despite Baker Donelson’s contrary
argumentBaker Donelson has not offered any substangasonwhy Shufeldtshould not have
the metadata he seelksguing only that the relevant documents were altered prior to production
as result of inadvertent error rather than bad féititordingly, Shufelds motion to compel will
be grantedn partandBaker Donelson will be ordered to prodwadkcopies of thememoranda
shared with Shufeldt on October 1, 2014, and October 2, 2014, in their native formats.

C. Baker Donelson’s Secondvotion to Compel

This motion concernShufeldis response to Baker Donelson’s RFP 29, which seeks all

documentgelatedto the Arizona actiomnd Shufelds alleged destruction of relevant evidence
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during that action. (Doc. No. 98.) Baker Donelson seeks an order com@ilifgdtto (1) clarify
whether he has completely responded to RFP 29 and, if he has not, requiring him to produce any
addtional responsive documemathin fifteendaysand (2) provide an affidavit detailing the steps
he took to preserve responsive documents in this cakeBgaker Donelson’s motion will be
grantedin partas it pertains to RFP 29, but denesitoBake Donelson’srequest thaShufeldt
provide a sworn affidavit regarding his preservation efforts.
1. RFP 29

Baker Donelson’'s RFP 29 seeks “[aflbcuments relating to, referencing or obtained
during the course of the [Arizona action], including but not limited to pleadings, orders,
correspondence, discovery, documents obtained from parties or third parties in discovery,
documents obtained informallgtc” (Doc. No. 981, PagelD# 1193emphasis in original)
Shufeldt objected to the requesstguing that it seeks privileged matesiand is overly broad and
unduly burdensomeld.) Despite those objection§Shufeldtstated that hevould producehis
“Separation Agreement and the discoverable documents relevant to the pdaiies and
defenses and proportional to the needs of the case that are responsive to this reljuest.” (

Baker Donelsonis concerned thaShufeldt has withheld responsive documemnist
encompassed by that respan@@oc. No.98.) Baker Donelson subpoena&dm NextCare all
documents relating to the Arizonaiaa in February 2019(d.) NextCare responded by producing
72,000 pages of documentd.) Of those,61,974pages werelocumentgproduced tcShufeldt
during the Arizona actiothat Baker Donelson argueShufeldt should also have produced
response to RFP 29Id() To Baker Donelson, “it is sedvident that Shufeldt's document
production is deficient” becausshufeldthas produced only 49,466 pages of documents in this

case. [d. at PagelD#.149) Bake Donelsoralsoclaims thatShufeldthas admitted that he did not
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retain any documents relating to the Arizona actiboc( No.98) Baker Donelson requests that
Shufeldtbe ordered to supplement his response to RFP 29 with “a clear and unambiguous
represatationas to whether Shufeldt has produced any and all documeattsd to the [Arizona
action] that are within his possession, custody, or contral.’af PagelD# 1154.) If he has not,
Baker Donelson requesin order requiring him to produce those documents within fifteen days.
(Doc. No. 98.)

Shufeldtdenies that he failed to retain documents from the Arizona action, claiming that
he “has obtained more than 35,000 pages of documents from his former attorneys in Arizona, and
.. . hassupplied counsel with more than 18,000 pages of his own documents.” (Doc. No. 102,
PagelD# 1243.) FurtheBhufeldtstates that he has not produced all documents responsive to RFP
29 because some “are privileged attorokgnt or work product documents or settlereziated
materials that are exempt from discoveryd. @t PagelD# 1244 3hufeldtalso argues that Baker
Donelson waived any argument based on his response to RFP 29 by failing to raise itsh the fi
discovery dispute conference and that, regardless, RFP 29 is overly broad. (Doc. No. 102.)

Given thatShufeldthas withheld documents responsive to RFP 29 based on various
privileges he should supplement his response to RFP 29 after completing his revised privilege log.
Shufeldts other objections t&FP 29 arevithout merit. Baker Donelson could not haaesed its
objection until it received NextCare’s subpoena response in the fall of 2019, weil Alitel its
first motion to compelFurther Shufeldts objection that RFP 29 is overbroad is not developed
erough to be persuasive. In the absence of any argumen$tiafaldtexplaining why documents
from the underlying action are not relevant to his claims, his objection that RFP 29yseead

fails.
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Accordingly, Shufeldwill be ordered to supplement his response to RFP 29 to clarify
whether he has produced all responsive documents and whether he is withholding any on the
grounds of privilege. Any documents withheld on grounds of privilege shatitedin the revised
privilege log.

2. Affidavit Regarding Preservation Efforts

Baker Donelson asks the Court to or8bufeldt‘to provide a sworn declaration stating in
clear and unambiguous terms every step he took to preserve and collect documents from the
underlying litigationthat were within his possession, custody, or control.” (Doc. No. 98,
PagelD#1155.) The basis of this requestSkufeldts allegedadmissionthat certain documents
were destroyed during the Arizona actiorder the termesf a protective ordezntered irthat case
(Doc. No. 98.) Baker Donelson argues that, by the time the documents were deS&hoyeldlt
had already stated his intention to sue Baker Donelson and therefore had a duty to pregante rel
evidence. Ifl.) His failure to do so, according Baker Donelson, may warrant the imposition of
sanctions.Ifl.)

Shufeldt respondhatBaker Donelson’s request for spoliation discovery should be denied
because Baker Donelsdras not made a preliminary showing that he or his present counsel
destroyed ofailed to preservevidence. (Doc. No. 102Rather all Baker Donelson has shown is
that Shufeldts “former counsel not [Shufeld}, destroyed relevant information pursuant to an
agreed protective order entered in the case in which the former attorney provideshtefices”

(Id. at PagelD# 1248.) Baker Donelson replies that the duty to preserve relevant ioformat
applied to Shufeldequally. (Doc. No. 103.)
Each party to civil litigation is required to preserve evidence that the party kneWwsudt

know may be relevant to current or future litigatidohn B. v. Goet531 F.3d 448, 459 (6th Cir.
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2008). In certain circumstanceghe parties may investigate the adequacy of one another’s
preservation effortirough discoverySee Konicdinolta Bus. Sols., U.S.A. Inc Lowery Corp.
No. 15¢cv-11254, 2016 WL 4537847, at *6 (E.D. Mich. Aug. 31, 2016) (explaining that
discovery into a party’s preservation efforts and other topics was needed néfoirggespoliation
sanctions)Such inestigation is especially relevant where the adequacy of a party’s preservation
efforts is in questiorSeeEPAC Techs., Inc. v. Thomas Nelson,,INo. 3:12cv-00463, 2015 WL
13729725, at *6 (M.D. Tenn. Dec. 1, 201bhding thatdiscovery intadefendaris litigation hold
notices would be allowed upon a preliminary showing of spoliation). However, because
unbounded discovery into a party’s preservation efforts can become a “fishing expedition[,]”’
spoliation discovery is appropriately limited to investigation of the allegedly dedtewaence.
Mannina v. Dstrict of Columbia --- F. Supp. 3d--, 2020 WL 555056, at *9 (D.D.C. Feb. 4,
2020).

Here,Shufeldts concession that his former counsel destroyed relevant evidence during the
Arizona action raises augstion as to the adequacySiiufeldts preservation effortsShufeldis
claim that there has been no preliminary showing of spoliation because he did not personall
destroythe documents is unpersuasigdthough “the obligation to preserve evidence runs first
to counsel, who then has a duty to advise and explain to the client [his] obligations to retain
pertinent documents that may be relevant to the litigation]Jghn B. v. Goet879 F. Supp. 2d
787 (M.D. Tenn. 2010fquoting Telecom Int Am. Ltd. v. AT & T Corp.189 F.R.D. 76, 81
(S.D.N.Y. 1999)) Shufeldthas notallegedthat his former counsel failed to advise him of his
preservation obligationgnd that he was otherwise unaware of them. Further, a lawyer’s
destruction of relevant evidence can support the imposition of spoliation sanctiomst dgei

lawyer’s client.See, e.g.Univ. of Pittsburgh v. Townsento. 304cv-291, 2007 WL 1002317,
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at *3-5 (E.D. Tenn. Mar. 30, 2007jJinding that spoliation sanctions could be imposed regjai
plaintiff due to his counsel's destruction of discoverable evidence but ultimatdiginigdo
impose them because counsel did not act thigtmecessaipntent). Accordingly, Baker Donelson
may conduct discovery into Shufeldis former counsel’s destruction of relevant evidence.
However, Baker Donelson’s request ti&tufeldt provide a sworn declaration regarding all
preservation effortselated to the Arizona actias too broad and will be denieBee Mannina
2020 WL 555056, at *9 (“Without some showing that other relevant evidence was destroyed
such as references to a missing document, or witness testimony regarding a missiremngecum
further discovery into the scope of any alleged spoliation would be a mere fishing exgediti

For the foregoing reasons, Baker Donels@®sondmotion to compel will be granted in
part and denied in parShufeldtwill be ordered to supplement his response to RFP 29 after
completing hisrevisedprivilege log. Baker Donelson’s request tl&ttufeldtprovide a sworn
declaration statinthe step$ie took to preserve documents from the Arizona action will be denied.
Instead, Baker Donelson may conduct limited discoverySiafeldis former counsel’s alleged
destruction of relevant documents under the tesfmen agreegrotective ordeenteredin the
Arizona action.

D. Shufeldt's Second Motion to Compel

Shufeldtseeks an order compelling Baker Donelsonljcappear at a depositiomticed
under Federal Rule of Civil Procedure 30(b)(6) and supplement its resp@tsafetdis related
RFP 1, whiclseeks Baker Donelson’s recergtention policies and procedured (2) supplement
its response to RFPs 8 and 9, which seek documents showing the identities of the people who
helped Baker Donelson produce the Octobeartd October 2, 2014nemoranda.(Doc.
Nos. 99, 100.) Shufeltt motion will be granted with respect to the deposition but denied with

respect to the RFPs.
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1. Baker Donelson’sRule 30(b)(6) Deposition

Rule 30(b)(6) authorizes a party to notice the depositiatofporate representativieed.

R. Civ. P. 30(b)(6).The notice “must describe with reasonable particularity the matters for
examination.”ld. That requirementenablés] the responding organization to identify the person
who is best situated to answer questions about the matter . . ..” 8A Charles A.ahaighederal
Practice and Procedurg 2103 (3d ed. updated Aug. 2018ailure to appar at a Rule 30(b)(6)
deposition “is not excused on the ground that the discovery sought was objectionable, unless the
party failing to act has a pending motion for a protective order under Rule 26(c).” Fed. R. Civ. P
37(d)(2). A responding party who fails to appear at a Rule 30(b)(6) deposition without filing a
motion for a protective order may be subject to sanctions. Fed. R. Civ. P. 37(d)J1)(A)6 not
proper practice [ ] to refuse to comply with the [Rule 30(b)(6)] notice, put the burden ontthe par
noticing the deposition to file a motion to compel, and then seek to justifgampliance in
opposition to the motion to compélU.S., ex rel. Fry v. Health All. of Greater Cincinnatio.
1:03¢v-167, 2009 WL 5227661, at *2 (S.D. Ohio Nov. 2009) @lterations in original) (quoting

New Eng. Carpenters Health Benefits Fund v. First Databank,2d2.F.R.D. 164, 166 (D. Mass
2007)).

But that is precisely what Baker Donelsalid here. After Shufeldt noticed Baker
Donelson’s B(b)(6)deposition for September 16, 20Baker Donelson responded with a list of
objections and stated that, “[b]Jecause none of the topics of inquiry are appropriate, @aksoD
will not be producing a witness on September 16, 2019.” (Doc. Na, BagelD# 1127 .Baker
Donelson did not file a motion for a protective ordehjch forcedShufeldtto file a motion to
compel Baker Donelson to appear for depositioth respond to questions about the billing and

timekeeping policies that governed the conduct of his former Baker Donelson attormejisass
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applicable recordetention procedures. Baker Donelsoargumenthat all of the discovery that
Shufeldt seeksis unjustified spoliation discovery should have been raised in a motioa for
protective ordeunder Rule 26(c). This procedural deficiency is alone enough to $inaifeldts
motion to compelSeeU.S., ex rel. Fry2009WL 5227661, at*2see also New En@arpenters
Health Benefits Fund242 F.R.D at 166.

Further, it is notapparentthat all of the testimony thaShufeldt seeks is properly
characterized as spoliation discovesipufeldtargues that the timekeeping and billing policies that
governed his former attorneys’ conduct are relevant to determining whether Bakdsdnone
negligently allowed the statute of limitations on his claims against NextGaggpire (Doc.

No. 100.) Shufeldpoints out that Baker Donelson’s first invoice referencing stafuimitations
research is dated September 26, 2014, which is inconsistent with a recently disclaged em
showing that Baker Donelson attorney Hahn had done such research in Marem@@héred it
with another attorney(ld.) Shufeldtalso emphasizesdhBaker Donelson produced prebills for
its November 22, 2013 invoice but none for its April 4, 2@ivbice, which does not mention
statute of limitations researdoc. No. 104.5hufeldtargues that all of this “makes the requested
discovery regarding the identities, practices and recollections of the attorneyswewed Hahn
and Winger's prebills relevant t8hufeldts claims that his lawyers missed the statute of
limitations.” (Id. atPagelD#1262.) The Court agrees that, to the extent3hateldts malpractice
claim hinges on when his Baker Donelson attorneys veemeducting statute of limitations
researchBaker Donelson’s timekeeping and billing policeasl practicesre relevant insofaas

theyrevealwhen such research took place.
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Accordingly, Shufelds motion to compel Baker Donelson to appear for a Rule 30(b)(6)
deposition will be grantedaker Daelsonwill be ordered to appeait the next properly noticed
deposition, barring the filing of a motion for a protective order.

2. RFP 1

This RFP seeks Baker Donelson’s “record retention policies and procedures, including
those which pertain to external and internal email communications, infefiecand after January
1, 2013, both generally and with respect to [Baker Donelson’s] Birmingham, Alabaice”off
(Doc. No. 95-2, PagelD# 1133-34.) Baker Donelson objected to that request on the graund that
seeks information that is irrelevant, unlikely to lead to admissible evidemteligprgortionate
to the needs of the casBac. No0.95-2) Shufeldtnow seeks an order compelling Baker Donelson
to supplement its response to a modified version of RFP 1, which seeks only Baker Dsnelson’
“record and retention policy and procedures as to attorney time records, billehitid.p(Doc.

No. 100, PagelD# 1222.) Baker DonelsmainlabelsShufeldis request spoliation discovery and
argues that there is no factual basis to support it. (Doc. No. 101.)

The Court agrees th8hufeldthas not offeredn adequate reason to support discovery into
Baker Donelson’s recofcetention policies and procedur&hufeldthas not alleged that Baker
Donelson destroyed any relevant records, only that certain reeordsiding prebills for the
April 4, 2014invoice—do not existBaker Donelson responds that it “did not have a policy for
retaining these draft bills, but has searched for and produced all prebillpasssssion related
to its representation of Shufeldt.” (Doc. No. 101, PagelD# 1238.) The Sixth Circuit has explained
that “[a] failure to collect evidence that may or may not have been available for callisctiery
different from the intentional destruction of evidence that constitutes spolidtloiteéd States v.

Grecq 734 F.3d 441, 447 (6th Cir. 2018).the absence of an allegation that Baker Dondisah
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aduty to preserve prebills from 2014 and that Baker Donelson breached that duty, there has been
no preliminary showing of spoliation that would warrant discovery into Baker Donelson’d-recor
retention practicesShufeldteffectively concedes that he has not made such a showing when he
states, “[i]f the [discovery he is seeking] indicates that spoliation has fdkee, then [Baker
Donelson] also should be required to provide substantive responses to fBFP@®dc. No.100,
PagelD# 1222.) Accordinglghufeldts motion to compel a supplemental response to RFP 1 will
be denied.
3. RFPs 8 and 9

These RFPseek the identities of the people who participated in tbdymtion of the
altered versions of the memoranda from October 1, 2014, and October 2, 2014, resp@tively.
No. 100.) Baker Donelson opposes these requests on the grounds that theyekaeint
information and are unduly burdensome. As discussed above, Baker Donelson will be trdere
produce these memoranda in their native formats, which, accord8tyutelds will enable him
“to determine the extent of [Baker Donelson’s] alterations and spoliation, apghefappropriate
remedies, and otherwise have a full and fair opportunity to obtain discovery in this(Dage
No. 79, PagelD# 859.) The Court finds that RFPs 8 and 9 are premature and will not compel
responses to them at this tinghufeldtmay renew these requests if appropriate aftalyamg
the metadata from the native versions of the memoranda.

For the foregoing reasorShufeldts secondnotion to compel will be granted with respect

to the Rule 30(b)(6) deposition of Baker Donelson but denied with respect to his RFPs.
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V. Conclusion

For the foregoing reasons, Baker Donelson’s first motion to compel (Doc. No. 77) is
FOUND MOQOT; Shufeldts first motion to compel (Doc. No. 78) is GRANTED IN PART AND
FOUND MOOT IN PART,; Baker Donelson’s second motion to compel (Doc. No. 98) is
GRANTED IN PART AND DENIED IN PART; an&hufeldts second motion to compel (Doc.
No. 99) is GRANTED IN PART AND DENIED IN PART. The parties shall supplemernt the
discovery responses consistent with this Order by April 28, 2020.

It is so ORDERED.

2 L rnad b

ALISTA(RE. NEWBERN
United States Magistrate Judge
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