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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

PSC METALS, INC,,
Plaintiff /Counter-defendant

Case No. 3:1¢v-01088
Judge Aleta A. Trauger

V.

SOUTHERN RECYCLING, LLC,

S N N

Defendant/Counterplaintiff .

MEMORANDUM

Pending before the court are two motidibsd by the plaintiff/countedefendant, PSC
Metals, Inc. (“PSC”) The first isa Motion for Partial Summary Judgment (Docket No),94
which the defendafmtounterplaintiff, Southern Recycling, LLC (“Southern™has filed a
Response in Opposition (Docket No. 105), PSC has filed a Reply (Docket NoSadth)ern has
filed a SurReply (Docket No. 120), and PSC has filed a-Basponse (Docket No. 123).he
secand is a Motion for Summary Judgment on Counterclaim (Docket No. 132), to which Southern
has filed a Response (Docket No. 138). For the reasons discassad RSC’snotions will be
granted

BACKGROUND !

PSC and Southern are scrap metal recyclingpemies with substantial operations in
Nashville, Tennessee. On December 9, 2015, they entered into a Confidentiality and Non
Disclosure Agreement'NDA”) as part of discussions regarding PSC’s potential purchase of
Southern’s Nashville assets and busirgssrations. (Docket No-®.) The agreement provided

that the parties would not “disclose to any other person any of the terms,@mnditiother facts

! The facts are viewed in the light most favorable to Southern.
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with respect to any possible transaction . . . including the status theréh).”Oh January 20,
2017, the parties entered into a letter of intent (“LOI”). (Docket N®.) 9The LOI included a
confidentiality provision stating that the partiescknowledge that they have entered into a
confidentiality agreement dated December 9, 2015 and that they continue to be bound by that
agreement in accordance with its express termd.”a{ 4-5.) Although non-binding with regard
to the terms and structure of the potential acquisition, theih€dideda bindingexclusivity
provision that granted PSC exclusive negotiating rights with Southern. The exglpgavision
states in relevant part:

The Company [Southern] and its membbalk agree that for a

period ofthirty (30) days from the date they accept this letter (the

“Initial Exclusivity Period”), neither the Company nor its

member will, without the prior writtea consent of PSC, solicit or

engage in any discussionsr negotiationgegarding (a) the sale

or transfer of all or substantially all or any material portion of

the Nashville assetsised in the Company’s business. . .
(Id. at 4) (emphasis added). In addition to the initial thdidy exclusivity period, the LOI
provided for three additional, subsequent thd&y periods, contingent upon certain conditions
being met by the end of each. PSC met these conditions, and thus the total exclugidityape
extended, ran through May 20, 2017. The-horing terms of the LOI included a $28 million
purchase price for PSC’s acquisition of Southern’s Nashville assets, andespoading $1
million purchase price for Southerrésquisition of PSC’s Bowling Green assets, leaving a total
sales price of $27 million.

On March 7 2017, Southern’s president, John Fatkeswu, received an inquiry regarding

Southern’s Nashville assets and business operations from an interested third graolys F

Processing and Trading (“FPT”). Like Southern and PSC, FPT is a scrapeugtiihg company

in the Nashville area. The inquiry came via telephone from William Sulak, FEatgheast



Regional Director. Sulak and Fellonneau conductethbssregularly, and thephone call was
not the first time Sulak broached the possibility of FPT’'s buying SouthernlsvMasassets.
(Docket No. 753 at24) (Deposition of William Sulak) (“I probably first mentioned it, you know,
maybe a year or s6 I'm sorry, maybe a couple of years ago. Maybe when we first startedgtalkin
about, you know, just the regular transactional busines&PT’s former @airman and CEO,
Howard Shermahad also previously expressed interest in purchasing Southern’s Naslsétke as
(Docket No. 106 at 1 (Second Declaration of John Fellonneau).) In 2015, Sherman “suggested
that FPT would consider acquiring [the assets] for a price in the range of $11 millio2 to $1
million.” (Id.) Fellonneau told Sherman that the assets were not for sale, and Southern did not
engage in negotiations with FPT in response to that proposal.

Sulak’s impetus for the March 7, 20pfone call waswofold. Word had gotten back to
Sulak of an overheard conversation at an industry event in St. Lowbjdh a PSC employee,
Andre Pujadas, boasted that PSC was “going to take away all of [FPTirsgg$mis the Nashville
area and that [Pujadas] was going after Southern Recyclitdy.’at(31.) That boast, combined
with rumors that PSC and Southern weegotiating—which Sulak had heard “in the tréddeom
aformer PSC employee, David Reegromped Sulako emailFPT’s president, Dave Dobronos,
about reaching out to Southerid.) In the email, Sulak indicated that his information was coming
“from inside PSC.” (Docket No. 82 at 5.) Later that daySulak called Fellonneau and asked
whether Southern was selling to PSC and, if so, whether FPT could potentiatlyagmir
Southern’s Mshville assets. Dpocket No. 783 at 33.) Fellonneau denied that Southern was
negotiating with PSC and told Sulak that, while Southern was not interestéohg Seilak would

be the first person he would call should that chandgt) (Fellonneau imestigated further and



“learned that the source of this information was PSC’s Commercial Managiéne Rujadas.”
(Docket No. 24 at 1 (First Declaration of John Fellonneau).)

Southernpromptly brought the inquiries and alleged leaks to PSC’s attenfifter the
phone call from Sulak, Fellonneau emailed Ron Kli@kief Executive Officer oPSG to alert
him of the rumors:

| just finished a distressing phone call from Bill Sulak at Ferrous
Processing & Trading. He asked me to confirm a rumor that he was
told that Southern was negotiating the sale of its Tennessee and
Kentucky assets to PSC Metals. | denied it and after asking him
where he heard this, he told me from 2 separate highly placed
sources at PSC. Please let me know what you may know alzout thi

(Docket No. 82-3 at 5.) Kline sent the following response that evening:

| have been asked by FPT and others and appears they are all
speculating. The fact he even mentions Kentucky confirms as much.
| can assure you we have not shared this witloaay | suspect Bill

is fishing.

(Id. at 4.) The following dayFellonneadorwardedKline’s response to Kevin Lewis, an employee
of Southern’s parent company who was actively involved in the negotiations bebeatrern
and PSC. In the email to LewiBgllonneau rejected Kline's explanation and stated that he
believed PSC was responsible for the leaks.

| don’t believe that Bill was fishing as Ron suggests. Bill and | have

known each other and done deals together for years. He is a straight

shooter. My guess is that it is Andre Pujadas, their commercial

manager. He tends to drink heavily and blow off. Ed saw some of

Andre’s behavior in St. Louis where he was pretty well lit and telling

anyone who would listed [sic] that PSC was going to take back al
accounts they lost to Southern and FPT.

(Id.)



Despite Fellonneau’s beliefiegotiationdetween Southern and PSC continued pursuant

to the terms of the LOI On April 20, 2017, PSC provided a draft Asset Purchase Agreement

(“APA") to Southern.

Sometime following the March @all, Sulak arranged a meeting for himself, Fellonneau,

and Dobronos, to take place during an April industry convention in New Orleans. Dobronos and

Fellonneau had never met, and Sulak has claimed that the purpose of the meeting was te introduc

the pair, in order to facilitate future business between FPT and Southerat 40.) Sulak also

intended to use the meeting to advance discussions about an FPT acquisition of Southern’s

Nashville assets, but he did not communicate that intention to Fellonddgu F¢llonneau was

twice asked in deposition about the meeting’s purpose, first explaining:

Q:

A:

Q:
A:

Okay. And what was your understanding of the purpose of
that meeting?

He wanted to introduce me to the new presideriterfous
Processing and Trading.

Okay. Any other purpose?

Not that was expressed to me at that time, no.

(Docket No. 754 at 13 (January 29, 2018 Deposition of John Fellonnebaderin the deposion,

Fellonneau stated that he did not know that Dobronos would be present and thought that the

meeting’s purpose was of a more general nature

Q:

A:

Did you know that Mr. Dobronos was going to be at the
meeting?

No.

When did you learn that Mr. Dobronos was at the meeting or
going to be at the méerg?

When | walked into the meeting.



Did you know him previously?
No.

What did you think the purpose of the meeting was going to
be?

The same purpose that all of us have meetings at the national
convention.

Which is what?

To discuss business in general, ongoing relationships,
whatever issues may be between the parties.

(Id. at 18-19.) On April 27, 2017, the men met in the cocktail lounge of an unidentified New

Orleans restaurant (the “New Orleans meeting”). The lounge wagled and casual, and the

meeting was brief, lasting thirty minutes or less. Sulak introduced Dobronésbmuheau, and

the three discussed market conditions and New Orleans as a convention vebuano® then

raised the possibility of Southésrsdling its Nashville assets to FPT. Fellonneau, when asked

about this exchange, recalled his answer as follows:

Q:

A:

As best you can, tell me exactly what you said to Mr.
Dobronos.

“The company is not for sale; however, if it were for sale, it
would take a ridiculous number, probably in the $30 million
range.”

(Id. at 19-20.) Fellonneau was later asked again about the price he provided Dobronos and Sulak:

Q:

A:

Did you identify a price for the sale of the company at the
meeting?

| indicated a numberAnd the way it was presented was the

company was not for sale; however, if somebody is stupid
enough to pay us $30 million, we would consider it.

Where did that number come from?



It was a number | pulled out of the air.
Hadyou thought about it beforehand?
Nope.

Do any sort of analysis?

> O 2 O x

Nope.
(Id. at 15, 17.) Fellonneau explained that he offered the $30 million number “[a]s a way to try and
quell the rumors that kept swirling about the sale of the compaitd.’at(21.)

Fellonneau did not speak to Dobronos or Sulak again at the conference and did not
communicate to Sulak that Southern had an exclusivity period with PSC expiring 20Mégy.
at 40). Fellonneau’s next contact with FPT was May-280 business days after the expiration
of the exclusivity period with PSEwhen Sulak phoned Fellonneau to, again, express interest in
Southern’s Nashville assets. In his deposition, Sulak paraphrased his pitch as felEyygou
know, if - - if we could, you know, pay $30 million for this yard, you know, in Nashvdlthat-
- you know, basically does- let's maybe have some additional conversations to see if it makes
sense to go further intihe exploratoryprocess.” (Docket No. 78 at63.) Fellonneau had no
subsequent discussions with FPT regarding the $30 million sale price. (DocketMNat 45.)
On May 24, the day after his phone call with Sulak, Fellonneau notified Southernts &oar
Managers “that another scrap operator in the Nashville area ha[d] contactedshiotmterest
in a purchase of the Nashville yard assets.” (Docket N@. &2 (Minutes of Southern Board of
Managers meeting).) At that same meeting, Southermattdevin Lewis updated the Board of
Managers that PSC’s exclusivity period had expired and that, while PSC hadtedgaa

extension, Southern had not yet granted oigk) (



Southern hagbrovided PSC with a response to its April 20 draft APA on May20Q,7
and requested a draft from PSC of other del@ted documentsFollowing the May 24 Board of
Managers meetinggouthern denieBSC’srequesfor an extension of the exclusivity period. But
Southern continued to gage in negotiations with PSC, including a fé@déace meetingpn May
30, 2017, followed by other discussions. (Docket NelZBirst Declaration of Kevin Lewis).)

On June 9, 2017, Southern contacted FPT to discuss due diligence requiremémtsher
discussion of the proposed asset purchase. On June 28, 2017, Southern followed up with FPT,
providing highlevel terms for a potential deaDn July 7, 2017, Southern suspended discussions
with PSC via email. The email stated that Southern had “redein indication of interest in our
Nashville assets from another party indicating a superior price haswelore favorable terms.”
(Docket No. 7%6.) Ultimately, no deal was reached with FPT, and Southern decided not to sell
its Nashville assets.

OnJuly 26, 2017, PSC filed suit, alleging breach of contract, breach of the duty of good
faith and fair dealing, and promissory estoppel. (Docket No.Gn)August 17, 2017, before
discovery had begun, Southern filed a Motion to Dismiss (Docket No. 29), which the court
converted to a Motion for Summary Judgment (Docket No. 33). PSC successfully moved to take
discovery,which the courlimited at Southern’s request. On March 29, 2018, the court denied
Southern’s motion. (Docket No. 89.) On April 8, 201®outhen filed its Answer and
Counterclaimagainst PSC (Docket No. 91), allegitigit PSC breached the NDA and LOI prior
to Southern’s alleged breach of the LOI. On April 13, 2018, PSC filed its Motion foalPart
Summary Judgment, seeking judgment tBatthern breached the LOI in the April 27, 2017
meeting with FPT.

LEGAL STANDARD




Federal Rule of Civil Procedure 56 requires the court to grant a motion for summary
judgment,if “the movant shows that there is no genuine dispute as to any materiahéathe
movant is entitled to judgment as a matter of lawed. R. Civ. P. 56(a)lf a moving defendant
shows that there is no genuine issue of material fact as to at least one essentialoélémeen
plaintiff's claim, the burden shifts to the plaintiff to provide evidence beyond tlaelipgs,
“set[ting] forth specific facts showing that there is a genuine issue fot tN&ldowan v. City of
Warren 578 F.3d 351, 374 (6th Cir. 2009ge also Celotex Corp. v. Catret77 U.S. 317, 322—

23 (1986). “In evaluating the evidence, the court must draw all inferences in the light most
favorable to the nemoving party.” Moldowan 578 F.3d at 374 (citinflatsushita Elec. Indus.
Co. v. Zenith Radio Corp475 U.S. 574, 587 (1986)).

At this stage, “the judge’s function is not . . . to weigh the evidence and determingtthe t
of the matter, but to determine whether thera genuine issue for trial.Id. (quotingAnderson
v. Liberty Lobby, Ing 477 U.S. 242, 249 (1986))But “[tlhe mere existence of a scintilla of
evidence in support of the [nanoving partys] position willbe insufficient,” and the party’proof
must be more than “merely colorableXhderson477 U.S. at 252An issue of fact is “genuine”
only if a reasonable jury could find for the non-moving paioldowan 578 F.3d at 374 (citing
Anderson477 U.S. at 252).

ANALYSIS

A. Whether Southern breached the LOI

PSC argues that Fellonneau’s April 27, 2017 conversation with Dobronos and Sulak
violated the LOI's exclusivity provision. Southern offers several resgonFirst, it argues that
the exclusivity provision is ambiguous, and its meaning is therefore a questiont afofac
appropriately determined by the court at the summary judgment stageestiving disputes

concerning contract interpretation, [the court’s] task is to ascertain éméiant of the parties based
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upon the usual, natural, and ordinarganing of the contractual languageé?lanters Gin Co. v.
Fed. Compress & Warehouse .C88 S.W.3d 885, 890 (Tenn. 2002) (quotigiliano v. Cleo,
Inc., 995 S.W.2d 88, 95 (Tenn. 1999)). If clear and unambiguous, the literal meaning of the
language contie the outcome of contract disputelistate Ins. Co. v. Watspf©95 S.W.3d 609,
611 (Tenn. 2006). “A strained construction may not be placed on the language used to find
ambiguity where none existsFarmerPeoples Vank v. Clemmés19 S.W.2d 801, 805 (Tenn.
1975). Ambiguity does not arise “merely because the parties may differ as tor@édigns of
certain of its provisions.Johnson v. JohnspB87 S.W.3d 892, 896 (Tenn. 2001) (citation omitted).
Rather, “a‘contract is amiguous only when it is of uncertain meaning and may fairly be
undestood in more ways than one.Planters Gin 78 S.W.3d at 890 (quotirigmpress Health &
Beauty Spa, Inc. v. Turnes03 S.W.2d 188, 190-91 (Tenn. 1973)).

Southern contends that the exclusivity provision, which mandated that Southesoliodt *
or engage in any discussions or negfatins regarding (a) the sale” of the Nashville assets (Docket
No. 92 at 4), was “intended to prohibit discussions between Southern and potentiphatiyrd
bidders far more involved than a eo# question and answeér. (Docket No. 105 at 12.But
Southern’s proposed interpretation is relevant only if the exclusivity provisianguage is
ambiguous. The court finds that it is not. In deciding whether language is ambitneosurt
may consult dictionaries to determine plain meani@geFrank Rudy Heirs Assocs. v. Sholodge,
Inc., 967 S.W.2d 810, 816 (Tenn. Ct. App. 1993)even W. Feldman & James A. DelLanis,
Resolving Contractual Ambiguity in Tennessee: A Systematic Approach,88 [eRev. 73, 81
(2000). In theirordinary meaning “discussion” is defined as “consideration by .. comment,
etc., esp[ecially] to explore solutionahd “engage” is defined as to “involeaeself’ or “to take

part in.” Discussiorandengage WEBSTERS UNABRIDGED DICTIONARY (2d ed. 1998).Similarly,
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Black’s Law Dictionarydefines discussionsd|t]he act ofexchanging views on somethingnd
“engage” as to “occupy oneself” or “become involveddiscussionandengage BLACK’S LAwW
DICTIONARY (10th ed. 2014). Had the parties wished to prohibit only advanced or complex
negotiations, they could have drafted the exclusivity provision as d8ehthe court may not
“speculate why the parties failed to include more [terms] than they did so longcastitaet . . .
is clear.” Volunteer Elec. Coop. VA 139 F.Supp. 22, 27 (E.D. Tenn. 1954). To do so would
threaten the “freedom of contract” that has historically “insured thaepda an agreement have
the right and power to construct their own bargaiRlantersGin, 78 S.W.3d at 892The usual,
naural, and ordinary meaning of the exclusivity provision cannot be fairly understoodren m
than one way: it forbade Southern from becoming involved or taking pamiconsideration by
comment or exchangd viewswith a third party regardinthe saleof its Nashville assets.
Southern relies heavily on an unreported First Circuit decision for the gitiopothat
interpretation of thexclusivity provision is a factual inquiry that must be decided at tGale
(Docket N0.120 at 1(citing PrimeRetail, L.P v. Caribbean Airport Facilitie®o. 972233, 1998
U.S. App. LEXIS 10639 (1st Cir. May 28, 1998)).) Rnime Retail the First Circuit found that
the language “engage in any discussions to sell” in an exclusivity provésiked “fixed, wel
established legal meanings that made [its] proper application in casée ld@etbefore [the court]
manifestly clear.” Prime Retail No. 972233, 1998 U.S. App. LEXI&t 12-13. Thus, the court
held that “because there are no controlling legal prifespthat govern the appropriate scope” of
the provision, a factual determination was required to ascertain what thes pateieded the
provision to mean.ld. at 13. Neither unreported nor First Circuit decisions are binding on this
court. As explainedabove, the ordinary meaning of the words “engage in any discussions” is

manifestly clear to the courtUnder Tennessee lawhe provision’s meaning is therefore not a
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guestion of fact. Planters Gin 78 S.W.3d at 89¢‘'Only if ambiguity remains after theourt
applies the pertent rules of construction dot#t® legal meaning of the contrditcome a question

of fact appropriate for a jury.’) Because the provision’s language is unambiguous, whether
Southern breached the provisionaisnatter of law properly decided on a motion for summary
judgment. See id (“Finding no such ambiguity in the contract . . , the issues presented to this
Court are suitable for determination by summary judgment.”).

Southern argues that a reasonable junylccdind that Fellonneau did ndireach the
exclusivity provision. Southerfirst contends that, because #eclusivity provision prohibited
“discussio’ in the plural tense, a jury could find the singbechangen the New Orleans bar
insufficient to constitute a breach. But the provision prohilatsy“discussions,” negating the
possibility that only multiple discussions would constitute breach. No reasonabt®yld find
that a provision barrintany discgsions . .regarding. . .salé would allow adiscussion regarding
sale.

Southern’ssecond and primarargument is thatl reasonable jury could find that
Fellonneau did not engage imyadiscussionregarding sale. Southern explains that the New
Orleans conversation took place against a backdrop of persistent interest from Hidingesale
of the Nashville assets, all of which were rebuffed by Fellonneau. It contends thfé¢ring a
“ridiculous” price in response to yet another inquiry from FRah inquiry that Fellonneau
rejected before naming the preéellonneau’s intention was tdeter FPT’s repeated inquiries
and halt FPT’s solicitations.” (Docket No. 105 at 13.) In support, Southern points to FPT’s 2015
offer, which was roughly a third dfie $30 million pricé~ellonneaunamed in New Orleans. This
wide discrepancy, according to Southern, bolsters Fellonneau’s claim tB&0thallion number

was one “pulled out of the dirwithout any forethought or analysis. (Docket No-4at 17.)
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Taking the facts in the light most favorable to Southern, Fellonneau was askedrpetitor

with longstanding interest in Southern’s Nashville assets whether theyfavesale. Fellonneau

wanted to head off the conversation and foreclose future inquiries. To those ends, he responded
in the negative and added what he considered an unrealistic caveat: “The compafor isahe;
however, if it were for sale, it would take a ridiculous number, probably in the $30 miltige.ta

(Id. at 19-20.) Soutkern contends that, under this reading of the facts, a reasonable jury could find
that Fellonneau did not engage in a discussion regarding the sale of Southern"buatsisstead,

was trying to avoid those discussions.” (Docket No. 105 at 14.)

The court is notrequired to submit a question to a jury merely because some evidence has
been introduced by the party having the burden of proof, unless the evidence be of sumtter char
that it would warrant the jury in finding a verdict in favor of that partAnderson477 U.S. at
251 (quotinglmprovement Co. v. Munspi4 Wall. 442, 448 (1872)Xemphasis in original).
Before leaving evidence to the jury, the court must‘ask whether there is literally no evidence,
but whether there is any upon which a jury could properly proceed to find a verdiue foarty
producing it, upon whom thenusof proof is imposed. Id. (emphasis in original).“In essence
...the inquiry. . . is . . .whether the evidence presents a sufficient disagreement to require
submissiorto a jury or whether it is so orsédded that one party must prevail as a matter of’law.

Id. at 252.

There is isufficient evidence for a reasonable junyfital thatFellonneauwdid not engage
in a discussion regarding the sale of the Nashville asskking the facts in the light most
favorable to Southern, Fellonnemied to detea purchase inquiry fromPTby naming gprice he
thought wasso high that it would not be taken seriouslBut Fellonneaws unilateral, hidden

intentions are of no moment.eBardlessf whether he meant to kill FPT’s interest in the Nashville

13



assets, what he did, objectivelyas respond to a purchase inquiry from a lorigrested
competitor with a pricat which the assets could plausibly be purchased. In other words, FPT
asked if the assets were for sale and Fellonmaaus own volitionrespondedhatthey werein

a mannerhat FPT took so seriously that it attempted to purchase the assets the fotiuwiting

for the exact price Fellonneau name(Docket No. 753 at 63) Fellonneau thereby became
involved or took parin a consideration by comment or exchange of weggarding the sale of
theNashville assetsNo reasonable jury could find otherwise.

In its Response, Southesuggestshe court’s analysis would differ had Fellonneau used a
different numberSegDocket No. 105 at 14 (“What if Mr. Fellonneau tried to deter further inquiry
by using a number fifteen percent over the LOI price? Or twigrgypercent? Or one hundred
percent? At what point does the number become so high so as to discourage teRd wis'to
engage’ it).) These counterfactuals are not before the court. edoebitantpoint at which
engagement ends and discouragerbengins is certainljrigher than an incremental increaser
the LOI pricethat Fellonneau himsetfescribed as ‘&uperior price” (Docket No. 76) and FPT
found reasonable enough to use as a starting point for negotiation (Docket®at 8. Had
Fellonneau demanded $1 billion, it would have effectively communicated to FPT that the
Nashville assets were not for sale. Instdaellonneau’s respongaut FPT on notice that the
Nashville assets couldgitimatelybe had.

That FPTS 2015 offer was significantly lower than $30 million does not leaddifferent
outcome. FPT had repeatedly expressed interest in purchasing Southern’s Nashtief@ss
years leading up to the New Orleans meeting, including the 2015 offer from Sheroc&rt(ID6
at 1), the first inquiry from Sulak (Docket No.-35at 24 (“| probably first mentioned it, you

know, maybe a year or se I'm sorry, maybe a couple of years ago. Maybe when we first started
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talking about, you know, just thegelar transactionalusiness.”)), and the March 7 phone call
from Sulak . (“I did reach out to John and ask him if they had, you know, interestinggbe
Nashville assets.”)).The undisputed record shows that, when Fellonneau named his price at the
New Orleansneeting, he knew he was talkingapersistentompetitor who had continuéing
to buythe Nashville assetsven after thei$11-$12 million offer was rejected.But whether
Fellonneau thougPT would pay a competitive price is not determinativedphRakau breached
the exclusivity provgion by naming a price that wabjectivelyplausible,only $2million more
than that set out in the LOIndeed, the record shows that FPT was prepared to proceed at that
exact price.See(Docket No. 753 at 63 (“Hey, you know, if - if we could, you know, pay $30
million for this yard, you know, in Nashville, is that you know, basically does- let's maybe
have some additional conversations to see if it makes sense to go further intpldnatay
process’).) By responding to a purchase inquiry with a price at which Southern’s Nashvitie asse
could conceivablype purchasedFellonneau engaged in a discussion regarding the sale of the
assets. No reasonable jury could find that Southern did not dreacl.

B. Whether PSC breached the NDA and LOI prior to Southerns LOI breach

Because the court finds that Southern breached the LOI's exclusivity ipmvimth
Southern’s liabilityfor its breachand PSC'’s liability under Southern’s counterclaim tonthe
same issue: whether PSC is guilty of a first brea8buthern’s allegations of first breach stem
from the alleged leaks by Andre Pujadas that, Southern contends, alerted FPT tonSouther
negotiations with PSC. These leaks, according to Southerstitata a first material breach of
the LOI and NDA.

Under the “firstto-breach” rule, “[a] party who has materially breached a contract is not

entitled to damages stemming from the other psutgter material breach of the same contract.”
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White 395 S.W.3d at 715 (quotingcClain v. Kimbrough Constr. Co806 S.W.2d 194, 199
(Tenn.Ct. App. 1990));see also Madden Phillips Constr. Co., Inc. v. GGAT Development,Corp
315 S.W.3d 800, 812 (Ten@t. App. 2009) (“[A] party who commits the first uncuredaterial
breach of contract may not recover damagesh®iother partys material breach.”)However, a
party owed performance may waive its right to assert the first uncuredahbteach as a bar to
recovery because of its own subsequent breatthite, 395 S.W.3d at 7158.6; Madden 315
S.W.3d at 812.n particular, a party may waive its right to assert first material breachasta
recovery if it accepts the benefits of the contract with knowledge of a brédule 395 S.W.3d
at 716 (quotingV.F. Holt Co. v. A & E Elec. Co665 S.W.2d 722, 7334 (TennCt. App. 1983));
see also Madder815 S.W.3d at 8134th Aero Squadron of Memphis, Inc. v. MempbBigelby
Cty. Airport Auth, 169 S.W.3d 627, 6386 (Tenn.Ct. App. 2004) (“In general, byccepting
benefits under a contract with knowledge of a breach, thebreaching party waives the
breach.”) Because waiver is an affirmative defense, a party asserting waiver of besattteh
burden to show waiver by a preponderance of the evidéadden 315 S.W.3d at 813'A party
must by express declaration; or by acts and declarations manifestimgratrand purpose not to
claim the supposed advantage; or by course of acts and conduct, or by so neglecéiiggial f
act, as to indee belid that it was the partg intention and purpose to waivdd. at 815 (internal
guotation marks and brackets omitted).

PSC argues that Southern waived any alleged breach committed by PSC begtnesa So
knew of the allegations against PSC but continued to perform under tramtGIDA? Southern
counters that it cannot have intentionally waived any rights because it didveoknowledge of

PSC'’s alleged breaches. Southern’s position is tle@guse PSC denied the allegatiorieen

2 PSC denies that @ommitted a breach
16



confronted by Southe, Southern only suspectedsut did not know—that PSC had breached the
LOI and NDA. Southern contends that it could not waive that of which it was not certain.
A party must have knowledge of a breach to waive its right to assert a first biéeadhen
315 S.W.3d at 813Tennesse precedent offers no further guidance as to the levalafledge
required for waiver of a first breachHowever, the analogous doctrine of accrual is instructive.
Under Tennessee law, a plaintiff is held to have a viahisecaf action upon accrual. “Under the
current discovery rule, a cause of action accrues not only when the plaintiff has actual
knowledge of a claim, but also when the plaintiff has actual knowledge of fafitsesifto put a
reasonable person on notice that he [or she] has suffered an injury as a resulgyfofll \womauct.”
Smith v. Tennessee Nat'| Guaitdo. M201601109SCR11CV, 2018 WL 3083749, at *6 (Tenn.
June 22, 2018). If Southern’s cause of action for breach of the NDA and LOI accruexl befo
Southern continued performance under them, it follows that Southern had sufficientdgetle
waive its right to assert a first breach.
Sauthern’s counterclaim alleging a first breach by PSC is grounded in toeifadl factual

allegations:

19. Duringan industry event in St. Louis, MO in February 2017,

Andre Pujadas made statements to industry participants concerning

PSC'’s interest in [Southern], either stating directly or indirectly that

PSC was in discussions to acquire [Southern].
(Docket No. 91 at 14.)

23. In addition to the comments of Andre Pujadas, which Mr.

Sulak heard at the industry conference in St. Louis, Mr. Sulak also

heard from David Reed, a former employee of PSC, that Southern

and PSC were engaged in negotiations for the sale atfj&m]'s

Nashville assets.

24. Upon information and belief, David Reed was provided

Confidential Information by Andrew [sic] Pujadas or another
employee at PSC in violation of the NDA and LOI.
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25. InMay 2017, Southern Recycling employee Raltherford

was contacted by Shawn Hatcher from the David Joseph Company
indicating that he had heard from Mr. Pujadas that PSC was making
a significant acquisition with the clear implication that he believed
the PSC acquisition was Southern Recycling.

26. In May 2017, Southern Recycling’s shredder manager was

contacted by a PSC employee who indicated that he had heard from

a local Liebherr equipment dealer that services PSC’s material

handlers that PSC was buying Southern Recycling. Southern

Recycling does not do business with the local Liebherr equipment

dealer cited as the source by the PSC employee.
(Id. at 14-15.) Southern alleges that these leaggamarily from Andre Pujadas‘created a
significant distraction for Southern’s business and its leadership . . , had an impact omaokieéer
participants’ activities with [Southern] . ., [and] required Mr. Fellonneau andij&mjtto dispel
rumors about the possible sale of the company on multiple occasions during théviexclus
period.” (d at 17.) The crux of Southern’s claim for first breach is thdt. Fellonneau and
Southern would not have needed to engage in conversations with competitors and others in the
trade about the rumors regarding whether Southern was for sale if PSC had not griereachled
the NDA and LOL.” (d.)

Southern had knowledge in March of 2017 that leaks had allegedly come from Pujadas:

During the Exclusivity Period, my senior staff and | received

unsolicited inquiries from an interested thpdrty in early March

2017. These inquiries were prompted by information this -third

party received from a higranking person at PSC that PSC was

going to buy [Southern]Upon further inquiry into the matter, |

learned that the source of this information was PSC'’s

Commercial ManagerAndre Pujadas. | immediately brought this

matter to PSC’s attention . . . .
(Docket No. 24-1 (First Declaration of John Fellonndan)phasis added) Indeed, Pujadas and

Reedwere the “2 separate highly placed sources at FR@dnneau referenced in his March 7,

2017 email to Ron Kline at PSC. (Docket No-B8at 5.) While PSC denied responsibility,
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Fellonneau’s email to Kevin Lewis the following dslyows that Southerdid not believe PSC’s
denialsand continued to thinthat PSC was responsible for the leaks and corresponding rumors.
Seq(id. at 4(“1 don’t believe that Bill was fishing as Ron suggests.My.guess is that it is Andre
Pujadas, their commercial managjey. In its counterclaimagainst PSC for first bach,Southern
doesnot cite any otheevidence regarding PS€eaksof February and MarcB017. Southern
doesallege two new leaksf which it became aware in May 2017: one by Pujadas, and one by an
unknown source at PSC who leaked to a local equipdeaier?

On May 10, 2017over two months after learning of Pujadafist alleged leaks-
Southern provided PSC with commentstsmpril 20 draft APAand requested a draft from PSC
of other deafelated documents. The parties continued ti@gonsthereatfter, including the May
30, 2017faceto-face meeting and subsequent folkaw discussion. In Southern’s own words,
“[d]uring the period from January 20, 2017 to May 20, 2017, and for several weeks thereafter,
Southern was engaged in ongoing dismrss with PSC, was diligently pursuing a potential
transaction with PSC and had not made any decision to end discussions with PSC rBgEting
potential purchase of Southern’s Nashville assets.” (Docket Nel 13éuthern’s Response to
PSC’s Amendedniterrogatories).)

These facts are sufficient to constitute waiver under Tennessee law. Ssuthase of
action for breach of the NDAnd LOI accrued in March 2017. At that ppiBoutherrwas aware

that Andre Pujadas “made statements to industry participants concerning P&eést in

31t is unclear from the record when thésaksoccurred. Fellonneau learned of them via a May
17, 2017 email from Southern’s General Manager, Rob Rutherford. (Docket No. 106-1.) The
email does not specify an exact time frame hdf ieaks occurred after April 27, 2017—when
Southern breached the LOI at the New Orleans meetingy-cannot constitute breacleshe

LOI. For the purposes of PSC’s motions, the court assumes the leaks occurred before’Southe
breach.
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[Southern], either stating directly or indirectly that PSC was in digimus$o acquire [Southersi]
(Docket N0.91 at 14). This was corroborated to Fellonneau by som&boe‘saw some of
Andre’s behavior in St. Louis where he was pretty well lit and telling anyone whtdwsted

[sic] that PSC was going to take back all accounts they lost to Southern and FPT.” (Dmcket
82-3 at 4) By its own admission, Southern suffered injingm those statemenis March 2017,

in the form of having to fend o#llegedlyunwanted inquiries from FPTDespite PSC’s blanket
denial, Southern at that poinad actual knowledge of the fagfiwing rise to its injury: it knew
that Andre Pujadas was drunkenly boasting in St. Louis about PSC'’s interest in i§catheit

was receiving inquiriegbout whether Southern and PSC were in negotiations for Southern’s
Nashville assetdom a third patly whose source was Pujada&fter confronting PSC, Southern
could have ceased negotiation with PSC, issued an ultimatum about future leaks] suiil
against PSC for breach. Instead, it continued in its ordinary course of business aatliR$EC
under theNDA and LOI for several months.Cf. Madden 315 S.W.3d at 816 (“By allowing
Madden Phillips to complete ninety percent of the project without further objection, @Gkeéd

its right to assert . . . first material breach of the partiestract.”). Fellonneau learned of new
alleged leaks by PSC on May 17, 2017, but Southgamcontinued to conduct business as usual
with PSC. Seg(Docket No. 29-1 (“Even though the Exclusivity Period expired on May 20, 2017,
Southern continued to haweiscussions with PSC concerning a potential transaction, by
participating in a face to face meeting on May 30, 2017, and by engaging idisthessions over

the subsequent weeks.”Southern’sounterclainalleges no new facts relevant to a first mate
breach by PSC that Southern did not know iryNM817. Cf. White 395 S.W.3d at 717 (“[T]he

defendant’s failure to enforce the events of default on which they now relytetatsa waiver of
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their right to assert . . . first material breachIndea Tennessee law, Southern waived its right to
assert a first breach by PSC

CONCLUSION

For the foregoing reasorBSC’sMotion for Partial Summary Judgme(idocket No. 94)
and Motion for Summary Judgment on Counterclaim (Docket No. 132eaebyGRANTED.
A separate order will issue

ENTER this 2" day of August 2018.

gt tomg—

ALETA A. TRAUGER
United States Dlstrlct udge
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