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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
PSC METALS, INC.,
Plaintiff/Counter-defendant,

Case No. 3:17-cv-01088
JudgeAleta A. Trauger

V.

SOUTHERN RECYCLING, LLC,

N N N N N N N N N

Defendant/Counter -plaintiff.

MEMORANDUM & ORDER

On August 28, 2017, the court granted summary judgment in fay@806f Metals, Inc.
(“PSC”) for breach of contract and denisdmmary judgment on counterclaims brought by
Southern Recycling, LLC (“Southern”). (Docket No. 14Bte onlyoutstanding issuia this case
is the amount of damages, if any, to which PSC is entitled. During a telephone conéerence
January 4, 2019, ¢hparties agreethatthe forward progress of the case requmesolution of
whether, as a matter of law, PSC may recover expectancy dafoa@sithern’s breach of the
parties “Non-Binding Letter of Intent (“LOI"). The court ordered the parties tobsut
supplemental briefing on the issue. (Docket No. 153.) On January 23, 2018leld$S Brief
supporting its entittlement to such damages. (Docket No. 155.) Softitedra Responsen
February 6, 2019, (Docket No. 159), to which P&zl a Repy on February 15, 201@ocket
No. 162) For the reasonset forth hereinthe court finds that PSC may not recover expectancy
damages for Southern’s breach of the LOI.

BACKGROUND

PSC and Southern are scrap metal recycling companies. On December 9, 2015, they

entered into a Confidentiality and Ndrsclosure Agreemenf'NDA”) as part of discussions
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regarding PSC’s potential purchase of Southern’s Nashville assets aneésBuspert#ns.
(Docket No. 91.) The discussions continudidrough 2016nd, onJanuary 20, 2017, the parties
signedthe LOI. (Docket No. 92.) Although norbinding with regard to the terms and structure
of the potential acquisition, the LOI includedbindingexclusivity provision that granted PSC
exclusive negotiating rights with Southern.

The exclusivity provision calledor an initial thirty-day exclusivity period andhree
additional thirtyday periods, contingent upon certain conditions being met bgritieof each.

PSC met these conditions, and thus the total exclusivity period ran through May 20, 2017. The
nonbinding terms of the LOI included a $28 million purchase price for PSC’s acouisiti
Southern’s Nashville assets, and a corresponding $1 million purchase price for Southern’s
acquisition of PSC’s Bowling Green assets, leaving a total sales pfe& ofillion. Other terms

set forthan acquisition structure, how payables and inventory would be handled, what property
would be included in the deal, and who would assume certain liabilities.

On March 7, 2017, Southern’s president, John Fellonneau, received an inquiry regarding
Southern’sNashville assets and business operations from an interested third party, Ferrous
Processing and Trading (“FPT”). Like Southern and PSC, FPT is a scrapeugtiihg company
in the Nashville area. The inquiry came via telephone from William Sulak, FEatgheast
Regional Director.Sometime following the March 7 call, Sulak arranged a meeting for himself,
Fellonneau, and~PT’s president, Dave Dobronos, to take place during an April industry
convention in New Orleans.Meanwhile, negotiations between Southern and PSC continued
pursuant to the terms of the LOI. On April 20, 2017, PSC provided a draft Asset Purchase

Agreement (“APA”) to Southern.



One week later,mo April 27, 2017, the men met in the cocktail lounge of an unidedtif
New Orleans restauranDobronos raised the possibility of Southern’s selling its Nashville assets
to FPT. Fellonneau responded that Southern was not for sale unless someonéngas wiay
$30 million. The matter was not discussed further atrtfeeeting. On May 10, 2017, 8uthern
provided PSC with a response to its April 20 draft AdAlrequested a draft from PSC of other
dealrelated documents. On May 21, 2017, the exclusivity period expired. TwdatiysSulak
phoned Fellonneau to agaexpressFPT’s interest in Southern’s Nashville assetdHe
communicated that FPT would be willing to purchase the assets for $30 million. Tharfgll
day, Fellonneau notified Southern’s Board of Managers of FTP’s inquiry.

Southern subsequenttjenied arequest fom PSC foran extension of the exclusivity
period. But Southern continued to engage in negotiations with PSC, including-ta-face
meeting on May 30, 2017, followed by other discussions. (Docket Nb.(B®st Declaration of
Kevin Lewis)) On June 9, 2017, Southern contacted FPT to discuss due diligence requirements
for aproposed asset purchase. Later that month, Souytharided FPT withhigh level terms for
a potential deal. On July 7, 2017, Southern suspended discussions wittaRg@il. The email
stated that Southern had “received an indication of interest in our Nashville fassetanother
party indicating a superior price as well as more favorable terms.” (Dockebi80. Ultimately,
no deal was reached with FPT, and Southern decided not to sell its Nashville assets.

On July 26, 2017, PSC filed stitr breach of contracpromissory estoppghnd breach of
the duty of good faith and fair dealingOn April 5, 2018, Southern filed its Answer and
Counterclaim against PSC (Docket No. 91), alleging that PSC breached the NIL® lapidor
to Southern’s alleged breach of the LOI. On April 13, 2018, PSC dilktbtion for Partial

Summary Judgment, seeking judgment that Southern breached the LOI in the April 27, 2017



meeting with FPT.(Docket No. 94). On July 25, 201BSCmoved forsummaryjudgment on
Southern’s ounterclaim (Docket No. 139 The court granted PSC’s motions on August 27,
2018 finding that Southern breached the LOI's exclusivity provisionveaiged its right to assert

a first material breach by PS@Docket No. 142.)

PSC now seeks approximately $90,000 in reliance damages and approximately $21.6
million in expectancy damagegDocket No. 1511 at 2-5.) Its allegedexpectancy damages are
based in part on a calculation of the value of Southern’svilesbusiness. Il. at 3.) PSC reached
this calculatiorby using a multiplier of Southern’s earnings before interest, taxpseaation,
and amortization, plus anticipated “synergies” PSC expected to realize aslltaofethe
acquisition.(Id.) Those synergies amount to an expected $5 million and include “labor and benefit
savings” ($1.2 million), “selling, general and administrative savings” ($40Q,080Qperior
recovery” ($800,000), “capability of processing fines” ($100,000), “improved procéssing
($400,000), and “other miscellaneous synergies” ($1.2 milligi). at 2-5) Other claimed
expectancy damages include $4.@8llion for “lost capital avoidance opportunities” and
approximately $1 million for “lost redundant equipment sales opportunit{&s.’at 2.) Southern
asserts that only reliance damages are available as a matter of law.

ANALYSIS

Whether PSC may recovekpectancy damagésr Southern’s breach of the exclusivity
provisionpresents a novel issue of laiCourts and scholars have quibbled about the appropriate
measure of damages when a contract to negotiate has been brelmcttel.opinion of some,
damaes should be limited to the sums spent in reliance on the broken promise. In the opinion of
others, expectancy damages may be availaliBetler v. Balolig 736 F.3d 609, 6146 (1st Cir.

2013 (internal citations omitte¢see alsd-airbrook Leasing, Inc. v. Mesaba Aviation, In619



F.3d 421, 429 (8th Cir. 2008Whether to “categorically preclude[dlenefitof-the-bargain
damages for all breaches of binding preliminary agreementss a difficult, largely unsettled
guestion of remedi€y. “[T] he choice of the proper measure of damages is a question of law to
be decided by the coutrt.BancorpSouth Bank, Inc. v. Hatch2R3 S.W.3d 223, 228 (Tenn. Ct.
App. 2006) However, no Tennessee court has weighed in on the availability of arpgct
damages for beach of a preliminary agreement. “When resolving an isgsatedaw,” a federal
court must “look to the final decisions of that state’s highest court, and if e decision
directly on point, then [it] must make &nie guess to determine how that court, if presented with
the issue, would resolve itlh re Fair Fin. Ca, 834 F.3d 651, 671 (6th Cir. 2016) (quot@gnlin

v. Mortg. Elec. Registration Sys., In€14 F.3d 355, 3589 (6th Cir. 2013)). The inquiry before
the caurt is therefore whether the Tennessee Supreme Court would allow expectaages dor
breach ofa non-bindindetter of inten's binding exclusivity provision.

As a general matter, “[e]xpectancy damages are recoverable when they are actually
foreseen oare reasonably foreseeable, are caused by the breach of the other partypencare
with reasonable certainty 8 12:5.Damages-Expectation damages, 22 Tenn. Prac. Contract Law
and Practice § 12:5Therole of foreseeability in the context ekpectancylamages can be traced
back to the seminal contract law caseHaidley v. BaxendaJel56 Eng. Rep. 14851854) In
Hadley, a grist mill was forced to suspend operations because of a broken khaf@ mill
employee took the shaftfor which tre mill had no replacemesito a carrier for shipment to an
engineering company, which needed the broken shaft in order to build a newdon&he
employee did not explain to the carrier that the shaft was critical to the mill’s fungtidd. The

carier, without good reason, delayed shipment of the shaft for several days; as ahesnill, t

1 “Erie guess” refers t&rie R.R. Co. v. Tompkin304 U.S. 64 (1938).
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was shut down for longer than expected and incurred significant lost pidfit§he court did not
find the carrier liable for the mill’s lost profitseecawse the carrier did not know, and should not
have reasonably known, that delay in delivering the shaft would cause theemtiltés operation
to shut down.ld. Thecourt keld thatrecovery is only allowed for damages “as may fairly and
reasonably bsupposed to have been in the contemplation of both parties, at the time they made
the contract, as a probable result of the breach ofdt."The rulefrom Hadleyhas been adopted
in TennesseeSeg e.g.,Wills Elec. Co. v. MirsaidiNo. M2000-02477€0A-R3CV, 2001 WL
1589119, at *4 (Tenn. Ct. App. Dec. 13, 20Qdi)ing Turner v. Bensarn672 S.W.2d 752 (Tenn.
1984)).

Thus, “foreseeability is the touchstone of contract daniagebennesseeMetro. Gov't
of Nashville & Davidson Cty., Tenw. State St. Bank & Tr. Cal87 F. Appx 511, 514 (6th Cir.
2006). Tennessee courts “permit the recovery of damages that are the normal anebfideese
result of a breach of contractNat'| Door & Hardware Installers, Inc. v. MirsaidiNo. M2013
00386COA-R3CV, 2014 WL 3002007, at *5 (Tenn. Ct. App. June 30, 2044dtingWilson v.
Dealy, 434 S.W.2d 835, 838 (Tent968). Damages are a foreseeable resudttmfeach if they
“may be reasonably supposed to have entered into the contemplatiopastigee” BVT Lebanon
Shopping Ctr., Ltd. v. WaMart Stores, Ing 48 S.W.3d 132, 136 (Tenn. 20(f@uotingSimmons
v. O'Charley’s, Ing 914 S.W.2d 895, 903 (Tenn. Ct. App. 1995)). Conversely, damages are too
remote if they tould not have been contelafed by the parties as the natural result of any breach
of the contract. Hennessee v. Wood Grp. Enter.,.Jrg16 S.W.2d 35, 37 (Tenn. Ct. App. 1991)
see also Baker v. Riverside Church of G#8B S.W.2d 801, 809 énn. 1970)“[D]amageswhich
do not arise naturally from a breach of the contract, or which are not within tlumabkes

contemplation of the parties, are not recoverabl®Ut another waygdamages will not be awarded



unless thg reasonably should have be@ontemplated byhe parties as being at the heart of the
contract! St. Clair v. Local Union No. 515 of Int’l Bhd. of Teamsters, Chauffeurs, Warehousemen
& Helpers of Am 422 F.2d 128, 132 (6th Cir. 196@pplying Tennessee law).

PSC must therefore show thathen thepartiessigned the LOI, thgreasonably should
have understood that breach of the exclusivity provision might subject the breaelniyg to
damages equal to the full expected value of the projmiessd Southern contends that agreeing
to negotiatexclusivelythe partiegould not have contentgied liability for failure of the eventual
transaction.The courtfinds that Southern has the better position on this issue.

The partiecould nothave reasonably contemplated that breach would expose them to full
expectancy damagdsr a deal that did not exist in any enforceable formwithout formal
agreement on any substantive terms, the parties had no basis from whichneypdataages
could flow. “Parties cannot have a justifiable expectation of what a contract will be at the
preliminary stage as there are many open terms and the other party may havevaibogter
expectations of the definitive agreeméntioleta Solonova BremanNon-Binding Preliminary
Agreements: The Duty to Negotiate in Good Faith and the Award of Expectation Dai#tages
Toronto Fac. L. Rev. 12, 16-17 (2014)\VHile a final enforceable contract is a fixed instrument,

a preliminary agreement is an amploous one, and as such any expectation of final terms is only a
reflection of an individual partg’ desire for finality. 1d. at31-32.

That the parties could not have reasonably contemplated enforcement of thadr@B
is clear from the face of ttegreement:The central tenet of contract construction is that the intent
of the contracting parties at the time of executing the agreement should.gd®anters Gin Co.

v. Fed. Compress & Warehouse Co.,.Ji'®8 S.W.3d 885, 890 (Tend002). The purpose of

interpreting a written contract is to ascertain and give effect to the domgraartiesintentions,



and where the parties have reduced their agreement to writing, their irgearoreflected in the
contract itself. Pylant v. Spiveyl74 S.W.3d 143, 151 (Tenn. Ct. App. 2003). Courts should thus
ascertairparties intentions*based upon the usual, natural, and ordinary meaning of the language
used.” Id.

The LOI was titled “NorBinding Letter of Intent” and included repeated disclaimers of
any intent to be bound asttte substantive terms of the proposed de8kg| e.g.Docket No. 75
2 at 1 (“[W]e are providing this nebinding letter of intent based upon several key
assumptions.”) Most significant of these disclaimers are those set forth in the “Definitive
Agreement” and “Statement of Intention Only” sections:

Definitive Agreement

The proposed transaction shall be effected pursuant to, and subject to, conditions
contained in the Definitive Agreement between and negotiated by [Southern] and

PSC and containing all of the terms and conditions of the contemplated transactions
with such representations, warranties, and conditions as are agreed upen by th

parties.

Statement of Intentio®nly

It is understood that this letter, if accepted by [Southern], represents oud mutua
interest in principle only, except as set forth in the last sentence of tlyggpdra

No party shall in any way be bounddonsummate the transaction until a definitive
agreement is executed containing terms, conditions, representations, warrantie
[sic] as are appropriate and which are agreed upon by the partiéghis letter is

not an agreement to agree and no par&yl &ie obligated hereunder except as set
forth above under the captions “Confidentiality,” “Publicity” and Exclusivity.”

(Docket No. 752 at 5.) The plain language of these sectiom®&cludes any reasonable

contemplation that the LOI's substantive terms might be enforcéable. light of these

2 In its Brief, PSC insists that loss of its expected acquisition benefits waseseéable
consequence of Southern’s breach because, “in point of fact, this exact consequencea is wh
potential purchaser insists on an exclusivity provision.” (Docket No. 155 at 7.) But the reco
indicates that expected benefits are not what PSC had in mind when it insisted @l'the L
exclusivity provision. In its Complaint, PSC states explicitly that it soughtsacdred the
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disclaimers, Southeroould not havehad “such notice as would giviét] to understand that a
breachi of the exclusivity provision woultiprobably result in injuries pegged to the LOI's terms.
Moulds v. James F. Proctor, D.D.S., B.A991 WL 137577, at *9 (Tenn. Ct. App. July 29, 1991)
(quotinglll. Cen RR.Co. v. Johnson & Flemin®@4 S.W. 600, 601 (Tenn. 1906)).

Other courts have reaett similar conclusions in comparable cas8geVestar Dev. I,
LLC v. Gen. Dynamics Cor®49 F.3d 958, 962 (9th Cir. 20(fipding that expectation damages
were not available for breach of preliminary agreement because the agreement icidly expt
binding as to substantive terms) (“At four locations in the [Letter of Understgritimdack of

commitment to the ultimatsale is appareri). The case most on pointli®gan v. D.W. Sivers

exclusivity provision in order to protectsioutlays expendedn furtherance of the parties’
negotiation:

18. As part of evaluating the potential acquisition of Southern’s assets and
conducting dueliligence, PSC would be required to spend substantial amounts of
time andmoney.

19. Given PSC’s dastantial commitment of time and money, it was key to PSC
that Southern not attempt to negotiate simultaneously with PSC and any other
potential third partyuitor.

20. To that end, PSC negotiated for and obtained a binding exclusivity commitment
from Souhern. . ..

(Docket No. 9 at 3.) PSC’s CEO, Ron Kline, confirms this motivation in his Dedarati

10. PSC incurred substantial internal and tkpadty costs in connection with
its pursuit of Southern’s Nashville operations, including environmental d
diligence costs and outside counsel costs.

11. PSC would not have incurred thipérty expenses in connection with its
pursuit of Southern had Southern been unwilling to agree to exclusivity.

(Docket No. 751 at 3 (Decl. of Ronald Kline).) The proposition that PSC insisted on the
exclusivity provision because it worried it might lose out on the value of the potedkis
seeminglybelied by PSC’s own words. Nonetheldhg, court determines the parties’ intent from
the words as written in the contract. The LOI leaves no doubt that the jplditiest intend to
expose themselves to expectancy damages.

9



Co.,169 P.3d 12550r. 2007) in whichthe Oregon Supreme Court held that expectancy damages
were not available for breach of an exclusivity provisidbhe facts of_.oganare analogout this
case: a property owner agreed to sell property to the plaintiff but, despitegiéri a letter of
intent that contained an exclusivity provision, negotiated a better deal and sold théypoope
third party. Id. at 1257. The OregonSupreme Gurt repeatedlyemphasized that the parties’
agreement was, like the LOI in this case, specificallylnioding as tats substantive terms:

The parties clearly intended, and clearly had the right to expect, that thainoksc

would shield thenfrom any liability for failing to carry through with the sale that

then was being contemplated.. [T] he parties were at pains in their letter of intent

to identify what they were not agreeing to do: Defendant was not agreeing to sel

or even to negate in good faith toward selling, and plaintiff was not agreeing to

buy, or even to negotiate in good faith toward buying, the property in question.

[B]ecause defendant never agreed to sell or even to negotiate in good faith toward

the sale of theroperty to plaintiff (and, in fact, explicitly disclaimed any such

agreement when it signed the letter of intent), plaintiff cannot, under this contract,

charge defendant with losses that flowed from her inability to finally paecha
Id. at 1262—63 The court finds the Oregon Supreme Court’s reasoning persuasive. Because
Southerndid not agree in any legal sense to the LOI's substantive teéromsyld not reasonably
have foreseen that it might be liable for expectancy damages based on thods tereashing
the exclusivity provision

The cases upon which PSC relies are inapposite. Each involves a breach of the duty of
good faith and fair dealing. The leading caséanture Assocs. Corp. v. Zenith Data Sys. Corp
96 F.3d 2757th Cir. 19%), in which Judge Posner detailed how, at least theoretically, expectancy
damages might be recoverable for breach of a preliminary agreemesd’$agfbrequirement:

[1]f the plaintiff can prove that had it not been for the defenddra faiththe

paries would have made a final contract, then the loss of the benefit of the contract

is a consequence of the defendabéd faith and,provided that it isaforeseeable

consequence, the defendant is liable for that lesBable, that is, for the plaintiff's

consequential damages. The difficulty, which may well be insuperalilat Ece

by hypothesis the parties had not agreedrorof the terms of their contract, it may
be impossible to determine what those terms would have been and hence what profit

10



the victim of bad faithwould have had. But this goes to the practicality of the
remedy, not the principle of it.

Id. at278-79 (Posner, J.bpldedemphasis addedtalics in origina). The court agreethat it is
hypothetically possible for breach @f preliminary agreemerto foreseeably give rise to
expectancy damagesiowever, a8 explained aboveajiven the LOI's categorical disclaimers, this

is not that case. Moreover, as ttmirt noted in its previous Order, the LOI includes no duty to
negotiatein good faith or otherwise. (Docket No. 63 at #hat distinguishes this case from those
cited by PSC. There is good reason to treat breach of an exclusivity provision, stdade)g
differently from breach of a duty to negotiate in good faglovisionsmandating good faith
negotiations artailored to facilitatesuccessful completion of a dewlhile exclusivity provisions
protect the parties’ investments made in furtherance of negotiaieaLogan 343 Or.at 354
“[D]efendant’s nonsolicitation promise was directed tonta@nerof the negotiations and not to
theiroutcomeand the damages that may be deemed to have arisen from defendant’s breach of that
promise are similarly limited.” (emphasis in originalpSC cites no case, and theitas not

aware of one, in which a court awarded expectancy damages based on a breach of amyexclusiv
provision without a corresponding breach of a duty to negotiate in good faith.

As the court has noted previously, PSC and Southern are sophisticated parties. Had they
wanted to protect their expected gains via the exclusivity provision, they couldniclweed a
provision mandating that the parties negotiate in good f&#eDick Broad. Co. of Tenn. v. Oak
Ridge FM, Inc, 395 S.W.3d 653, 667 (TenB013) (“The parties could have inserted either
provision into the Agreement, and either provision would generally have been enforagable
reflecting the bargainefbr intent of the partiey. Or they could have included a binding
liuidated damages provision roughly equivalent to anticipated benefie dfargaidamages

SeeAirline Const. Inc. v. Barr807 S.W.2d 247, 260 (Tenn. Ct. App. 199Rjuidated damages

11



provisions are enforceable in Tenness8a)ith v. Am. Gen. CoriNo. 877911, 1987 WL 15144,

at *8 (Tenn. Ct. App. Aug. 5, 198T)Parties to a contract may account for damages not usually
awarded by law within the stipulated damages cldus€hey chose neitherCourts ‘should tread
cautiously when asked to recognize and enfargaied obligations that are not reflected in a
written contract, in order to ensur§ that contracting parties havéhe right and power to
construct their own bargainsDick Broad Co. of Tenn395 S.W.3dat 673 (Koch, J. concurring)
(quotingPlanters Gin Co, 78 S.W.3cat 892).

This caution comports with the principles courts must keep in mind wheforang
preliminary agreement$A primary concern for courts in such disputes is to avoid trapping parties
in surprise contractual obligations that they never intended."Designs, Inc. v. Old Navy, LL.C
964 F. Supp. 2d 299, 308 (S.D.N.Y. 2013}t seems . . paradofical] to foistthe peculiar and
special consequences of an agreement on parties who have not in fact agesgdre Assocs.
Corp., 96 F.3dat 281 (Cudahy, J. concurring). Limiting recovery for breaches of exclusivity
provisions to reliance damages best protects the parties’ intentions. A coeswtyraises the
specter thatpreliminary negotiations may be pyramided into a demand indistindiésfram a
claim for breach of contract.Id.

The Tennessee Supreme Court has expressed concern over the disincepfieziagf
extending expectancy damages too broadly:

A rule of damages which should embrace within its scope all the consequences

which might be shown to have resulted from a failure or omission to perform a

stipulated duty or service would be a serious hindrance to the operations of

commerce and to the transaction of the common businessTlife.effect would

often be to impose a liability wholly disproportionate to the nature of the act or

service which a party had bound himself to perform.

Baker, 453 S.W.2cat 810 The court cannotoncludethat the Tennessee Supreme Court would

open contracting parties to such a riskor the foregoing reasons, the court finds that the

12



Tennessee Supreme Court would not allow expectancy damages for breach obéilatat’s
binding exclusivity provision based on other, rfmnding terms within the letter of intent.

The result is not an inequitable one for PSC, winezhainsentitled to reliance damages
as it contemplated when seeking the exclusivity provisibhe goal of reliance damages is to
allow recovery foefforts undertaketo a partys detriment.Restatement (Second) of Contracts §
349 (1981). “These damages include the expenses the injured party incurred in preparation and
part performance of the contrdcte. Sky Prods., Inc. v. Ram Graphics,.)Jid¢o. 02A-01-9305-
CH00215, 1994 WL 642760, at *4 (Tenn. Ct. App. Nov. 16, 1994). To the extent PSC can prove
expenditures and investments based on Southern’s promise of exclusivity, it will l&ckub
the position it would have been in, had Southern not agreed to exclusivity in the first place.

CONCLUSION

For the foregoing reasons, PSC is not entitled to expectancy damages forrS®btkach
of the LOI's exclusivity provision.
It is SOORDERED.

ENTER this 4' day of March 2019.

T

ALETA A. TRAUGER/
United States District Judge
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