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INTHE UNITED STATESDISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

CINDY LEANN KING,

Plaintiff,
NO. 3:17-cv-01116
V.
JUDGE CAMPBELL
MAGISTRATE JUDGE
HOLMES

MONTGOMERY COUNTY,
TENNESSEE, et al.,

Defendants.
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MEMORADUM OPINION

Pending before the Court is the State of Tennessee’s Motion to Dismiss Cotin¢ Eioft
Amended Complaint for failure to state a cldirfDoc. No. 42). Plaintiff filed a response in
opposition (Doc. No. 49), and the State of Tennessee has replied. (Doc. No. 53). Footige reas
discussed below, the State of Tennessee’s mMotGRANTED.

l. FACTUAL BACKGROUND

Plaintiff brings this lawsuit user 42 U.S.C. 8§ 1983, alleging Defendants violated her
constitutional rightsvhen they aized 15 dogs from Plaintiffthrough claims of illegal search,
unreasonable seizure, violation of due process, invasion of privacy, and county l{@miityNo.
45).Count 6 ofPlaintiff’'s First Amended Complairaiso seeks a declaratory judgment that Tenn.

Code Ann. 8 394-210(g)(2) is “unconstitutional on its face and as applied, unenforceable, and

! The State of Tennessee successfully moved to enerin this action for the purpose of defending the
constitutionality of Tenn. Code Ann. § 39-14-210(g)(2). (Doc. No. 26).
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null and void.? (Id.). Because Count 6 is the sole claim at issue in the pending motion to dismiss,
the Court limits its discussion of the factdliosenecessary to discuss thiaim. (1d.).

Plaintiff alleges Deferahts unlawfully seized her dogemetime between Augustl®,

2016 and arrested her on August 19, 2016, on five counts of animal cruelty in violation of Tenn.
Code Ann. § 394-202.(Doc. No. 45)Following her arrest, Plaintiff contends she was released
after posting a $5,000 bondd)). Plaintiff further alleges thatroSeptember 26, 2016, Officer
Jessica Cook, who is not a Tennessee licensed attorney, filed a pleading @méinal Sessions
Court in Montgomery County seeking to have Plaintiff post a security bond for the té@sring

and providing for [her] animal[s] pending disposition of the criminal charges” in@dexcoe with

Tenn. Code Ann. § 324-210(g)(1)(A) and (B)(Doc. No. 49. Sometime after October 5, 2016,
Plaintiff alleges she received correspondence issued by Officer Rodnggey of the
Montgomery County Animal Control informing her that she owed Montgomery Countyafnim
Control $10,116.03 for the impoundment of her dolgk).(

Plaintiff contends a preliminary hearing was held on October 20, 2016e General
Sessions Court for Montgomery County, Tennessee, Criminal Court, in which the cowtigrant
Animal Control's request for Plaintiff to pay a $20,000 security bond for the expensasnaf ¢
for the dogs seized. (Doc. No. 45). The order, which Plaintiff attaches as Exlobih@ [irst
Amended Complaint, warns that Plaintiff's failure to pay the security boridnwi0 daysshall
result inforfeiture of the animals to Montgomery County Animal Control “for disposition in

accordance with reasonable practices for the humansmeet of animals.” Id.). Plaintiff

2 Plaintiff actually challenges the constitutionality“@fC.A. § 34-12-210(gj2)” in Count 6 ofher First
Amended Complaint, but corrects this error in her response in opposition tatis Stotion to dismiss.
Accordingly, the Court interprets Count 6 of Plaintiff's First Amended Camplto challenge the
constitutionality of Bnn. Code Ann. 8812-210(g)(2).
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contends shappeatd this order to the Circuit Court, which then reduced the bond to $10,000.
(1d.).

Plaintiff alleges in Count 6 that she was not given notice by Montgomery CountyaAnim
Control before or after the seizure and impoundment of her doghatrflectior89-14-210(g)(2)
“contains no provision for prdeprivation hearing prior to seizure of animals” and “does not
require written notice of a pesdeprivation hearing within a reasonable time after seizure of
animals.”(Doc. No. 45). Plaintiff contends the “lack of notice and reasonable opportunity to be
heard on the question of seizure and ownership denied her procedural due process in violation of
the Fourteenth Amendment to the United States Constitution and Article 1, § 8 ohties3ee
Constitution.” (d.). Plaintiff further alleges the motion for security bond filed in the Montgomery
County General Session Courts was signed and filed by davoyer, Defendant Officer Jessica
Cook, in violation of Rule 11 of the Tennessee Rules of Civil Procedure. Thus, Plaingffident
the motion was “voidb initio.” (1d.).

The State as an intervening party, seeks dismissal of Count 6 of the First Amended
Complaint challenging the constitutionality®&ction39-14210(g)(2), for failure to state a claim
under Federal Rule of Civil Procedure 12(b)(6). (Doc. No. 43).

. STANDARD OF REVIEW

Federal Rulef Civil Procedure 12(b)(6), permits dismissal of a complaint for failure to
state a claim upon which relief can be granted. For purposes of a motion to dismiss$ naust
take all of the factual allegations in the complaint as anck draw all reasobée inferences in
favor of the plaintiff Ashcroft v. Igbal, 556 U.S. 662 (2009Rirectv, Inc. v. Treesh, 487 F.3d 471,

476 (6th Cir. 2007)To survive a motion to dismiss, a complaint must contain sufficient factual

allegations, accepted as true, toestatclaim for relief that is plausible on its faéahcroft, 556



U.S. at 678A claim has facial plausibility when the plaintiff pleads facts that allow the court to
draw the reasonable inference that the defendant is liable for the misconduct &l€g@]nly
a complaint that states a plausible claim for relief survives a motion to diskdisg.679. Plaintiff
cannot rely on “legal conclusions” or “[tlhreadbare recitals of the elements of & alastion”
to establish the plausibility required to “unlock the doors of discovedydt 678.
1. ANALYSIS
Title 39 of the Tennessee Code Annotated covers “Criminal Offéresed Chapter 14,
Section 20t seg. deals with “Offenses Against Property,” relating to “AnimalSgecifically,
underTenn. Code Ann. 8§ 324-210(f), upon law enforcement’s seizure of any abused animal,
custody may be placed with a governmental anitoakrol agency, which “shall assist the animal
and preserve evidence for prosecutiddriderSection39-14210(g), the agency with custody of
the abused animal may petition the court for an order that the owner or person who had possessio
of the animal post a security bond sufficient to secure payment of all reasexyéhses incurred
in caring for the animal pending thesplosition of animatruelty charges. If the court orders the
posting of security, Tenn. Code Ann. 8§ 39-14-210(g)(2) provides:
If the person from whom the animal is seized is the owner of the animal and the
person has not posted the security ordered pursuant to subdivision (g)(1) within ten
(10) business days following the issuance of a security order, the animal shall be
deemed to have been abandoned and shall be forfeited to the governmental animal
control agency, law enforcement agency, or their desidoeaisposition in
accordance with reasonable practices for the humane treatment of animals.
In response to Plaintiff's argument this section is unconstitutional becaulsetd faovide
her with notice and a reasonable opportunity to be heard regarding seizure and owherShape t
arguesSection39-14210(g)(2) does not authorize the seizure of animals. (Doc. No. 43). Instead,

the statute is implicateohly after animals have already been seized and placed in the custody of

a governmental anima&lontrol agency.I{l.). Because SectioB9-14210(g)(2) plays no role in the



“question of seizure and ownership,” the State argues Plaintiff fails tdigistatink between her
factual allegations regarding the seizure and impoundment of her dogs gumdvisens of the
statute she seeks to challengd.)(

In response to three statutes Plaintiff cites from other states whielbkan struck down
for failing to provideadequate due procedke State argues none of those provisions involved
animal cuelty criminal prosecutions and the procedural protections afforded to those charged with
a crime.(Doc. No. 53).The Statecontendghe statute Plaintiff challenges in this casaot only
contained within the Tennessee animal cruelty statutesadiutlly is part of the criminal
proceedings.l¢l.). Thus, the State argues, Plaintiff was afforded the opportunity to challenge the
seizure and petition for security in the context of the criminal proceedldgs. (

Even if Plaintiff's allegations regding the seizure and impoundment of her dogs did
implicateTenn. Code Ann. 8 394-210(g)(2),the State argudSount 6 still fails to state a claim
for violation of due process because Plaintiff does not allege she failed to raocéine of
Montgomery County’s petition that she be ordered to post security, or that sdetdallave a
reasonable opportunity to be heard on the petition before the court ordered posting of. security
(Doc. No. 43). To the contrary, the State argues, Plamkffst Amended Complaint establishes
shewas arrested and charged with animal cruelty, was giveigaeng notice of the costs
incurred by the county, and had an opportunity to contestalliegations against her at a

preliminary hearing andhearing on the motion faecurity on October 20, 202Doc. No. 53).

31n ruling on the State’s 12(b)(6) motion to dismiss, the Court may consider the docattached to
Plaintiff's First Amended Complaint because she refers to them in the cotrgidithey are central to the
claim atissue See Seaton v. TripAdvisor LLC, 728 F.3d 592, 596 (6th C2013) (Although matters outside
of the pleadings are not to be considered by a court in ruling on a 12(b)(6) motion ssddwouments
attached to a motion to dismiss are consideredopdine pleadings if they are referred to in the plaintiff's
complaint and are céal to the plaintiff's claim.”).



Finally, the State argues Plaintiff fails to state a claim on her allegation that tiyeofilin
the motion for security in violation of Tenn. R. Civ. P. 11 is an unconstitutional application of
Tenn. Code Ann. § 324-210(g)(2). The State argues the provision for filing a petition for security
is not contained in the challenged provision, but rather is set fo8adtion39-14-210(g)(1) a
provision Plaintiff does not challenge in her First Amended Complaint.

Accepting Plaintiff's allegations as tru@e Court finds Plaintiff hafsiled tostatea claim
thatTenn. Code Ann. 8 394-210(g)(2) is unconstitutional on its fageas applied to heBection
39-14-210(g)(2)s part of a larger framework of criminal statutes relatingrtional cruelty, and
does not authorize the seizure of animals. Instead, it authonie®rfeiture of an animal taw
enforcement or an animal control agency when the owner of the animal hasdgiest the
security ordered undeéSection39-14210(g)(1). In this case, before an amount of security was
ordered Plaintiff acknowledgeshe received preliminary hearing in the General Sessions Court
for Montgomery County on October 20, 2016, following the State’s motion to post semutély
Tenn. Code Ann. § 324-210(gf1)(A) and (B). Plaintiff also acknowledges shead the
opportunity to appeal the General Sessions order granting a securitydotired Montgomery
County Circuit Court.

The facts alleged by Plaintiff establish she was provided adequate notice and an
opportunity to be heard regarding the posting of a security BdrelCourtneed nodetermine
whetherPlaintiff was provided adequate notice and an opportunity to be hedné gnestion of
seizure and ownership of her dogs. Challenging the constitutionality of Tenn. Code Arl¥-§ 39
210(g)(2)is notthe proper method ahaking such an argument because this section ctafhdae
only relates to forfeiture of an animal ftailure to post a security bon8imilarly, Plaintiff's

argumentthat the State” application for security was invalid because it was signed by -a non



lawyer isnot grounds fochallenging the constitutionality &ection39-14-210(g)(2pbecause this
sectionof the statute does not relate to tHing of a petition for securityAccordingly, Plaintiff
has failed to state a claim thB¢nn. Code Ann. § 384-210(g)(2) is unconstitutional on its face
or as applied, anthe State’s motion to dismiss@GRANTED.
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It is SOORDERED.

WILLIAM L. CAMPBELL’ JR. 2/
UNITED STATES DISTRICT JUDGE



