Burse v. Nashville Community Care at Bordeaux Doc. 18

UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

WILLIAM BURSE,

)
)
Plaintiff, )
) No. 3:17-cv-01117
V. ) Judge Campbell
) M agistrate Judge Brown
)
NASHVILLE COMMUNITY CARE AT )
BORDEAUX, )
)
Defendant. )

To: The Honorable Chip Campbédlnited States District Judge

REPORT AND RECOMMENDATION

Pending before the Court is Defendant motmudismiss (Docket Entry No. 11), to which
Plaintiff has failed to respond andusopposed. The Magistrate Jud®jeCOM M ENDS that this
motion beGRANTED and that this action d&l SMISSED WITH PREJUDICE.

|. BACKGROUND

Plaintiff, William Burse, filed thigro seaction againsbefendant Nashville Community
Care at Bordeaux, on August 7, 201{Docket Entry No.1). Plaintiff asserts a claim for
“discrimination.” Id. at 1. The District Judge referred the caséh® Magistrate Judge for decision
on all pretrial, nondispositive motions, and a répad recommendation on any dispositive motions.
(Docket Entry No. 5).

On January 8, 2018, Defendaiied a motion to dismiss. (Docket Entry No. 11). On
January 23, 2018, the Magistrate Judge entere@atetr (Docket Entry No. 14), giving Plaintiff
until February 12, 2018, to file a response. Theistaate Judge cautioned Plaintiff that a failure

to respond could result in the tian being granted as unopposed. After receiving a letter from
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Plaintiff that the Magistrate Judge construed as a request for more time to respond to the motion to
dismiss, the Magistrate Judge gave PlaintifilUrebruary 26, 2018 to fila response. (Docket
Entry No. 16). The Magistrate Judge again cautidPlaintiff that failing to file a response may
cause the Magistrate Judge to recommend that Defendant’s motion to dismiss be ttaritee.
Magistrate Judge also notedttalthough, under Rule 15 of thedéeal Rules of Civil Procedure,
Plaintiff could file a motion to amend his compl&io provide more details, he had failed to do so
at that point and advised Plaintiff to reRdiles 15 and 56 under the Federal Rules of Civil
Procedure.Ild. at 1 n.1. The Magistrate Judge set the matter for a March 7, 2018 telephone
conference to discuss the status of the case and the possibility of WD&.1. Following the
telephone conference, the Magistrate Judge granted Plaintiff until March 29, 2018 to respond to
Defendant’s motion to dismiss and warned Ritiithat failure to rspond could result in a
recommendation that Defendant’s motion be granfedcket Entry No. 17). The Magistrate Judge
noted that Plaintiff had not filemh amended complaint and that any request to amend his complaint
at the present time would require a motion under Rule 15(d}{2)As of the date of this Report
and Recommendation (“R&R?”), Plaintiff has metsponded to Defendant’s motion to dismiss or
moved to amend his complaint.

In his complaint, Plaintiff only alleges “discrimination” as the grounds for filing his action
in federal court. (Docket Entry No. 1). Plaintiff does not allege any facts in his complaint.
However, Plaintiff attached to his complaine tBEOC’s Notice of Right t8ue, Plaintiffs EEOC

charge of discrimination, and a copy of the EEOC investigative report. (Docket Entry No. 1-1). The

'Pursuant to Local Rule 7.01(b), “[f]ailure to file a timely response shall indicate that there
iSs no opposition to the motion.”



EEOC charge of discrimination reflects that Pléiistallegations are that he was discriminated on
the basis of his sex and age and that he was retaliated against for opposing unlawful employment
practices. (Docket Entry No. 1-1, at 4)cadrding to the EEOC charge, in May 2013, Defendant
hired Plaintiff as a housekeeper/janitdid. On or about Februarg2, 2016, Plaintiff filed a
complaint with his employer’s human resourceedior, “regarding the treatment [Plaintiff] was
subjected to by Lead Housekeeper/Janitor Phyllisa Evearsf’'that “[o]n or about February 26,
2016, [Plaintiff] was discharged by Chiexecutive Officer Anthony MasonId. Plaintiff was told
by Mason that he “was discharged for threatening behavior and interference in an investigation.”
Id.

In a letter dated March 23, 2017 from the EEO®Haintiff informing Plaintiff as to the
status of the investigation, the EEOC investigator states, in part:

In your charge you alleged you were discriminated and retaliated against because of

your gender (male), and your age (56), iolation of Title VII of the Civil Rights

Act of 1964 (Title VII), as amended anctAge Discrimination in Employment Act

of 1967 (ADEA), as amended. You allege you were harassed by Ms. Evans when she

refused to tell you who it was that falg accused you of smoking and hiding in a

closet, and when she gave you more work than you could handle. You assert you

immediately reported Ms. Evans to Humfgesources and after you complained you

were discharged. You state that the ogagiven to you for your discharge was for

acting in an intimidating manner. You ajeother female employees have acted in

the same manner, yet were not discharged.
Id. at 9.

On September 13, 2017, Plaintifefl a notice of additional information (Docket Entry No.

6), asserting, essentially, the same allegations. Plaintiff alleges that he was “terminated due to

accusation that have no evidenchll” at 3. Plaintiff alleges that “head person” Phyllisa Evans was

?In Plaintiff's “Coaching & Counseling Sessioftérm attached to his summons and part of
the pleadings, Evans is listed as a Supervisor.” (Docket Entry No. 8, at 4).
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informed that Plaintiff was taking long smoke breakd hiding in a closdiut that Evans refused

to tell him who told her this informationld. According to Plaintiff,after Evans went down a
elevator, he followed her downstairs to “continug¢bnversation,” but that she refused to tell him
who told her.Id. at 4. Plaintiff alleges that he toldritbat he “felt that she was harassing [him]
with false allegations and adding more to [his] work assignmedt.at 4. Plaintiff then went to

the human resource department to file a complaint “for harassment” against Hea@as.5.
Plaintiff alleges that he was not counseled foy eonfrontation or threatening behavior towards
Evans, that he did not have any “active coaching or counseling in [his] files,” and that he had not
received any written warnings since his employment began in May 2013.

Additionally, Plaintiff alleges that he isumion steward for SEIU Local Union 205 and has
sat in a hearing for a particular female employee who had “verbal conversations,”--one of which
Plaintiff describes as being a “verbal camftation and intimidating conversation,”--on three
occasions with other employeefd. at 5-6. According to Plaintiff, that woman was afforded
coaching and counseling and is still working for Signature Health Care Madison fddiliat.6.
Allegedly, another woman who was involved in one of these conversations was also afforded
coaching and counselingd.; Docket Entry No. 8, at 6-7.

Before the Court is Defendant’s motiondismiss (Docket Entry No. 11), contending that
Plaintiff's discrimination claim is time-barred because he failed to serve Defendant within ninety
days of filing his complaint in federal court@gjuired by Fed. R. Civ. P. 4(m) and the statute of
limitations expired by the time he finally perfected s&#v Defendant alsmatends that Plaintiff's
complaint fails to allege sufficiently a discrimination claim under the federal pleading standards as

it does not: (a) identify the type of discriminatimnwhich Plaintiff alleges he was subjected; (b)



identify the factual basis for any discrimination claim; and (c) set out the essential elements of a
discrimination claim.
1. STANDARD OF REVIEW

A complaint must contain “a short and plaiatsment of the claim showing that the pleader
is entitled to relief.” Fd. R. Civ. P. 8(a)(2). “A pleadingdhoffers ‘labels and conclusions’ or ‘a
formulaic recitation of the elemenof a cause of acin will not do.” Nor does a complaint suffice
if it tenders ‘makes assertion[s] devoid of ‘further factual enhancemefsHhcroft v. Igbal556
U.S. 662, 678 (2009) (quotirBell Atl. Corp. v. Twomb}ys50 U.S. 544, 555, 557 (2007))nder
Federal Rule of Civil Procedure 8(e), “[p]leadimgast be construed so as to do justice.” Although
“Rule 8(a) does not require a plaintiff toepd his employment discrimination claims with
particularity, . . . the factual allegations in t@mplaint must be sufficiently clear to permit the
Court and the defendants to ascertain thereatithe claims that are asserteHdward v. Cargill,
Inc., No. 08-2057-STA-DKV, 2009 WI973086 3, at *3 (W.D. Tenn. Apr. 9, 2009) (citing
Swierkiewicz v. Sorema, S.B34 U.S. 506 (2002)).

“To survive a motion to dismisa,complaint must contain sufficient factual matter, accepted
as true, to ‘state a claim tdief that is plausible on its facé.Jackson v. Ford Motor Cp842 F.3d
902, 906 (6th Cir. 2016) (quotirigbal, 556 U.S. at 678). A claim telief is plausible if the facts
pled “allow[] the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged.’Igbal, 556 U.S. at 678 (citinfwombly 550 U.S. at 556)). The plausibility
standard requires “more than a sheer possilihigy a defendant has acted unlawfully. Where a

complaint pleads facts that are ‘merely consistetit'\@defendant’s liabilityit ‘stops short of the



line between possibility and plausity of ‘entitlement to relief.””Id. (quotingTwombly 550 U.S.
at 556-57)brackets and internal quotation marks omitted).

A court must construe the complg™in the light most favorale to the plaintiff, accept all
its allegations as true, and draw all reasamadierences in favor of the plaintiff. Mills v. Barnard
869 F.3d 473, 479 (6th Cir. 2017) @ibn omitted). Howeer, courts “need not accept as true legal
conclusions or unwarranted faeat inferences, and conclusoajlegations or legal conclusions
masquerading as factual alléigas will not suffice.”"D’Ambrosio v. Maring 747 F.3d 378, 383 (6th
Cir. 2014) (citation omitted). “Threadbare recitafshe elements of a cause of action, supported
by mere conclusory statements, do not sufficigbal, 556 U.S. at 678. Further, “where the
well-pleaded facts do not permigticourt to infer moréhan the mere possiiy of misconduct, the
complaint has alleged--but it has not ‘showftthat the pleader is entitled to relief.Td. at 679
(citation omitted). Whilgoro secomplaints are liberally constrdend are held “to less stringent
standards than formal pleadings drafted by lawydtgines v. Kerner404 U.S. 519, 520 (1972),
pro secomplaints “must still contain ‘enough facts tateta claim to relief #t is plausible on its
face.” Brown v. Matauszald15 F. App’x 608, 612 (6th Cir. 2011) (quotinggombly 550 U.S. at
570); Stanley v. Vining602 F.3d 767, 771 (6th Cir. 2010Jartin v. Overton 391 F.3d 710, 714
(6th Cir.2004) (citations omittedpKo seplaintiffs “are not automaticallgntitled to take every case
to trial’”” and “[l]iberal construt¢ion does not require a court torgure allegations on a litigant’s
behalf.”). Courts will “consiér documents filed after the comipla’as part of the pleadings.”
Brown 415 F. App’x at 613 (citation omitted).

“A motion under Rule 12(b)(6) is directsdlely to a complaintself . . . .” Sims v. Mercy

Hosp, 451 F.2d 171, 173 (6th Cir. 1971). Yet, irakating a plaintiff's complaint, under Fed. R.



Civ. P. 10(c), any matters attached to the plegsliare considered part thfe pleadings as are
documents that a defendant attaches to a motidistuss that are referreéd in the complaint and
“central” to the claim.Fagan v. Luttrell 225 F.3d 658, No. 97-6333, 2000 WL 876775, at *2 (6th
Cir. June 22, 2000) (citing/einer v. Klais and Co., Incl08 F.3d 86, 89 (6th Cir. 1997Rpndigo,
L.L.C. v. Township of Richmon@41 F.3d 673, 680-81{&Cir. 2011) (“[A] court may consider
‘exhibits attached [to #ncomplaint], public records, items &aping in the record of the case and
exhibits attached to defendant’s motion to dismidersgas they are referréalin the complaint and
are central to the claims cairted therein,” without conventy the motion to one for summary
judgment.”) (quotingBassett v. National Colléate Athletic Ass’n528 F.3d 426, 430 (6 Cir.
2008));Song v. City of Elyria, Ohj®85 F.2d 840, 842 (6th Cir. 199®Jaintiffs’ affidavits were
not outside the pleading as thdigd nothing more than verify th@omplaint, did not add anything
new and, in effect, reiterated tbentents of the complaint itselBailey v. City of Ann Arboi860
F.3d 382, 386-87 (6th Cir. 2017) (ctaumay consider vides when deciding ntimns to dismiss).
[11. ANALYSIS
A. TIMELINESS

Defendantcontends that because Plaintiff did setve his complaint whin the statute of
limitations, any claims that could have bessated under either Title VII or the ADEA are now
time-barred.(Docket Entry No12, at 4). A civil action under flé VII and the ADEA must be filed
within ninety days after recgng a right-to-sue notice from the EEOC. 42 U.S.C. § 2000e-5; 29
U.S.C. 8§ 626(e). Here, the BE issued Plaintiff his righttsue notice on May 11, 201{Docket
Entry No.1-1, at 1). In the Sixth Circuit, notiéce deemed given and the ninety-day limitations

period therefore beginsnning on the fifth day after the EEQhailing of a right-to-sue notice to



the plaintiff's “record residential address, by uetof a presumption @fctual delivery and receipt
within that five-day duration, uats the plaintiff rebuts that presumop with proof that he or she
did not receive notification within that periodGraham-Humphreys v. Memphis Brooks Museum
of Art, Inc, 209 F.3d 552, 557 (6th Cir. 2000) (empbamnd footnote omitty. Thus, barring
evidence to the contrary, the BE is presumed to have givehaintiff notice of its right-to-sue letter
on May 16, 2017, and the ninety-day limiteis period began taim from that datePlaintiff filed
this action on August 7, 2017, eighty¢l days after receiving noticé€Docket Entry Nol).
Defendantontendghat althougtPlaintiff timely filed his complaint, doing so only tolled
the 90-day statute of limitatiomkring the 90-day service perioddathat when the service period
expired without perfected service, the limibais period restarted arekpired before Plaintiff
actually servedefendanion December 16, 201{Docket Entry Nol12, at 1). Rule 4(m) of the
Federal Rules of Civil Procedupzovides: “If a defendarns not served within 90 days after the
complaint is filed, the courten motion or on its ownfeer notice to the plaintiff--must dismiss the
action without prejudice against tligtfendant or order that servioe made within a specified time.
But if the plaintiff shows good causer the failure, the court must extend the time for service for
an appropriate period.” Howevemder the 1993 amendments to FedCiv. P. 4 and the Advisory
Committee Notes thereto, if a plaintiff fails to compligh the time limit under Rule 4(m) for service
of process, a district court has the discretieaxtend the time for serse without a showing of good
cause.Henderson v. United Statésl 7 U.S. 654, 662 (1996)Jenzka v. Landstar Ranger In204
F.R.D. 322, 324-26 (E.D. Mich. 2001¢atz v. Chalker142 F.3d 279, 295 (6th Cir. 1998)
(Wellford, J. concurring) (quotinBanaras v. Liquid carbonic Indus. Cor@®4 F.3d 338, 340 (7th

Cir. 1996) (“[A]bsent good cause ftailure to serve i timely manner under the Rule, ‘the court



may, in its discretion, either dismiss the actiothaut prejudice, or dire¢hat service be effected
within a specified time.”) (citgons and emphasis omittedBoone v. HeyndNo. 12-14098, 2017
WL 3977524, at *7 (E.D. Mich. Sept. 11, 20£7).

On November 16, 2017, tihdagistrate Judge gaaintiff fourteen days to either return
proof of service or to request addital time to accomplish such servi§Pocket Entry No7). The
docket sheet reflects that the summonsretasned executed on November 22, 2QDbcket Entry
No.8). On December 13, 2017, the dildtrate Judge entered and Qrdeting that an attorney for
Defendantadvised that service in this action w@efective in that th person served was not
authorized to accept séce for the company(Docket Entry N09). The Magistrie Judge advised
that the Secretary of State’s office should have the name and addresgexfisterechgent for
service of process on the company and that Plaméf want to serve thaigent by certified mail
or personal service in case service was defectile.

Defendantcontends thaPlaintiffs November 22, 2017 return eérvice indicates that he
servedefendanbn August 7, 2017, a day prior to theutt’s issuance of the summons on August
8, 2017, which “makes absolutely no seasd the Court should disregard i{Docket Entry No.
12, at 2 n.2).Defendanglleges that it did not receiveetsummons and comjé until December
18, 2017.1d. While Defendant'sassertion may be true, the Msigate Judge cannot discern from

this record when Defendant wdefinitively served and itherefore unable to addreBRintiff’s

3See Campbell v. Angela Hospice Home Health Care, Nw. 06-CV-15513, 2007 WL
4571456, at *5 (E.D. Mich. Dec. 27, 2007) (declinin@tiopt a “bright line rule that the running
of a statute of limitations automatically resuraéshe conclusion of the 120 day period set out in
Fed.R.Civ.P. 4(m).")see also Whitaker v. Stampjr8D2 F.R.D. 138, 142-44 (E.D. Mich. 2014)
(“The Court believes that . . . an extension of time for service retroactively tolls a statute of
limitations under Rule 4(m) is correct.”).



statute of limitations argument under Rule 12(bj(&ccordingly, the Magitrate Judge concludes
that this argument fails.
B. FAILURETO STATE A CLAIM
1. Sex Discrimination

Absent direct evidence of discriminatida,state a claim fagex discriminatiomnder Title
VII, a plaintiff must allege plausible facts: (1) thatis a member of a peatted class; (2) that he
was qualified for the job; (3) that he experienar@ddverse employment action; and (4) that he was
replaced by someone outside of inetected class or was treatetfetiently than similarly situated
employees outside the protected claagight v. Murray Guard, In¢.455 F.3d 702, 709 (6th Cir.
2006). Because he is a male, Plaintiff's gender discrimination claim constitutes a “reverse
discrimination” claim.Simpson v. Vanderbilt Uni\359 F. App’x 562, 569 (6th Cir. 2009) (citing
Leadbetter v. Gilley385 F.3d 683, 690 (6th Cir.2004RQagozzine v. Youngstown State Uri.
Supp. 3d 1051, 1066 (N.D. Ohio 2014ff,d, 783 F.3d 1077 (6th Cir. 201%axwell v. Postmaster
Gen. of the United Statebllo. 13-10040, 2016 WL 465591, at *11 (E.D. Mich. Feb. 8, 2016);
Wright v. Memphis Police Ass’n, Ind&No. 14-2913-STA-DKV, 2015 WL 3407358, at *6 (W.D.
Tenn. May 26, 2015). In these types of claimssatisfy the first prong, “the plaintiff must
demonstrate background circumstances [to] supp®dubpicion that the defendant is that unusual

employer who discriminates against the majorignd to satisfy the fourth prong, “the plaintiff

“Under Rule 12(b)(5), a court may consiaeatters outside of the pleadings, such as
affidavits. “Facts as attested to in uncontroveat@davits may be considered in ruling on a motion
to dismiss under Rule 12(b)(5)Metropolitan Alloys Corp. v. State Metals Indus., J@d6 F.
Supp. 2d 561, 563 (E.D. Mich. 20067 Charles Alan Wright & Arthur R. Miller, Federal Practice
and Procedure 1366 (2d ed.). Had Defendant filedntstion under Rule 12(b)(5) it could have
submitted evidence as to the service issue.

10



must show that the defendant treated differently employees who were similarly situated but were
not members of the protected classSimpson359 F. App’x at 569 (internal quotation marks and
citations omitted)Leadbetter 385 F.3d at 690.

A Title VII plaintiff need not establish all @nents of a prima facie case of discrimination
to survive a motion to dismissSwierkiewicz534 U.S. at 512 (“Given that the prima facie case
operates as a flexible evidentiary standard, it shoot be transposed into a rigid pleading standard
for discrimination cases.”). “[S]o long as a compigrovides an adequate factual basis for a Title
VIl discrimination claim, it satisfies the pleadingquirements of Federal Rule of Civil Procedure
8(a)(2).” Serrano v. Cintas Corp699 F.3d 884, 897 (6th Cir. 2012)hus, although the complaint

need not present “detailed factual allegations,’ istallege sufficient ‘factual content’ from which

a court, informed by its ‘judicial experience and common sense,’ could ‘draw the reasonable

inference,” that Defendant discriminated agafstintiff with respect to an adverse employment
event. Keys v. Humana, Inc684 F.3d 605, 610 (6th Cir. 2012) (citations omitted).

The Magistrate Judge concludes that Plaitité#s not demonstrated that he is plausibly
entitled to relief under Title VII for sex discriminatioRlaintiff does not allege that he told Evans
that he believed that he was being harassed bechhisesex. Nor does Plaintiff allege that Evans
treated female employees better than he. Pliaaisio does not allege that he was replaced by a
female employee. Plaintiff magenly the conclusory assertiorattother employees in the same
or similar situation as he were treated better by being counseled instead of being terminated.
However, Plaintiff does not allege that these terale employees had verbal confrontations with

Evans or any other female supervisor or what the positions of these two female employees were.

Moreover, Plaintiff alleges that these two female employees worked at the Madison facility, a

11



different facility from the one in Bordeaux whdre worked. The Magistrate Judge has considered
Plaintiff's pro sestatus and has liberally construed theagings, but finds that Plaintiff has failed
to allege sufficient facts which set forth a cognledbderal claim. The Magistrate Judge also notes
Plaintiff was given ample opportunity tibef a response, but elected not to do so.
2. Age Discrimination

The Age Discrimination in Employment A¢*ADEA”) prohibits an employer from
discriminating against an individual “because of sadividual’'s age.” 29 L5.C. 8§ 623(a)(1). The
elements of an ADEA claim are that (1) the piiffinvas over 40 years old; (2) the plaintiff suffered
an adverse employment action; (3) the plaintifswgaalified for the job in question; and (4) the
plaintiff was either replaced by a person outdite protected class or treated differently than
similarly-situated individuals outside the protected cl&sen v. Fid. Investment374 F. App’x
573, 577 (6th Cir. 2010) (citinglitchell v. Vanderbilt Uniy.389 F.3d 177, 181 (6th Cir. 2004)).
Here, Plaintiff has failed to allege “sufficienatftual content’ from which a court, informed by its
‘judicial experience and common sense,’ could ‘draw the reasonable inference’ that Defendant
discriminated against Plaintiff because of his agkintiff only alleges that he was 56 at the time
of his termination. Plaintiff makes no mention oéag any of his filings. Plaintiff does not allege
that he was replaced by a substantially younger iddalior that or he was treated differently than
similarly-situated younger employees. Accordingly, because Plaintiff has failed to allege facts
sufficient to support a plausible inference of discrimination, this claim is without rBestouse

v. Rexam Beverage Can C630 F. App’x 461, 463-64 (6th Cir. 2015).
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3. Retaliation

“A plaintiff in a Title VIl or ADEA action may establish retaliation either by introducing
direct evidence of retaliation or by proffegi circumstantial evidence that would support an
inference of retaliation. Imwalle v. Reliance Med. Prod., In&15 F.3d 531, 543 (6th Cir. 2008).
Absent direct evidenct state a claim faetaliation, a plaintiff must allege plausible facts that: (1)
the plaintiff engaged in protected conduct; (2) the defendant had knowledge of this protected
activity; (3) the defendant thereafter took an employment action adverse to the plaintiff; and (4)
there was a causal connection between the peatedtivity and the adverse employment action.
Id. Again, a plaintiff need not establish all elemts of a prima facie case of discrimination to
survive a motion to dismiss, but must allege sufficient ‘factual content’ from which a court,
informed by its ‘judicial experience and common sense,’ could ‘draw the reasonable inference,”
that Defendant discriminated against Plaintkieys 684 F.3d at 610 (citations omitted).

An employer cannot retaliate against an employee who engages in any activity protected
under Title VII. 42 U.SC. § 2000e-3(a). Such protected activity may include either “oppos[ing]
any practice made an unlawful employment practic&hafking] a charge, testif[ying], assist[ing],
or participat[ing] in any manner in an investigation, proceeding, or hearilg.”Title VII's
anti-retaliation provision is similar in relevaespects to the ADEA’s anti-retaliation provision, and
that it is therefore appropriate to look to casesstruing Title VII as a source of authority for
interpreting the ADEA’s anti-retaliation clauseézox v. Eagle Distrib. C9510 F.3d 587, 591 (6th
Cir. 2007);Watford v. Jefferson Cty. Pub. Sc870 F.3d 448, 453 (6th Cir. 2017¢h’g denied
(Oct. 20, 2017) (“The ADEA contains a nearly identical anti-retaliation provision, 29 U.S.C. §

623(d), which is functionally equivalent for purposes of this analysis.”).
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The Magistrate Judge concludes that mi#i did not sufficiently plead conduct that
amounted to opposition to an unlawful employmeatpce. Plaintiff only generally complained
to the HR director that he was “harassed” by Evans refusing to tell him who informed her that he
was smoking and hiding in a closet and for her gitingmore work than he could handle. Plaintiff
does not allege that he told the HR director tiedbelieved that he was being discriminated against
on the basis of his gender or a@ea\wabue v. Wayne State Univ. Sch. of M&ti3 F. App’x 551,

553 (6th Cir. 2013) (The plaintiff “did not alleg@y facts or arguments in his complaint indicating
that he was engaging in a protected activity that resulted in retaliation by the defendants.”).
IV.RECOMMENDATION

Accordingly, for these reass, the Magistrate JudégRECOM M ENDS that Defendant’s
motion to dismiss (Docket Entry No. 11)B&ANTED and that this action &l SM | SSED WITH
PREJUDICE.

The parties have fowgén (14) daysfter being served with a copy of this Report and
Recommendation (“R&R”) to serve and file writtebjections to therfidings and recommendation
proposed herein. A party shall respond to the objecting party’s objections to this R&R within
fourteen (14) days after beingged with a copy thereof. Faikito file specific objections within
fourteen (14) days of receipt tfis R&R may constitie a waiver of furtheappeal. 28 U.S.C. §
636(b)(1);Thomas v. Ar474 U.S. 140, 155 (1985).

ENTERED this 4th day of June, 2018.

Isl Joe B. Brown
JOE B. BROWN
United States Magistrate Judge
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