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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
JAMES C. WHITWORTH,
Plaintiff, Case No. 3:17-cv-01121
V. Judge Aleta A. Trauger

CORECIVIC, INC., et al.,

Defendants.

MEMORANDUM

This pro se civil rights action under 42 U.S&1983 arises out d?laintiff James C.
Whitworth’s incarceration at two correctidndacilities in Tennessee—Trousdale Turner
Correctional Center and South CahiCorrectional Facility—that are operated by CoreCivic, Inc.
(CCI), the private for-profit corporation formergown as Corrections Corporation of America.
Whitworth claims that customs and policies iempented by CCI and its contract health-services
provider, Correct Care Solutions, LLC (CCS), ledimations of his Eighth Amendment right to
receive adequate medical care while incarcerdi2oc. No. 68.) CCliad CCS have moved for
summary judgment on Whitworth’s claims. (Dddos. 77, 81.) For the reasons that follow, the
defendants’ motions will be deniéd part and granted in part.

l. Factual Backgroundt
The facts of this case spanmahan two years, beginningttv Whitworth'’s incarceration

at Trousdale on April 28, 2016, and continuingtigh his incarceration &outh Central, where

1 The facts in this section erdrawn from Whitworth’s velied amended complaint, the
parties’ statements of undisputed material faats] the exhibits submitted in support of, and in
opposition to, the defendants’ motions for summary judgment.
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he was transferred on May 24, 2017. Whitworthgakethat the defendants’ wrongful conduct
continued through at least May 2018.

A. Trousdale

Whitworth arrived at Trousdale on Ap28, 2016, in the custody of the Tennessee
Department of Corrections (TDOC)SeDoc. No. 110, PagelD# 2207, 1 5; Doc. No. 121,
PagelD# 2453, 1 3.) At the time Whitworth was iceaated at Trousdale, CCI contracted with
CCS to provide medical servictsits inmates. (Doc. Nd.10, PagelD# 2207, 1 3; Doc. No. 123,
PagelD# 2466, 1 59.) Whitworth’s medical ret traveled with him to TrousdalsegeDoc.

No. 122, PagelD# 2459-60, § 16; Doc. No. 68, Ragel 163, 1 19) and showed that he had
undergone surgery to fuse his C5 and C6 vertebrae on August 19, 2010, to remedy an injury to his
cervical spine (Doc. No. 115-1, ggD# 2370; Doc. No. 122, Pd@et 2461, 1 20; Doc. No. 123,
PagelD# 2465, 1 54). The defendants do not disimatie\Whitworth notified Trousdale health
personnel during his intake proced®ut his surgery and that tredevant records could be found

in his medical file. (Doc. No. 115, PagelD# 2256, 1 26.)

According to Whitworth, he repeatedlytanpted to communicate with the Trousdale
medical staff regarding his need for medical cangréwent another spinadjury from the time he
arrived until August 2016. (Doc. No. 68, PagelD# 116B3.y Whitworth states that his attempts
to do so were hindered because he had ke access to the boxes Trousdale inmates were
required to use to submit medical or fsmall” requests and other grievanced.;(Doc. No. 115,
PagelD# 2256-57, 11 17-18, 29.) The defendants ddismite that there were no such boxes
available in either of the housing units which Whitworth was assigned in 201&egDoc.

No. 115, PagelD# 2256, 11 17-18; Doc. No. 122, PagelD# 2457-58, 1 11.) The defendants did not

install the boxes ifrousdale housing units untile week of April 20, 2017 SgeDoc. No. 115-



1, PagelD# 2394; Doc. No. 122, PagelD# 2457-58, | 1& paties agree that, for the first year
of Whitworth’s confinement at Trousdale, therereveesignated boxes aladile in the cafeteria
(or “chow hall”)? (SeeDoc. No. 122, PagelD# 2457-58, 1 11) Bihitworth states that inmates
would go weeks without havingccess to those boxas2016 because the prison was on lock-
down or inmates were being fed in the housing urfiselDoc. No. 68, PagelD# 1162—-63, 1 10,
22; Doc. No. 115, PagelD# 2255, 15.) Whitwoftinther states that there were no posted
instructions as to how inmatesutd otherwise access medical caresither of the units he was
housed in at Trousdale. (Dddo. 115, PagelD# 2256-57,  27.)

Whitworth states that, with other avenues fareell, he made repeated verbal requests for
medical attention to nurses where delivering medicine to oth@émates in his housing unit
between April and August 2016. (Doc. No. 68, PagelD# 116®8.) Whitworth states that the
nurses promised to “look into it” and “get baé® him but never followed up on his requesltd.)(
Whitworth also maintains that he made nuowsr requests that officers deposit his grievances
regarding requests for medical treatment in the designated chow hall grievance boxes for him, but
that the officers claimed they were not alloweddoso and that Whitworth would have to deposit
them himself. Id. at PagelD# 1162, 1 10.)

In August 2016, Whitworth againjured his cervical spineSge idat PagelD# 1163, 1 21;

Doc. No. 115, PagelD# 2255, 1 16.) Whitworth btites the injury to dlack of preventative

2 The parties dispute whether the depositarighe chow hall weréhe only ones available

at Trousdale before April 2017S¢eDoc. No. 122, PagelD# 2457-58, 1 11.) CCI maintains that
additional “depositories were located in wars common areas throughdwbusdale, includ[ing]

but not limited to walkwaysand the recreational yardId( (citing Doc. No. 121, PagelD# 2453,

1 5).) Whitworth states thattfhe only grievance and medicalpiesitories were located at the
chow hall[,]” (Doc. No. 115, Page#b2256, § 18), and points to CCS’s responses to his first set
of interrogatories identifying onlthe two mailboxes in the chow hall in which inmates could place
sick call requestsd. at PagelD# 2257, { 28).



medical treatment.” (Doc. No. 68, PagelD# 1163, | &fter the injury, Wltworth made “almost

daily” requests for medical care to officers asttier Trousdale staff. (Doc. No. 115, PagelD#
2256, 1 19.) Whitworth also states that he submitted sick call requests “when, on rare occasion, he
had access to the ‘sick call’ boXDoc. No. 68, PagelD# 1163, § 2®&/hitworth states that many

of his sick call requests went unamegsed. He also states that, even after the defendants installed a
box for sick call forms in his housy unit in April 2017, a nurse toldm that the medical staff did

not have keys to open the box and retrieve the submitted fdees.idat PagelD# 1165, 1Y 31—

32.) The record contains only fiweritten sick call requests frolVhitworth at Trousdale, all of

which appear to be dated between Ma0h2017, and May 17, 2017. (Doc. No. 115-1, PagelD#
2382-86.)

Whitworth and CCS agree that Whitworthitesl the clinic at Trousdale several times
between October 2016 and May 2048eking treatment for his negain and related issues,
although they dispute the precisember of visits and the spéciproviders who saw Whitworth
during each visit. eeDoc. No. 110, PagelD# 2209-13, 11 10-ZBhe record reflects the
following appointment history:

A clinic appointment or “sick call” wascheduled for Whitwortlon August 26, 2016Sge
Doc. No. 77-3, PagelD# 1247.) CCS asserts that VWhihwfailed to appeator that sick call.

(Doc. No. 110, PagelD# 2209, 1 12.) Whitworth nteiims that he was never notified of the
appointment.i¢.)

Registered Nurse (RN) Danadn saw Whitworth on November 10, 2CL@oc. No.

110, PagelD# 2209-10, 1 1seeDoc. Nos. 77-3-77-5, Pagel}#247-49.) The notes from that

3 CCS and Whitworth dispute whether NuPsactitioner Stephanie Ruckman and Licensed
Practical Nurse (LPN) Sandra Grisham were alesent at the Novemb&0, 2016, clinic visit.
(SeeDoc. No. 110, PagelD# 2209-10, 1 13.)



visit reflect that Whitworth complained of “neglain again,” mentioned his “C5-C6 fusion,” and
told Droun that he felt like hédad a pinched nerve. (Doc.oN77-3.) It appears that Droun
prescribed Ibuprofen for four da§gser protocol,” advised Whitworttto apply ice [at] intervals,”
and promised to refer him to a nurse practitiofN?) regarding his “cervical [spine] issues|.]”
(Id.) A list of corresponding “physician’s ordérshows that RN Droun and NP Stephanie
Ruckman signed off on the Novemb®d, 2016 prescription of Ibuprofén(Doc. No. 77-4,
PagelD# 1248.) Droun also signed an “institutioredlth services referral” form dated November
10, 2016, which records that Whitworth came in with neck pain that “radiates to [his] shoulder
[and] arm.” It also notes the possibility that Whitith had a pinched nerve, his history of cervical
spinal issues, and her recommdation of Ibuprofen and ice. (Doc. No. 77-5.) Droun noted “mild
bulging[,]” presumably related t@a/hitworth’s neck pain, and ¢hwords “Bone & Joint Clinic
Vandy” appear at the top of the fornd.j CCS maintains that this daoent initiated a referral to
the Vanderbilt Bone and Joint Clinic, but Whitwodlaims the document is a referral to an in-
house provider at Trousdale. (Doc. No. 110gd®@# 2210, 1 15.) There is no record of
Whitworth’s attending an appointment at Varizlk while he was incarcerated at Trousdfale.

The next entry in Whitworth’s Trousdateedical record is dated December 22, 2016, and
appears to be signed by NP Satha Smith. (Doc. No. 77-3.) Tleaitry reads: “Reviewed Referral

from Nursing appropriate treatntemay follow up if needed[.]”Ifl.) Whitworth states that Smith

4 Underneath Ruckman’s anddn’s signatures, LPN Grishasigned an entry that reads
“noted @ 0200 11/11/16[.]" (Bc. No. 77-4, PagelD# 1248.)

5 CCS also claims that Ruckman entered a r&tfoe a referral to # Vanderbilt Bone and

Joint Clinic into the Trousdale system approxieiafour months late on March 13, 2017. (Doc.

No. 110, PagelD# 2212, 1 23.) CCS submitted additional documentation regarding that request.
(SeeDoc. No. 77-12.) CCS has not submitted similar documentation regarding the purported
referral request on November 10, 2016.



reviewed only his medical fland deemed the recommended Ibuprofen and ice treatment to be
appropriate without seeing or examining h{poc. No. 110, PagelD# 2211, 1 16.) CCS maintains
that this entry shows that Whibsth “was seen again for a follow-up Problem Oriented Progress
visit relating to the previous complaint of nga&in in November, and ¢hreferral was renewed

and it was noted that he should follow up agfimecessary.” (Doc. No. 77-1, PagelD# 1241, | 14
(citing Doc. No. 77-3); DodNo. 110, PagelD# 2211, 1 16.)

On December 28, 2016, Whitworth saw LPN Jaragans and again complained of neck
pain. SeeDoc. No. 77-3, PagelD# 1247; Doc. No. 110, PagelD# 2211-12, 1 17.) Evans noted that
Whitworth’s “neck pain continuetdmentioned the prior “fusion,and stated that Whitworth had
requested a second mattress. (Doc. No. 77-3.) Evamotes further indicatthat he planned to
confer with an NP regarding the matis request and appriate medication. Id.) The
corresponding physician’s orders show thabh December 28, 2016, NP Smith prescribed
Whitworth fifteen milligrams of the anti-inflamatory drug Mobic for ninety days. (Doc. No. 77-

4.) Evans completed a “healthcare provider camigation form” addressed to Whitworth dated
December 28, 2016, explaining that “Ms|.] Sntiidis ordered [m]edication for you called Mobic

to help with pain, [b]ut said no on the masse (Doc. No. 77-6.) Eva's notes on Whitworth’s
medical record also reflect Smith’s orders: “Ganifvith] NP, ant[i-]infammatory Mobic ordered,

no mattress|.]” (Doc. No. 77-3.) CCS maintaibssed on this evidence, that NP Smith saw
Whitworth for a sick call on December 28, 2016. (Doc. No. 110, PagelD# 2211-12, 1 17.)
Whitworth disputes that Smith waor examined him on that dayld() The parties agree that
Whitworth was given a ninety-dasupply of fifteen milligram Meloxicam tablets, a generic
version of Mobic, on December 28, 2016, and tleatagain received Meloxicam in January and

February 2017.1¢. at PagelD# 2212, {1 18-19, 21.)



An entry on Whitworth’s medical chart ddtEebruary 15, 2017, shows a physician’s order
placing Whitworth on a CCS praler’s schedule for a neck euation. (Doc. No. 77-4; Doc. No.
110, PagelD# 2212, 1 20.)

On March 10, 2017, Whitworth submitted a sick call request for “severe pain in [his] neck
radiating down [his] right arm.” (Doc. No. 115-PagelD# 2386.) Oklarch 13, 2017, Whitworth
visited the clinic and complained about a bulging didus neck and pain in his shoulder and arm.
(SeeDoc. No. 77-3; Doc. No. 115-1, PagelD# 2430.)iwarth explains thahe was speaking to
a nurse in the clinic on Meh 13, 2017, when NP Ruckman walked in. The nurse asked NP
Ruckman to review Whitworth’s file; Ruckmatid and recommended a referral to Whitworth’s
original surgeon.(Doc. No. 68, PagelD# 1164-65, { 27; Doc. No. 88-2, PagelD# 2034.) After
that clinic visit,CCS provided Whitworth with an extra ttr@ss to use for thirty days. (Doc. No.
77-10; Doc. No. 110, PagelD# 2212, § 22.) NP Ruank noted that, on March 13, 2017, she placed
a referral request in the Trousdale system foitWdrth to see his “pndous surgen|.]” (Doc.

No. 77-3;seeDoc. No. 77-4.) CCS has submitted an “Offsite Services Referral Request” form that
appears to request an office visit Whitworth at “Vanderbilt Bonand Joint” with his “previous
surgeon[.]” (Doc. No. 77-12, PagelD# 1256.) CCSaubmitted an “off-site claims form” and
“consult sheet” that reference a requested “digpafacility” appointmentor Whitworth on June

21, 2017 at 7:45 a.mld| at PagelD# 1257-58.) These documanésnot dated, artlis not clear

from the documents themselves whether CCS or CCI transmitted these documents to Vanderbilt

6 CCS asserts that Whitworth saw Nickman on March 17, 2017, based on notes in
Whitworth’s medical record that are ddt®larch 17, 2017. (Doc. No. 77-1, PagelD# 1243, 1 22
(citing Doc. Nos. 77-3, 77-11)Whitworth states that he saw NP Ruckman on March 13, 2017,
and visited the clinic again on March 17, 2017, “to see the nurse [and] inquire why he had not
heard from anyone regarding his medmahdition.” (Doc. No. 110, PagelD# 2213, 1 24.)



or whether an offsite appointment for Whitwostlas actually scheduled. It is undisputed that
Whitworth did not attend an appdiment at Vanderbilt on June 21, 2017.

On March 28, 2017, Whitworth submitted a sicd cadjuest that reads: “Constant pain in
neck radiating down right shoulder [and] right atim losing feeling in both hands and feet. NP
Ruckman was sup[p]ose[d] to get me an apyfoent] with my Dr. (McNimara). Haven't heard
anything. Problem is getting worse[.]” (Dddo. 115-1, PagelD# 2385.) Whitworth submitted two
more sick call requests on Ab2, 2017, and April 6, 2017.1d. at PagelD# 2383—-84.) Both
requests reference Whitworth’s severe neck pain, numbness in his hands and feet, and the fact that
NP Ruckman told him she would refém to his surgeon at VanderbilSde id. On April 7, 2017,

LPN Melanie Manzo saw Whitworth for a sickll in response to these requesBeeDoc. No.

77-3; Doc. No. 110, PagelD# 2213, § 25; Doc. No. 115-1, PagelD# 2430.) Manzo noted that
Whitworth was experiencing pain in his neakdaright side and that he was “waiting on [an]
app[ointment] per nursing protocol[.]” (Doblo. 77-3.) Manzo gave Whitworth 325 milligram
doses of Tylenol to take as needed for four dagee (id. Doc. No. 77-4; Doc. No. 110,
PagelD# 2213,  26.)

On April 14, 2017, Whitworth filed a grievancegeeding the lack of medical attention he
had experienced over the past yeéidoc. No. 88-2, PagelD# 2033-34.) The grievance details
Whitworth’s repeated and unsuccessful requestsémtical attention, explairtie severity of his
spinal injury, and again asserts the neesdei® his spinal surgeon as soon as possidl¢.GClI

responded to the grievance on its merits on May 1, 2017, by stating that Whitworth had been seen

! It appears that Whitworth signed and datsslgrievance on April 14, 2017, and that Sqgt.
Pierce marked the grievance as receivedpril 26, 2017 (Doc. No. 88-2, PagelD# 2033), one
day after Whitworth says boxes fgrievances and sick call requestere first istalled in his
Trousdale housing unit (Doc. No. 122, Pageda%7-58, | 11). CCI agrees that such boxes were
first installed in various Trousdalaits between April 20 and 27, 2011d.{



and treated by several medical providers whodiaein him medication antthat he should place
another sick call for any further discomfortd.(at PagelD# 2035.) Whitwth appealed that
response on May 11, 201Td(at PagelD# 2033.) The Warden egal with the original response
on May 14, 2017, and Whitworth aggded again on May 15, 2017d.(at PagelD# 2032.) On
May 22, 2017, the TDOC Deputy Commissioner of Operations affirmed the original respanse. (
at PagelD# 2031.) It is undisputéldat Whitworth exhausted his administrative remedies with
respect to this grievance&séeDoc. No. 68, PagelD# 1162, § 13¢c. No. 88, PagelD# 2015-16,
1 4.) Whitworth also states that he submitted faduditional grievances regarding his claims in
this case before April 14, 2017, all of whichiwenanswered. (Doc. No. 111, PagelD# 2225, { 2;
Doc. No. 115-1, PagelD# 2255, 1 5.) CCI maintaivat the April 14, 2017 grievance is the only
grievance Whitworth filed at Dusdale involving claims relevait this action. (Doc. No. 88,
PagelD# 2015-16, 1 4; Doc. No. 111, PagelD# 2225, { 2.)

On May 17, 2017, Whitworth submitted another sick call request. (Doc. No. 115-1,
PagelD# 2382.) It reads: “I have severe neck pain, hands [@sdjdeng numb, pain radiating to
right shoulder and arm. | have made many rstsufor medical attention. Please helpd’) The
record shows that Whitworth did not receargy further medical attention at Trousdate€Doc.

No. 77-3.) Whitworth was transferred t®outh Central on May 24, 2017. (Doc. No. 68,
PagelD# 1165, § 33eeDoc. No. 110, PagelD# 2207, 1 5.)

B. South Central

CCI provides its own medical sétes to inmates at South @eal and does not contract
with CCS at that facility(Doc. No. 68, PagelD# 1165, { 33; Doc. No. 110, PagelD# 2207, 1 4.)

On the day Whitworth arrived &outh Central, its medical staéceived and reviewed his medical



records from Trousdafe(SeeDoc. No. 83, PagelD# 1421.) Whitwbmotified the medical staff
during his intake appointment on May 24, 2017, thaidebinjured his spine at Trousdale and had
an ongoing need for medical camdated to that injury.See id. Doc. No. 122, PagelD# 2460,
1 18.) The notes from that intake appointmenestiaat a “referral [isfequired.” (Doc. No. 83,
PagelD# 1421; Doc. No. 122, PagelD# 2460, 1 ©8.)May 30, 2017, Whitworth went to sick
call complaining of neck pai@nd numbness in his fingers. (D&o. 83, PagelD# 1421; Doc. No.
115-1, PagelD# 2431; Doc. No. 122, PagelD# 24618.J] He told the nurse that he needed
surgery, not medication, for his injury, and thessunoted a plan to “[r]lefer [Whitworth] to [a]
provider[.]” (Doc. No. 83, PagelD# 1421.)

On June 27, 2017, Whitworth saw NP Debra KellSeq id.at PagelD# 1422; Doc.
No. 122, PagelD# 2460, 1 19.) He complained theihbck pain was not timg better and told
Kelley that he was experiencing many of the sagrmaptoms that had led to his spinal surgery,
including “paresthesia, tingling, pain, [and] RiJrange of motion.]” (Doc. No. 83, PagelD#
1422.) He also stated that the “[p]ain [Hagken] present since Aug[ust] 2016 . . .Id.X Kelley
ordered an x-ray of Whitworth’servical spine and wrote in his chart: “Await referral to Dr[.]
Soldo for possible offsite [appointment.]t(; see alsad. at PagelD# 1423; Doc. No. 68, PagelD#

1166, 7 34; Doc. No. 122, PagelD# 2460, 119.) Whitwstdkes that he had an on-site x-ray on

8 CCI submitted Whitworth’s South Centradedical records under seal. (Doc. No. 83.)
However, both Whitworth and CCI include and diss these records elseavh in their publicly
filed documents.§eeDoc. No. 115-1, PagelD# 2324-80;®dlo. 122, PagelD# 2460-62, 11 18—
23.) Consequently, and because Whitworth hasiojetcted to public citadh of these documents,
the court will treat the Sah Central medical recor@s though they are public.
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June 29, 2017 (Doc. No. 68, PagelD# 1166, § 34; Doc. No. 115, PagelD# 2257, 1 31; Doc. No.
115-1, PagelD# 2431.)

On October 2, 2017, Whitworth saw an LRId complained of “continuous issues”
relating to his spine, including “radiatingipdand] numbness.” (Doc. No. 83, PagelD# 1425.)
Whitworth told the nurse that the pain interferathvinis ability to interact with visitors and that
it kept him from being able to play cards with his childréeh.) (He again mentioned his surgery
fusing his C5 and C6 vertebraedaagain stated that he was eng@ecing the same symptoms he
had experienced before that surgely. &t PagelD# 1426.) Whitworth also complained of anxiety
and an inability to sleepld.) The LPN referred Whitworth to mental health provider for his
anxiety and stress due to insomnia amdte “[r]efer to provider — NP.”I(l. at PagelD# 1425.)

On November 6, 2017, Whitworth saw Dr. JuseSoldo, an onsite medical provider at
South Central.geeDoc. No. 83, PagelD# 1427-28; Doc. No. 115-1, PagelD# 2431; Doc. No. 122,
PagelD# 2460-61, 1 19.) Dr. Soldo ordered twieekly physical therapy for six weeks and
referred Whitworth to Dr. McNamma at Vanderbilt Bone and id Center for an orthopedic
consult. SeeDoc. No. 83, PagelD# 1427-28; Doc. No. 115-1, PagelD# 2431; Doc. No. 122,
PagelD# 2460-61, 1 19.)

On November 20, 2017, Whitworth saw NP PearsBeelDoc. No. 83, PagelD# 1429-30;
Doc. No. 115-1, PagelD# 2431; Doc. No. 1PAagelD# 2460-61, 1 19.) Whitworth told NP
Pearson about his surgery and stated that lseew@eriencing neck pain, numbness, and tingling
in his hands. (Doc. No. 83, PagelD# 1429.) NP swanoted that Whitworth reported tenderness

upon palpitation of his neck, that hehéited a decreased range of motiah)( and that he had

o CCl states that the x-ray took placeJome 27, 2017. (Doc. No. 122, PagelD# 2460, 1 19.)
This difference is not material.
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an offsite visit with an ahopedics provider scheduled.(at PagelD# 1430). Pearson ordered
blood pressure checks for Whitworth three timesakato be reviewed kn on-site provider and
permission for Whitworth to sleep on a bottom bunk for three morgbes. if)).

Whitworth began physical #émapy on November 28, 2017Sge Doc. No. 83,
PagelD# 1455-62; Doc. No. 115-1, PagelD# 2431.)r€berds from his first physical therapy
appointment show a primary diagnosis of cervdiat disorder with radulopathy and note that
Whitworth had reported awakening about one yegr with neck spasms and reported “insidious
onset and progressive increase neck and [right uppeextremity] pain.” (Doc. No. 83,
PagelD# 1456.) A cervical compression test pastive, suggesting Whitevth had experienced
nerve root irritatio or inflammation. Id. at PagelD# 1460.) Whitworth attended physical therapy
sessions approximately twice a week for six weekse (idat PagelD# 1455-89; Doc. No. 122,
PagelD# 2462, 1 23.)

On December 1, 2017, Whitworth was transporto the Mid Tennessee Bone & Joint
Clinic, where he saw orthopedic espalist Dr. C. Douglas Wilburn.Sge Doc. No. 83,
PagelD# 1431, 1435-39; Doc. No. 115-1, PagelD# 2431; Doc. No. 122, PagelD# 2461, 1 20.)
Dr. Wilburn x-rayed Whitworth’s awical spine and noted a “[d]egerative disc at C6-7 with
some anterior spurring and disc space narrowifigpt. No. 83, PagelD#435.) Dr. Wilburn also
ordered an MRI of Whitworth’s cervical spine “to evaluate his C6-7 disc spalck. af
PagelD# 1438.) Dr. Wilburn scheduled an MRpaintment for Whitworth at Maury Regional
Hospital on December 11, 201W.(at PagelD# 1440), and alltov-up appointment with
Whitworth on December 15, 2017 (Doc. No. 115-gdtB# 2356). Under CCI security protocols,

both appointments were re-schestil(Doc. No. 122, PagelD# 2461, 1 20.)
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On December 21, 2017, Whitworth went to musick call and requested renewal of his
pain medicationsSeeDoc. No. 83, PagelD# 1432.) LPN Smitferred Whitworth to a provider.
(See id).

On January 9, 2018, Whitworth was transported to Maury Regional Hospital for a cervical
spine MRI. SeeDoc. No. 83, PagelD# 1432-33.) In the-C® region, the MRI showed “[d]isc
height loss and broad-based posterior disc bultteuncovertebral joinbsteophytes, right greater
than left. There is severe right and m@&de left neuroforaminal stenosislti(at PagelD# 1441.)
On January 26, 2018, Dr. Soldo reviewed the MRI results and wrote an order for an orthopedic
follow-up appointment with Dr. WilburnSee idat PagelD# 1432-33.)

On February 15, 2018, Whitworth saw LPN Smith again, complainingridtant pain that
kept him up at night and asking for pain medmatio help him sleep and to see the doc®eg(
Doc. No. 115-1, PagelD# 2337.)

On February 21, 2018, Whitworth was agasngported to the Mid-Tennessee Bone &
Joint Clinic for an appoiment with Dr. Wilburn. $eeDoc. No. 83, PagelD# 1433, 1445-50; Doc.
No. 115-1, PagelD# 2432.) Dr. Wilbunoted that the MRI showed “[s]ignificant degenerative
changes at the C6-C7 level” and d]ggenerative C6 disc bulge tlsbn the right side and causes
foraminal narrowing.” (Doc. No. 83, Pagel)#46.) His assessment of Whitworth’s medical
condition included “[o]steodtritis of [the] spine, with radidapathy, [in the] cervical region].]”
(Id. at PagelD# 1449.) After reviewing the MResults with Whitworth, Dr. Wilburn
recommended a steroid injectibmthe right C6-C7 regionld. at PagelD# 1449.) Dr. Wilburn
also encouraged Whitworth to eaxise and stretch several timgeslay and to continue to take
Ibuprofen and apply icer heat as neededd() On or about March 2018, Whitworth received

the prescribed steroid ggtion from Dr. Wilburn. $eeDoc. No. 83, PagelD# 1434, 1443-44.) It
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appears that Whitworth receiveahother steroid injection &éhe Mid-Tennessee Bone & Joint
Clinic on March 23, 2018SeeDoc. No. 115-1, PagelD# 2433.)

In an exhibit to his declaration in oppositito summary judgment, Whitworth describes
further interactions with South Central medistdff regarding his reqsts for pain medication
and issues with high blood pressurel. @t PagelD# 2432-33) Ifppears that Whitworth saw
several nurses and one on-site physiciawéen March 9, 2018, and May 14, 2018, inquiring
about when his pain medication would be rerwad discussing his elated blood pressure,
which the nurses and doctotrdtuted to his ongoing painld..) On May 17, 2018, Whitworth
began to receive pain medication agalic. &t PagelD# 2433.)

It is undisputed that Whitworth did not filegaievance related to hdaims in this action
while incarcerated at South Caalt (Doc. No. 111, PagelD# 2225, 1 3.)

Procedural History

Whitworth filed this action pree on August 7,@L7, while incarcerateat South Central.
(Doc. No. 1.) On August 22, 2017, the Court gedriWhitworth’s application to proce@uforma
pauperisand reviewed his originalomplaint under 28 U.S.C. § 1915A, finding that Whitworth
had stated colorable claimsaigst CClI and CCS under 42 U.S&1983 for violations of his
Eighth Amendment right to adequate medicare while incarcerate stemming from the
defendants’ policies arractices. (Doc. No. 5.)

On September 18, 2017, Whitworth moved #ortemporary restraining order and a
preliminary injunction. (Doc. No. 8.) The Magiate Judge issued a report and recommendation
on August 15, 2018, recommending that the Cderty Whitworth’s motion for a temporary
restraining order and preliminary injunction.d® No. 94.) The repb and recommendation

explained that there was insufficient evidence inr¢ioerd to satisfy theshgent prerequisites for
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granting the kind of preliminary junctive relief Whitworth sought.ld. at PagelD# 2090-95.)
The Magistrate Judge also noted that the proofiredjto justify a prelirmary injunction is much
more stringent than the proof required to survive a motion for summary judgrteenat (
PagelD# 2087 (quotindeary v. Daeschner228 F.3d 729, 739 (6th Cir. 2000)).) Neither
Whitworth nor the defendants objected to thport and recommendation. The court therefore
denied Whitworth’s motion for a temporary mesting order and preliminary injunction. (Doc.
No. 101.)

Whitworth moved for and was granted leave to amend his complaint. (Doc. Nos. 38, 67.)
The amended complaint makes two claims against CCl and CCS under 42 U.S.C. § 1983 for
violation of Whitworth’s Eighth Arandment right to adequate mealicare while incarcerated at
Trousdale and South Central. Whitworth bases€ighth Amendment claim in Count One on the
defendants’ customs or policies of ignoring or substantially delaying requests for medical
treatment. (Doc. No. 68, PagelD# 1166-69, | 3743&.Eighth Amendment claim in Count
Two centers on the defendants’ customs or polwidailing to provide adequate training to their
employees regarding provision of medical catd. &t PagelD# 1169, 1Y 55-57.) Whitworth
alleges that these customs gmudicies caused him unnecessard aranton infliction of pain.Ig.
at PagelD# 1168, | 45.)

Both defendants moved for summary judgtr@mAugust 13, 2018. (Doc. Nos. 77, 81.) In
its motion, CCS argues that Whitworth failedctmmply with pre-suihotice requirements under
the Tennessee Health Care Liability Act, thathlas not shown that CCS acted with deliberate
indifference, and that he cannot show thaCCS policy or custom caused him to suffer a
constitutional injury. (Doc. No. 78, Pagel33-43.) CCl makes the samguments and also

asserts that Whitworth failed to exhaust administeatemedies with respect to most of his claims.
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(Doc. No. 84, PagelD# 1496-1513.)eSflically, CCI concedes that Whitworth exhausted his
administrative remedies regarding his claim t@&tl had a policy or custom of ignoring or
tolerating Eighth Amendment violations at Trousdalé argues that he failed to administratively
exhaust his failure-to-traiclaim or his claim tat CCl had a policy ocustom of ignoring or
tolerating Eighth Amendment violations at South Centidal. & PagelD# 1498.) Whitworth
responded in opposition to both motions, arguing hiatlaims arise under federal law, that he
exhausted administrative remediesgarding all of his claimsand that the record contains
sufficient evidence for a reasonable jury to finatt6Cl and CCS violated his Eighth Amendment
rights by way of their resp@ge customs and policiesSéeDoc. Nos. 112-14.)

Legal Standard

Federal Rule of Civil Procedure 56 reqsireourts to grant a motion for “summary
judgment if the movant shows that there is naujee dispute as to any material fact and the
movant is entitled to judgment as a mattetasi.” Fed. R. Civ. P. 56(a). “A genuine issue of
material fact exists when there are ‘disputes daets that might affedhe outcome of the suit
under the governing law.'Moldowan v. City of Warren578 F.3d 351, 374 (6th Cir. 2009)
(quotingAnderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)). The moving party has the
initial burden of informing the court of the $ia for its motion and identifying portions of the
record that demonstrate the absenca génuine dispute over material fadadgers v. Banks
344 F.3d 587, 595 (6th Cir. 2003). The movingtypanay satisfy this burden by presenting
affirmative evidence that negates an elemetti®@hon-moving party’s alm or by demonstrating
an absence of evidence to support the non-moving party’s ldagquoting Celotex Corp. v.

Catrett, 477 U.S. 317, 325 (1986)).
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Once the moving party makes its initial showitigg burden shifts to the non-moving party
to provide evidence beyond tipdeadings and set fdrtspecific facts showg that there is a
genuine issue for triaMoldowan 578 F.3d at 374. “In evaluating the evidence, the court must
draw all inferences in the light rebfavorable to the nonmoving partyd. (citing Matsushita
Elec. Indus. Co. v. Zenith Radio Carp75 U.S. 574, 587 (1986)).

At this stage, “the judge’sifiction is not . . . to weigh thevidence and detaine the truth
of the matter, but to determine whether there is a genuine issue forltriggiotingAnderson
477 U.S. at 249). However, “[tlhe mere existenta scintilla of evideoe in support of the [non-
moving party’s] position will be insufficientb defeat a motion for summary judgmeiderson
477 U.S. at 252. Courts will only deny a motion $ammary judgment if, taking the record as a
whole, there is evidence on which a jurguld reasonably find for the non-moving party.
Moldowan 578 F.3d at 374 (citingnderson477 U.S. at 252).

Because Whitworth is proceeding without counthel ,court is mindful that his filings must
be liberally construedtrickson v. Pardusb51 U.S. 89, 94 (2007) (quotiigtelle v. Gamblet29
U.S. 97, 106 (1976)).

Analysis

“Section 1983 provides a civil enforcemiemechanism for all inmates who suffer
constitutional injuries at the hands of fig]person acting under loo of state law.””Ford v. Cty.
of Grand Traverse535 F.3d 483, 494 (6th Cir. 2008) (alt&wa in original) (quoting 42 U.S.C.

§ 1983). Because CCI and CCS perform the trasitigtate functions of operating a prison and
providing medical services to @®ns in state custodigpth act under color of state law and are
subject to being sued under Section 1888ezet v. Corr. Corp. of Anl02 F.3d 810, 814 (6th Cir.

1996) (quotingHicks v. Frey 992 F.2d 1450, 1458 (6th Cir. 1993)).
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Whitworth alleges that CCl and CCS, aecordance with their respective policies and
customs, deprived him of his right to adate medical care. (Doc. No. 68, PagelD# 1166—-69.)
Whitworth does not assert thahy individual CCl or CCS empyee is liable for violating his
rights. Rather, he relies on familiar Supee@ourt precedent—first articulatedMonell v. New
York City Department of Social Servicd86 U.S. 658 (1978), ar@ity of Canton v. Harris489
U.S. 378 (1989)—holding that a government bodypovate entity performing a government
function “can be found liable und& 1983 . . . where the [entititbelf causes the constitutional
violation at issue” through executi@f its own policies or custom€anton 489 U.S. at 385
(emphasis in original) (citinijlonell, 436 U.S. at 694-95). In such cases, the overarching question
is “whether there is a direct causal link betwgtbe entity’s] policy or custom and the alleged
constitutional deprivation.Canton 489 U.S. at 385.

A. State Law Notice Requirements Do No#pply to Whitworth’s Federal Claims

Whitworth does not bring any séataw claims in this actionSgeDoc. No. 68; Doc.

No. 110, PagelD# 2208-09, 11 8-9.) His amended complaint only includes claims under Section
1983. (Doc. No. 68.) Puzzlingly, however, both Gbd CCS argue that, because Whitworth’s
Section 1983 claims involve the adequacy of m&direatment, this coushould require him to
comply with provisions of th@ennessee Health Cal@bility Act (THCLA), Tenn. Code Ann.

§ 29-26-121(a)—(b), that mandate notice to healthcare providine st can be filed against
them. (Doc. No. 78, PagelD# 1333—-34; Doc. No. 84, PagelD# 1511-13.) Neither CCI nor CCS
cites any authority for the proptisn that the THCLA applies té/hitworth’s federal claims, and

the Court is aware of no &ia for that finding. To the contrary, cegimn this districhave held that

the THCLA “is wholly inapplicable” to Section983 claims for deliberate indifference to serious

medical needs under the Eighth Amendmé&mtitt v. McConnell No. 3:13-01003, 2015 WL
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632142, at *1 (M.D. Tenn. Feb. 13, 2015). The ddéats’ argument for summary judgment on
this ground fails.

B. CCI Has Not Shown that Whitworth Failed to Exhaust Any Aspect of His
Municipal Policy Claims

The Prison Litigation Reform Act (PLRA) reqgas plaintiffs to exhaust all available
administrative remedies, including prison griesauprocedures, befordifig an action addressing
the conditions of their confinemerorter v. Nussle534 U.S. 516, 524 (2002¢immelreich v.
Fed. Bureau of Prisons/66 F.3d 576, 577 (6th Cir. 2014)f'd, 136 S. Ct. 1843 (2016). The
purpose of this exhaustion requirement is tifotal[ ] corrections officials time and opportunity
to address complaints internally before allowing the initiation of a federal ¢am#el, 534 U.S.
at 525;see Reed-Bey v. Pramstallé03 F.3d 322, 324 (6th Cir. 2010The point of the PLRA
exhaustion requirement is to allgrison officials ‘a fair oppotnity’ to address grievances on
the merits, to correct prison errors that can dnwadikl be corrected and to create an administrative
record for those disputes thatentually end up in court.”).

Administrative exhaustion is affirmative defense for whitdefendants bear the burden
of proof. Surles v. Andisqr678 F.3d 452, 455 (6th Cir. 2012) (quotihmnes v. Bockb49 U.S.
199, 216 (2007)). To properly exhaasclaim, a prisoner must “tak[advantage of each step the
prison holds out for resolving theaai internally and by followinghe ‘critical procedural rules’
of the prison’s grievance procdsspermit prison officials to regiv and, if necessary, correct the
grievance ‘on the merits’ in the first instancRéed-Bey603 F.3d at 324 (quotirgy/oodford v.
Ngo, 548 U.S. 81, 90 (2006)). Exhaustion in th@ntext therefore regus compliance with
“applicable procedural rules’ . . . that ardfided not by the PLRA, buty the prison grievance

process itself.Jones 549 U.S. at 218 (quoting/oodford 548 U.S. at 88). écordingly, “it is the

prison’s requirements, and not the PLRA, thdindethe boundaries qfroper exhaustion[,]” and
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“[t]he level of detail necessary in a grievancetmply with the grievance procedures will vary
from system to system and claim to claim . .Johes 549 U.S. at 218. Grievances need not
“allege a specific Igal theory or facts thaorrespond to all the requiretements of a particular
legal theory.”Bell v. Konteh450 F.3d 651, 654 (6th Cir. 2006) (quotiBpencer v. Bouchard
449 F.3d 721, 725 (6th Cir. 200@progated on other grounds by Jong49 U.S. 199). Instead,
“it is sufficient for a court to find that a prisorigfgrievance] gave prison officials fair notice of
the alleged mistreatment or miswuct that forms the basis of thenstitutional ostatutory claim
made against a defendant in a prisoner’'s complaiuat. (alteration in original).

CCI attempts to divide Whitarth’s Eighth Amendment claims by legal theory and prison
for purposes of its exhaustion argum&dpecifically, although CClancedes that “Whitworth
exhausted his administrative remedies on th[evance” he filed aTrousdale regarding undue
delay in his medical care, it argues that Whitwdrdls not exhausted hisaoh that CClI’s failure
to train its Trousdale employeésd to a violation of his constitional rights. (Doc. No. 84,
PagelD# 1498.) CCl also assertatttbecause Whitworth did not file a second grievance after his
transfer to South Central, he falléeo exhaust either of his claimsth regard to that facility.ld.)

In response, Whitworth maintains that he @ndp exhausted all of his claims through the
grievance he filed and exhaussgdirousdale and points to the Gffievance procedure policy in

place at both facilities, which states that “inmagkall not be permitted to submit more than one
grievance arising out of the same or simitaident.” (Doc. No. 114, PagelD# 2248 (quoting Doc.

No. 88-1, PagelD# 2023, 11.1).) CCI replies thghitworth’'s exhausted grievance did not

mention employee training and cdulot have included his subsequent medical treatment at South

10 CCS has not raised administrative exhausticanaaffirmative defense. Accordingly, this
section only addresses Whitwlas claims against CCI.
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Central. GeeDoc. No. 120, PagelD# 2442-46.) It also agytiat the policy Whitworth cites only
prohibits duplicative grievances based on slaene incident and ds not apply hereld. at
PagelD# 2443.)

CClI's arguments misconstrue Whitworth’s micipal liability claims and misunderstand
the law governing administrative exhaustion urtthe PLRA. Whitworth’s claim against CCl is
that, while in CClI’s care at Trousdale and SdDéntral, he experienced a “lack of medical care
[that] was attributable to a policy or custom rattiem an isolated incident of indifference” and
that rose to the level of an Eighth Amendinanlation. (Doc. No. 5, PagelD# 23-24.) A plaintiff
may prove the existence of a policy or custoat th actionable under Section 1983 in four ways:

The plaintiff can look to (1) the municipslis legislative enactments or official

agency policies; (2) actions taken by ofis with final decision-making authority;

(3) a policy of inadequate training or sugeien; or (4) a custom of tolerance or
acquiescence of federal rights violations.

Thomas v. City of Chattanoog298 F.3d 426, 429 (6th Cir. 2005) (citations omitted).

Here, Whitworth pursues his Eighth Amendmeaims under two of these theories: first,
that CCl and CCS have unwrittgolicies or customs of inactioin response to violations of
incarcerated persons’ Eighth Amendment righsui@ One) and, second, that CCl and CCS have
unwritten policies or customs of failing to tnatheir employees adequately with respect to
providing medical care (Couiiwo). (Doc. No. 68, PagelD¥166—69.) Because the PLRA does
not require a grievance “to allege a specific légabry or facts that correspond to all the required
elements of a particular legal theory[,Bell, 450 F.3d at 654 (quotirfgpencer449 F.3d at 725),
CClI's argument that Whitworth did not exhaimss Eighth Amendment failure-to-train theory
separately from his Eighth Amément inaction theong unavailing. Whitworth was “not required
to exhaust [his] failure to train claims separafetyn the underlying incideatgiving rise to [his]

constitutional claims.Ramos v. MonteirdNo. CV 06-0832, 2008 WL 4184644, at *13 (C.D. Cal.
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Sept. 5, 2008)%ee Johnson v. Johns@85 F.3d 503, 517 (5th Cir. 2004) (“[A] grievance should
be considered sufficient to the extent that thevgince gives officials aifaopportunity to address
the problem that will later form the basis of the lawsuitCzapiewski v. BartoyNo. 07-cv-549,
2008 WL 2622862, at *2 (W.D. Wis. July 1, 2008n(fing that a prisonergrievance “identified
the core issue” from which “defendants cobl/e discovered any possible wrongdoing” related
to their actions, including a “failure to train”).

CCl also argues that Whitworth’s grievance oehausted his claims as they relate to his
incarceration at Trousdale and does not encemparm he experienced at South Central. As
pleaded in his Amended Complaint, WhitwortEghth Amendment claims against CClI include
his time at both institutions. (DodNo. 68.) It is undisputed thahitworth did not file any
grievances related to this amtiafter his transfer to Sou@entral. (Doc. No. 111, PagelD# 2225
26, 1 3.) The court must therefore determinetivar Whitworth’s April 14, 2017 grievance gave
CCI a fair opportunity to addre#ts relevant customs and policies at South Central as well as at
Trousdale.

Whitworth’s April 14, 2017 grievace states that he “hal[d] been requesting medical
attention for a very serious spinal issue sineg fyas at Northwest Correctional Complex” before
being transferred to Trousdake period of more than a yedDoc. No. 88-2, PagelD# 2034.) It
notified CCI that he previously “had a cervidakion surgery due to a ruptured disk” and had
“another disc issue that nded] immediate attention.'ld.) The grievance stated that Whitworth
had repeatedly requested medical help sincariied at Trousdale in April 2016, but that many
of his sick call requests went unanswered, and thedrMNPNs in the clinic who promised to refer
him to an NP for further treatment never did s®ed id. Whitworth states that he caught NP

Ruckman’s attention by chance during a climisit with an RN on March 13, 2017, and that
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Ruckman promised to refer him to his previous spinal surgéhi.But, “[o]nce again another
month ha[d] passed and [Whitworthdhaot] received any medical helpfd() The grievance
concluded by describing the sevefyWhitworth’s conditim: “neck pain with pain radiating into
[his] right shoulder and down [hisjght arm” that “never goes ay” and “losing feeling in both
hands and below the knees in both legkl’) (CCI responded to Whitworth’s grievance on the
merits, finding that “Whitworth ha[d] been seenseveral medical professionals for care and was
treated.” (d. at PagelD# 2035.) Both CCI and the TD@ffirmed this response in the following
appeals.Ifl. at PagelD# 2031-32.)

Drawing all inferences in Whitworth’s favor, @snust, the court finds that this grievance
put CCIl on notice that its emgplees and agents at Trousdalere repeatedly ignoring or
inadequately responding to Whitvth's requests for medical hetp address a serious medical
condition. CCI therefore had a fair opportunity ¢onsider these problems before judicial
intervention, including by investigating howvitas training its employees and agents and how
those employees and agents were implementing CCI’s stated policies regarding access to medical
care.See Porter534 U.S. at 524-2%;zapiewski 2008 WL 2622862, at *2. Whether CCI had
notice that these reported problems might extenthddities other thanfrousdale is a closer
guestion, one that the court finds involgguine questions ohaterial fact.

CCI maintains that “Whitworth’s grievance| ] regarding medical treatment at Trousdale
do[es] not begin to exhaust his claims regardnaglical treatment at SduCentral,” arguing that
his time at South Central involved “separate inetffd” and “different medical treatment provided
at a different facility by dferent medical providers.” (@. No. 120, PagelD# 2443.) This
argument again misconstrues Whitworth’s municipal liability claim, which does not rest on

“isolated incident[s] of indiffenece” by individual actors but oexecution of CCI's customs and

23



policies. (Doc. No. 5, PagelD# 24.Jiso ignores the fact that CCI runs both Trousdale and South
Central pursuant to what appear to be the same relevant written palangsafeDoc. No. 85,
PagelD# 1688, 1 Quith Doc. No. 86, PagelD# 1850, 1 9) atidht all of tle onsite medical
providers at Trousdale and SbuEentral are either employeassubcontractors of CCI.

Whitworth also cites record evidendeosving that CCI policy 501.01 prohibits inmates
from “submit[ting] more than one grievance arismg of the same or similar incident.” (Doc. No.
88-1, PagelD# 2023; Doc. No. 90-1, PagelD# 2066g9Rnable minds could find that this policy
indeed prohibited Whitworth from submittings&cond grievance regarding continued lack of
medical care for the same injury; this is patarly true because the grievance committee’s
response to Whitworth’s first appl of his April 14, 2017 grievandaecludes a cryptic note stating
that an “inappropriate heagriwas] held per policy 501.01[.]" (Doc. No. 88-2, PagelD# 2032.)
There is therefore a genuine issdienaterial fact regarding wheth€Cl had a fair opportunity to
correct its relevant customs and policies rdom medical care atdsith Central prior to
Whitworth’s filing of this suit.See Surle$78 F.3d at 457-58 (holdingahgenuine disputes of
material fact regarding administrative exgion precluded summagjudgment on exhaustion
grounds)Dodson v. CoreCividNo. 3:17-cv-00048, 2018 WL 4800824,*6 (M.D. Tenn. Oct. 3,
2018) (observing that “a triablssue of fact as to exhaustion” makes “a grant of summary
judgment inappropriate” (citation omitted)).

The cases CCI cites in support of its arguirtkiat Whitworth was required to file a
separate grievance at South Cahare inapposite becauak address exhaustion in the context of
claims against individual defendantéDoc. No. 120, PagelD# 2442-43.) None involves
exhaustion of a municipal lialiy claim addressing a custom policy—much less a municipal

liability claim brought against a pie contractor that ran the fatids on both ends of a transfer.
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And none appears to address ghievance procedures at issuere, which were drafted by the
TDOC and adopted by CCI.

For example, CCI cite€romer v. CarberryNo. 2:08-CV-203, 2010 WL 3431654, at *2
(W.D. Mich. Aug. 30, 2010), for the proposition thaticts in this circuit “have heard and rejected”
Whitworth’s argument that “TDOC Policy 501.0drevents inmates from filing multiple
grievances ‘arising out of the same oritamincident.” (Doc. No. 120, PagelD# 2442 (quoting
Doc. No. 111, PagelD# 2225, 1 3).) Biromerdid not address that policy, much less determine
how it applied to a municipal claim. Rather@dromer, an incarcerated person in Michigan alleged
that an individual defendant vio&at his constitutional right to actice his religion by calling him
a non-preferred version of his nhame durageligious servicen January 19, 2007. 2010 WL
3431654, at *1. Cromer only filed a gvemce regarding an incidenttivthe same defendant that
occurred the day before, on January 18, 20 7The court found that hiilure to separately
grieve the January 19th conduct, whichcc¢orred on a different day, under different
circumstances, deprived prisofficials of the opportunity to reew and correct that conduct prior
to the Court’s interventionld. at *2. Unlike the claims i€romer, Whitworth’s custom and policy
claims do not turn on isaled incidents of indifference bydividual defendants. CCI’s remaining
cases similarly involve failures by persons incarcerated in Michigan and federal facilities to grieve
specific incidents that were cealtrto their claims against inddual defendants; they do not
support CCI’'s argument that Whitworth failed to exs$ishis custom or policy claim in this action.
See Cummings v. Waltddo. 1:14-cv-932, 2015 WL 8488427 ,*4t(W.D. Mich. Nov. 20, 2015)
(report and recommendation finding that none ofghevances a plaintiff filed at two different
Michigan correctional facilities involved the incidents underlying his claims against individual

defendants)Christian v. Mich. Dep't of Corr. —Health SeryfNo. 12-cv-12936, 2013 WL
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5348832, at *4 (E.D. Mich. Sept. 24, 2013) (finding tp&intiff failed to exhaust his claims
against a particular individual defendant becahseapplicable Michigan grievance procedures
do not include discussions with the @#iof Legislative Corrections Ombudsmabjing v.
Graeser No. 1:10-cv-1191, 2012 WL 85113at *6 (W.D. Mich.Jan. 27, 2012) (report and
recommendation finding that a Migian plaintiff's grievances directed at a “Dr. Noronha” were
not relevant to his constitainal claim against “Dr. Graesdri his individual capacity)Antonelli
v. Crow, Civ No. 08-261, 2012 WL 4215024, at *13 (EKy. Sept. 19, 2012) (finding that a
person incarcerated in a federal facility innkiecky failed to properlygrieve his claim that
individual prison staff membersmoved him from an AlcoholcAnonymous group in retaliation
for filing grievances).

CCI therefore has not shown tliis entitled to summary juagent with respect to either
Count on exhaustion grounds.

C. There are Genuine Issues of Material Fact Regarding Count One, But the
Defendants Are Entitled to Summary Judgment with Respect to Count Two

Courts in this circuit engage a two-pronged inquiry whesonsidering municipal liability
claims under Section 198Bowers v. Hamilton Cty. Pub. Def. Comm&901 F.3d 592, 606-07
(6th Cir. 2007) (quotingcash v. Hamilton CtyDep’t of Adult Proh.388 F.3d 539, 542 (6th Cir.
2004));Doe v. Claiborne Cty.103 F.3d 495, 505 (6th Cir. 1996Xféaining that “[a] municipal
liability claim . . . must be examined by applyiagwo-prongedniquiry”). “We first ask whether
the plaintiff has asserted the deprivation ofghtiguaranteed by the Constitution or federal law.”
Powers 501 F.3d at 607 (first citinGash 388 F.3d at 542; and then citiAdkire v. Irving 330

F.3d 802, 813 (6th Cir. 2003)). Second, we aslketiwtr defendants “are responsible for that
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deprivation.! Cash 388 F.3d at 542 (citinBoe, 103 F.3d at 507)f. Powers501 F.3d at 607
(asking “whether the alleged deprivation was caused by the defendants . . .").

1. Whitworth Has Asserted A Federally Protected Right

Under the first prong, courts must consiaérether the asserteétights are federally
protected such that, if proven, 8 1983 wilbyide relief for their infringementPowers 501 F.3d
at 607;see also Cash388 F.3d at 542. Whitworth allegesatiCCl and CCS deprived him of
medical care for a serious injury while hesnacarcerated. (Doc. No. 68, PagelD# 1166—69.) It
is beyond question that the Eighth Amendmemviges people who armcarcerated with a
constitutional right to receive adequate medical care while in cudtadser v. Brennan511
U.S. 825, 832 (1994Estelle 429 U.S. at 103—04&lackmore v. Kalamazoo C}y890 F.3d 890,
895 (6th Cir. 2004). In the Supreme Court’s words,

elementary principles establish the goweent’'s obligation to provide medical

care for those whom it is punishing by inanation. An inmate must rely on prison

authorities to treat his medical needsthé authorities fail to do so, those needs

will not be met. In the worst cases, such a failure may actually produce physical

“torture or a lingering deht” the evils of most immediatconcern tahe drafters
of the [Eighth] Amendment.

Estelle 429 U.S. at 103 (quoting re Kemmler 136 U.S. 436, 447 (1890)). Because there is no
dispute that Whitworth has assattthe deprivation of a fedemght, the court next considers

whether the defendants arepessible for that deprivatio©ash 388 F.3d at 54%

1 Here, Whitworth’s municipal liability clans under the Eighth Amendment require, among

other things, establishing mumeil deliberate indifference and aielit causal connection between
a municipal custom or poljcand the assted injury.See Thomas398 F.3d at 429 (setting forth
standard for inaction theory of municipal liabilityJonnick v. Thompsorb63 U.S. 51, 61-63
(2011) (articulating standafdr failure-to-train theoryof municipal liability).

12 UnderPowersandCash plaintiffs need only assert a vaion of a constitutional right to
satisfy the first prong of theunicipal liability inquiry.Powers 501 F.3d at 607-0&ash 388
F.3d at 542put see Graham ex rel. Estate of Graham v. Cty. of Washi&%8\-.3d 377, 382
(6th Cir. 2004) (requiring plaintiff with municipal liability claim to prove “(1) that a constitutional
violation occurred; and (2) #t the County ‘is responsibfer that violation™ (quotingDoe, 103
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2. There Are Genuine Issues of Material Fact Regarding Whether the
Defendants Are Responsible for Violations of Whitworth’s Eighth
Amendment Rights Under an Inaction Theory of Municipal Liability

Under the second prong of theinicipal liability inquiry, plantiffs asserting Section 1983
claims based on an entity’s “custom or policystnidentify the policy, onnect the policy to the
[municipal entity] itself and show that the partauinjury was incurrethecause of the execution
of that policy.” Graham ex rel. Estate of Gram v. Cty. of Washtena®58 F.3d 377, 383 (6th
Cir. 2004) (quotingsarner v. Memphis Police Dep8 F.3d 358, 364 (6th Cir. 1993)). “[I]t is not
enough for a § 1983 plaintiff merely to identify contdpmoperly attributabléo the municipality.
The plaintiff must also dronstrate that, through itieliberateconduct, the municipality was the
‘moving force’ behind the injury allegedBd. Of Cty. Comm’rs of Bryan Cty. v. Brova20 U.S.
397, 404 (1997)Rryan Cty) (emphasis in original). The kenquiry thus becomes whether,
viewing the alleged policies and customs in light most favorable to Whitworth, there is
“sufficient evidence for reasonable minds to finddieect causal link’ bisveen [the defendants’
customs or] polic[ies] and the alleged denia[Whitworth’s] right to adequate medical care.”
Ford, 535 F.3d at 497 (quotirBryan Cty, 520 U.S. at 404).

Whitworth relies on two legal theories to idién defendants’ illegatustoms or policies,
alleging that CCl and CCS both have an unwrittestom or policy of iaction in response to
violations of incarcerated persons’ Eighth émidment rights (Count One) and an unwritten
custom or policy of failing to train their emplegs adequately with resgt to providing medical

care (Count Two). (Doc. No. 68, PagelD# 1166-1168¢ Thomas398 F.3d at 429. The Sixth

F.3d at 505—-06)). Whitworth has certainly assextiethtions of his Eighth Amendment rights
here. Even if Whitworth were geired to prove a constitutional violation to satisfy the first prong
of this analysis, the court finds that Whitwottths identified genuine isss of material fact
regarding whether his Eighth Amendment rightsemaolated, as explaed further herein.
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Circuit applies specific inquirie®r municipal liability claims bsed on each theory to determine
whether plaintiffs have idenit#d a custom or policy, connectédde policy to the defendant
municipal entity, and shown that the custonpolicy was the moving force behind the alleged
injury as required.
a. Count One: Inaction Theory
To prevail under an “inaction theory,” whergalicy of tolerating fedel rights violations
is unwritten but nevertheless extched],]” the plaintiff allegingnunicipal liability must show:

(1) the existence of a clear and persistent pattern of illegal activity;
(2) notice or constructive notiaa the part of the defendant;

(3) the defendant’s tacit approval of theconstitutional conduct, such that their
deliberate indifference in their failure totaman be said to amunt to an official
policy of inaction; and

(4) that the defendant’s custom was theving force’ or direct causal link in the
constitutional deprivation.

Thomas 398 F.3d at 429 (alterations omitted) (quotidge, 103 F.3d at 508)ee Milligan v.
United States644 F. Supp. 2d 1020, 1040 n.13 (M.D. Tenn. 2009) (citimgmas 398 F.3d at
429). The court finds thateihe are genuine issuesmhterial factwith respect teeach of these
four elements.

I Existence of a clear and persistent pattern of illegal
activity

The “illegal activity” at issue here is activity that violates the Eighth Amendment’'s
prohibition on deliberate indifferee to the serious medical nseaf an incarcerated pers@ee
Estelle 429 U.S. at 104-05. “A serious medical neédris that has been diagnosed by a physician
as mandating treatment or one that is so obwiwatseven a lay person would easily recognize the
necessity for a doctor’s attentionHarrison v. Ash539 F.3d 510, 518 (6tGir. 2008) (quoting

Blackmore 390 F.3d at 897). IBlackmore the Sixth Circuit recognizeithat “the seriousness of
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a prisoner’s medical needs ‘malgobe decided by theffectof delay in treatment.” 390 F.3d at
897 (emphasis in original) (quotitjll v Dekalb Reg’l Youth Det. Ctr40 F.3d 1176, 1188 (11th
Cir. 1994),overruled in part on other grounds by Hope v. Pel&36 U.S. 730 (2002)). In
Westlake v. Lucagor example, the Sixth Circuit held thatplaintiff states a cause of action for
deliberate indifference to a serious medical nebdre he or she “allegéisat prison authorities
have denied reasonable requests for medicaited in the face of an obvious need for such
attention where the inmate is thby exposed to undue suffering oe threat of tangle residual
injury.” 537 F.2d 857, 860 (6th Cir. 1976).

“Where a prisoner has received some meditahtion and the dispute is over the adequacy
of the treatment, federal courts are genenalyctant to second guess diwal judgments and to
constitutionalize claims whitsound in state tort lawDarrah v. Krisher 865 F.3d 361, 372 (6th
Cir. 2017) (alteration omitted) (quotingestlake 537 F.2d at 860 n.5). Mertheless, it is well
established that “[w]hen prison officials are agvaf a prisoner’s obvious and serious need for
medical treatment and delay medical treatmenthat condition for non-medical reasons, their
conduct in causing delay creates [a] constitutional infirmDafrah, 865 F.3d at 372 (alterations
in original) (quotingBlackmore 390 F.3d at 899kee also Estellet29 U.S. at 103 (recognizing
that “denial of medical care maesult in pain anduffering[,] which no one suggests would serve
any penological purpose”). The SixCircuit has also held that‘decision to provide an ‘easier
and less efficacious treatment’ may sufficeestablish deliberate indifferenc®arrah, 865 F.3d
at 372 (quotingVarren v. Prison Health Servs., In676 F. App’x 545, 552 (6th Cir. 2014)).

Whitworth relies on at least tleesources of record evidenicesupport of his argument
that there is a clear and persistent pattetgigiith Amendment violationisere. First, Whitworth

has submitted a damning report from the TDOC natigg its audit of two CCI facilities, Trousdale

30



and Whiteville® (Doc. No. 115-1, PagelD# 2395-2429.) The audit report founh imcertain
terms, that “[a]fter nearly two years in opeoati Trousdale Turner Cartctional Center still did
not comply with some of the Depaent of Correction’olicies, facility standards, and contract
requirements.” Ifl. at PagelD# 2422.) Among other defiocies, TDOC auditors noted that
“unimpeded access to sick call and grievance forms[] appeared to be an issue at both Trousdale [ ]
and Whiteville.” (d.) Other “[i]ssues of noncompliance”ith TDOC policies, standards, and
contract requirements that auditors “identifieding [their] tour at Trousdale included” the fact
that “[o]ne housing pod did not hageievance forms in the unit, and two pods did not have sick
call request forms.”I¢{l.) Auditors also noted that “[o]nly or@od out of four had instructions for
obtaining medical cangosted in the pod'id.), which lends support 8/hitworth’s testimony that
the required instruimins were not posted in eghof the units he was hain at Trousdale (Doc.
No. 115, PagelD# 2256-57, § 27). Whitworth’s undispetadence that sick call boxes were not
available in Trousdale housing units for at leastear of his incarcetian further bolsters the
report’s findings that access to mealicare at Trousdale was impeded.

Whitworth also points to his medical recordsnr both facilities sparing more than two
years, as well as his own sworn testimony. Thdisputed record evidence shows, among other
things, that Whitworth previouslynderwent spinal surgery to fuse his C5 and C6 vertebrae, that
the records from this surgery and subsequenbpettiic treatment were ims institutional medical
file at both Trousdale and South Central, and that thosedechow a history of ongoing
diagnosed spinal problems. The defendants do eptith that Whitworth suffered an injury to his

cervical spine in August 2016 while @ustody at Trousdale. Nursesbath facilities made notes

13 The period of the audit, which TDOC conducted from July 2014 to August 2017 (Doc.
No. 115-1, PagelD# 2406), overlapped with Whitwrtincarceration in Trousdale and South
Central.
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regarding a bulging disc in Whitworth’s neck while complained of severe, radiating pain and
numbness. There is further record evidence \taitworth’s pain prevented him from sleeping,
resulting in anxiety and stress fohich medical staff at South Central eventually referred him to
a mental health provider. And tleas record evidence that medistdff at South Central attributed
Whitworth’s issues with higblood pressure to his pain.

Through the lens of these facts in particulag, iécord, viewed in the light most favorable
to Whitworth, reveals a clear and persistent patésignificant delay in response to Whitworth'’s
requests for medical care at both facilities. For example, despite the fact that Whitworth notified
CCIl and CCS Trousdale health personnel &f jiior medical history upon his arrival on
April 28, 2016, and despite his repeated verbal rieguegarding his need for medical care related
to serious spinal problems, 196 days passed bafoiRN first saw Whitworth in the Trousdale
clinic.** That RN promised to refer Whitworth tan NP. Another 123 days passed before
Whitworth’s first undisputd visit with an NP? who finally granted Whitworth’s request for an
extra mattress to help with his spinal pain arateel issues and who told Whitworth that she was

going to refer him to an offsite specialist. Th#site referral appointmertid not take place.

14 There is a genuine disputeroaterial fact as to whether Whitworth missed an earlier clinic
appointment on August 26, 2016, but evigme had seen aRN on that date, ivould have been
120 days after his arrival at Tredale. Whitworth also mentionéa his amended complaint that,
in September 2016, he was takerthte clinic three hours after regimg an emergey sick call
and that, after several more hours of sitting orealdiench waiting to be seen by clinic staff, he
was in excruciating pain and asked to be retdrio his housing pod i@ down. (Doc. No. 68,
PagelD# 1163-64, 1 23.)

15 There is a genuine dispute of material fagfarding whether NP Ruckman was present at
the November 2016 appointment with Whittboror simply signed off on RN Droun’s
recommendation of Ibuprofen, and whether NRtSsaw Whitworth in December 2016 or simply
reviewed his medical records and determitied no further treatment was warranted.
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As soon as Whitworth arrived at South Celhtvéhitworth notified CCIl medical staff that
he had injured his spine while at Trousdale &mat he had an ongoing need for medical care
related to that injury and his prior medical higtof cervical spinal issues. Despite noting in his
medical record that a referral sveequired, 34 days passed befaneNP saw Whitworth, ordered
an x-ray, and referred him to an onsite doctds@ith Central. Anotmel32 days passed before
that onsite doctor saw Whitwortat which point the doctor determined that the appropriate course
of treatment for Whitworth’s injty and pain involved six weeks twice weekly physical therapy
and a referral to an offsite orthopedic specialibe physical therapy began more than six months
after Whitworth arrived at South Central and mownth year and a half after he first entered the
defendants’ care. Before that, iy forms of treatment Whitwortteceived related to his spinal
pain while in the defendants’ care were occagianaess to pain killers and ice and, eventually,
an extra mattress and temporary bottom bunk pass. At one point, Whitworth waited 147 days for
medical staff at South Central tenew his pain medations, despite his repeated requests.

When Whitworth finally saw an appropriateedical provider, his claims regarding his
injury and pain were confirmed. The defendanb not dispute that an offsite orthopedist
eventually diagnosed Whitworth with significateégenerative changeshis cervical spine and a
degenerative disc bulge and presedia course of steroid injections to alleviate Whitworth’s pain.
Whitworth first received a steroid injection matfgan nine months after he arrived at South
Central, and nearly two years aftee entered the defendants’ care.

Based on the record as a whole, the court finaisttiere are genuine issiof material fact
regarding whether the delays Whitworth expeded rise to the level of Eighth Amendment
violations, either because theflect non-medical delays in tréaj a known serious medical need

or because they reflect the repeated provisiogasfer and less effective medical treatment for a

33



serious medical conditiomarrah, 865 F.3d at 372 (citations omitted). A reasonable jury could
find that Whitworth’s previously diagnosed, onggj and painful cervical spinal problems were
sufficiently serious. The record evidence doesmdtde any medical reas why, for nearly two
years, Whitworth was not allowed to see any dioahd was given only occasional painkillers and
ice instead of the physical theygpnd steroid injections lateleemed medically necessary and
appropriate for his condition. A questionfatt thus exists as to that reason.

The defendants’ arguments tioe contrary miss the mark. CCS argues that Whitworth
cannot show a sufficiently serious medical naeder Eighth Amendmentastdards, but fails to
point to any record evidence in supporttmt argument. (Doc. No. 78, PagelD# 1335-36.) Both
CCS and CCI point to their writtepolicies as evidence that theég not have polies or customs
of inaction in response to Eighth Amendment \iolas, but Whitworth’s thewy of liability turns
on unwrittenpolicies and customs. In any event, CC&l CCI’'s written policies are the very
same TDOC policies that theéDDC itself found the defendants htiailly violated at Trousdale
during Whitworth’s inceceration there.

CCl also argues that “the only incident to which Whitworth points to establish the existence
of such a custom is his own,” and that such ewvie is insufficient asmatter of law. (Doc. No.

84, PagelD# 1504see alsdDoc. No. 120, PagelD# 2446-47.) That argument fails because, if
nothing else, it is factlig incorrect. In addition to the naécal records and testimony spanning
numerous incidents across twdfelient CCI facilities over theaurse of two years, Whitworth
points to the TDOC audit report, which found thia defendants did indeed have a custom of
disregarding their written policies regarding aax& medical care at Trousdale and at least one
other CCI facility during the time Whitworth wain their care. Moreove contrary to the

defendants’ arguments, Whitworth’s Eighth Andment claims go beyond mere disagreement
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with the treatment he received. Whitworth’s claemgompass the nearly two-year period in which
it appears that he may have received easierefssgive treatment for a serious medical condition,
and experienced dramatic delays in receiving effective and appropriate treatment for that
condition, based on what appear to be non-medical reasons.

Whitworth has therefore shown that genuine essaf material fact exist as to the first
prong of the inaction inquiry.

il. Notice or constructive notice

Neither CCI nor CCS appears to argue that it lacked notice of this pattern of potential
Eighth Amendment violations. Based on the wmiece that Whitworth exhausted while at
Trousdale and the TDOC audit, the court condutlat there is at least a genuine question of
material fact as to whether CCl and CCS waienotice of the pattern of medical delay.

ii. Municipal deliberate indifference
The third prong of the inaction theory analyes&s whether the defendants tacitly approved

the unconstitutional conduct, “suthat their deliberate indifference in their failure to act can be
said to amount to an offigi policy of inaction[.]” Thomas 398 F.3d at 429 (quotingoe, 103
F.3d at 508). This municipal deliberate indiffece standard, which derives from the Supreme
Court’s opinion inCanton is not to be confusedith the deliberate wtifference standard for
determining Eighth Amendment vidlans by individual actors. Ifrarmer v. Brennanthe
Supreme Court explained that, “while delibermidifference serves under the Eighth Amendment
to ensure that only inflictionsf punishment carry liability, the ‘term was used in @antoncase

for the quite different purpose of identifying ti@eshold for holding @ity responsible™ for
constitutional violations511 U.S. at 841 (first citingVilson v. Seiter501 U.S. 294, 299-300
(1991); and themuoting Collins v. Harker Heights503 U.S. 115, 124 (1992)). Und€anton

municipal “deliberate indifference’ is a striagt standard of fault, requiring proof that a
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municipal actor disregarded a knowrobwious consequence of [its] actioBryan Cty, 520 U.S.

at 410;see also Doel03 F.3d at 508 (“‘Deliberate indifferegian this contekdoes not mean a
collection of sloppy, or even reckless, ovghés; it means evidence showing an obvious,
deliberate indifference to [constitutional violations].”). Unlike the Eighth Amendment deliberate
indifference standarfbr individuals, theCantonmunicipal liability stadard is purely objective.
Farmer, 511 U.S. at 841 (“It wouldbe hard to describe th@antonunderstanding of deliberate
indifference, permitting liability to be premised obviousness or constructive notice, as anything
but objective.”)Castro v. Cty. of Los Angele&33 F.3d 1060, 1076 (9th Cir. 2016) (“The Supreme
Court has strongly suggested that the deliberaiéfenence standard for municipalities is always
an objective inquiry.”)see id.(first discussingCanton 489 U.S. at 390-96; and then discussing
Farmer, 511 U.S. at 841). “Whether a local govaent has displayed a policy of deliberate
indifference to the constitutional rightsitd citizens is generally a jury questio®&rry v. Baca
379 F.3d 764, 769 (9th Cir. 2004) (citation omittese Ford 535 F.3d at 486 (discussing jury
finding that county’s policiesxhibited deliberate indifference fmaintiff’'s medical needs).

CCI and CCS both argue that they were deliberately indifferent under the Eighth
Amendment standard as it applies to individiefliendants, but neither dreésses the question of
municipal deliberate indifference at issue hesaeDoc. Nos. 78, 84, 120, 124.) The court finds
that there is sufficient record evidence for reasdmjurors to find thahe defendants disregarded
known or obvious consequencedalkrating the patterns of conduescribed above, displaying
what amounts to an official policy of deliberate indifference to the Eighth Amendment rights of
incarcerated persons in theare, including Whitworth.

\Y2 Moving force or direct causal link

The defendants both suggest that Whitworthncé show that their customs or policies

were the moving force behind the alleged Eighthendment violations, but neither defendant
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cites any affirmative record evidence supportingpitsition or the spedd absence of record
evidence supporting Whitworth’s position. d® No. 78, PagelD# 1343; Doc. No. 84,
PagelD# 1504-05.) Such offhand and unsupportgdnaents are insuffient to prevail on
summary judgment motionSee Rodgers344 F.3d at 595. Viewing the record evidence in the
light most favorable to Whitwortta reasonable jury could concluiltet there was a direct causal
link between the defendants’ custom or poli@ly inaction in response to potential Eighth
Amendment violations and the violations Whittboclaims to have suffered. Reasonable minds
could also find a direct causal link between tlefendants’ custom grolicy of inaction and
Whitworth’s physical injuries, pain, and suffegi, including his August 2016 spinal injury and the
severe pain and numbness that ledxiety, stress, and ¢ih blood pressure.

Accordingly, the defendants have not showat tihey are entitled to summary judgment
on Count One.

b. Count Two: Failure-to-Train Theory

To prevail on a failure-to-train theory a@hunicipal liability, tre government entity’s
“failure to train its employees in a relevant respmust amount to ‘deliberate indifference to the
rights of persons with whom the [untrad employees] come into contacCbnnick v. Thompson
563 U.S. 51, 61 (2011) (alteration original) (quotingCanton 489 U.S. at 388). In that
circumstance, a failure to tramay “be properly thought of as a city policy or custom that is
actionable under § 1983.Connick 563 U.S. at 61 (quotinganton 489 U.S. at 389kee Gregory
v. City of Louisville 444 F.3d 725, 753 (6th Cir. 2006) (“Onkhen the failure to train amounts
to ‘deliberate indifference’ on behalf of the cityvard its inhabitants . . . will failure to train lead
to city liability under § 1983.”).Once again, it is the objectiv@anton municipal deliberate
indifference standard that appli@&yan Cty, 520 U.S. at 410 (“As our decision@antonmakes

clear, ‘deliberate indifference’ is a stringendrsdard of fault, requing proof that a municipal
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actor disregarded a known or obvious consequehfies] action.”). And, as with any claim for
municipal liability underSection 1983, there must be “a direausal link between a municipal
policy or custom and the alleged constitutional deprivatiGariton 489 U.S. at 385.

Whitworth may demonstrate that CCl and CCS&lable for failure to provide employees
with adequate training in one of two ways. He “can show ‘[a] pattern of similar constitutional

(11}

violations by untrained employees™ along wiiCl's and CCS’s “continued adherence to an
approach that [they] know[ ] ahould know has failed to preuenrtious conduct by employees
....."" Shadrick v. Hopkins Cty805 F.3d 724, 738-39 (6th Cir. 2015) (quo@unnick 563 U.S.

at 62);see Brown v. Shanet72 F.3d 927, 931 (6th Cir. 1999) (holding that “a conclusion of
deliberate indifference” is justified in the failuretrain context “where the city fails to act in
response to repeated complaints of constitutionahtiamis by its officers”). Alternatively, he “can
establish ‘a single violation of federal righdsscompanied by a showing th&Cl and CCS] ha|ve]
failed to train [their] employeds handle recurring situations presenting an obvious potential’ for
a constitutional violation.Shadrick 805 F.3d at 73%ee Brownl172 F.3d at 931 (holding that a
municipal entity’s “failure to provide adequateitring in light of foreseeable consequences that
could result from the lack of instruction” sufficient to “justify a conclusion of deliberate
indifference”). This second form of proof is griavailable ‘in a narrow nage of circumstances’
where a federal rights vialfion ‘may be a highly predictab@®nsequence of a failure to equip
[employees] with specific tools ttandle recurrig situations.””Shadrick 805 F.3d at 739 (quoting
Bryan Cty, 520 U.S. at 409). IShadrick v. Hopkins Countthe Sixth Circuit considered evidence
that LPN nurses working for a private contrawdical provider in a county jail “lack[ed] any

authority to diagnose medical conditions” aeddence that the same LPNs had a “blanket

inability . . . to identify and discuss the requirenseof [the private company’s] written policies
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governing their work.”ld. at 740. Against that lbldrop, the Sixth Circtiiheld that “[i]t is
predictable that placing an LPN nurse lackingghecific tools to handle the situations she will
inevitably confront in the jail setting will lead taolation of the constitutional rights of inmates.”
Id. Accordingly, failure to train prison medicataff may fall within the “narrow range of
circumstances” for which the secoadenue of proof is available.

Here, it is not clear which avenue of pradhitworth intends to pursue. His amended
complaint alleges that “Defendants|’] refusal d¢orrect the lack of medical care even when
confronted by hundreds, if not thousands of ma@diequest and grievees at [Trousdale] and
[South Central] is clear evidence of failurettain.” (Doc. No. 68, PagelD# 1169.) In support of
its motion for summary judgment, CCS has submittgaes of its written policies that appear to
require employee training regarding the provissbmedical care. (DadNos. 77-15, 77-16.) CCl
has submitted declarations from officials at Tsgale and South Central describing the number of
hours of training CCI provides its employees andrgjdhat the training is “designed and intended
to educate employees to identify inmates witldivel needs, to provide inmates with immediate
medical assistance as required, and to provisk@tes with timely access to medical treatment as
required.” (Doc. No. 85, PagelD# 1688; Doc. No. 86, PagelD# 1850.) Whitworth has not directly
disputed the existence of the defendants’ puegotraining programs. He argues only that his
“personal experience with the Defendants’ stafigwvere] unable to properly process his medical
referrals from multiple nurses and medical prosdgrow clear evidence of failure to train.” (Doc.
No. 114, PagelD# 2247.) Whitworth has not poirttedny additional read evidence regarding

training, and the court is not aware of dfy.

16 While Whitworth implies that others incare¢ed at Trousdale and South Central submitted
medical requests or grievancegagding lack of access to medicatesahere is no evidence in the
record in this case regardisgch requests or grievances.
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It therefore appears that Whitworth is askihg court to infer—baskon his experiences
with the defendants’ employee®aé—that the constitutional vations alleged here took place
because CCIl and CCS failed to train their emgésy In other words, Whitworth argues that, if
CCl and CCS had adequately tradl their employees regardingthrovision of medical care, the
Eighth Amendment violations he alleges would Imate taken place. Without more, Whitworth’s
failure-to-train theory cannaurvive summary judgmenfee Canton489 U.S. at 391 (holding
that, in the failure-to-train context, it is insuffictéto prove that an injury or accident could have
been avoided if an [employee] had had better aentraining, sufficient to equip him [or her] to
avoid the particular injury-causing conduct”). Thisin part, because such an inferential argument
ignores the required showing ofdaect causal link between” a custampolicy of failing to train
employees and the constitutional deprivations allelgedt 385;see also idat 390-91 (“That a
particular [employee] may be watssfactorily trained will not alone suffice to fasten liability on
the [municipal entity], for the [employee’s] shavmings may have reléed from factors other
than a faulty training program.”).

The court therefore finds that there is nawgee dispute of mat®al fact regarding
Whitworth’s failure-to-train thexy of liability. The defendantare entitled to summary judgment
with respect to Count Two.

Conclusion

For the foregoing reasons, CCl's and CC&tions for summary judgment (Doc. Nos.
77, 81) will be denied in part and granted in part.

An appropriate order will enter.
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ENTERED this 29th day of March 2019.
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UnitedStateDistrict Ju
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