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INTHE UNITED STATESDISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

STELLAR-eMARKETING, INC,,

Plaintiff,
NO. 3:17-cv-01130
V.
JUDGE CAMPBELL
CINDY KOLAT, individually; MAGISTRATE JUDGE BROWN
MERCEDESRESTORATION, LLC,
d/b/aMR. RESTORE; JOB-DOX,
LLC; and CLINT W. JUNELL,

individually,

Defendants.

N N N N N N N N N N N N N

ORDER

Pending before the Court is Plaintiff's Motion to Confirm Arbitration AwdRbc. No.
62) and Defendants’ Motion to Vacate Arbitration Award. (Doc. No. 71). The partibsfised
memoranda in support of their respective positions. (Doc. Nos. 69, 73, 74).

For the reasons below, Plaintiff's motion to Confirm Arbitration Award (Doc. Noi$2)
GRANTED, and Defendants’ Motion to Vacate Arbitration Award (Dos. No. 7DESII ED.

l. BACKGROUND

Plaintiff filed this lawsuit against Defendankdercedes Restotian LLC, d/b/a Mr.
Restore, Joibox, LLC, Clint Junell, and Cindy Koladn August 9, 2017alleging breach of
contract, breach of duty of loyalty, tortious interference with contract, violatiaihe dfennessee
Uniform Trade Secrets Act (“TUTSA")Tenn. Code Ann. 8§ 425-1701et seq and civil
conspiracy (Doc. No. 1).Plaintiff's relief soughtmcluded compensatory damages atidrneys’
fees (Id.) The claims against Mercedes Restoration LLC,-Dok LLC, and Clint Junell

(“Defendanty were referred to arbitration pursuant to the contracts between Plaintiff aed thes
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defendantsnd the agreement of the parttg®oc. No. 30). On December 1, 2017, Plaintiff filed
a claim with the American Arbitration Association (“AAA”), seeking dansafmr breach of
contract, trade secret violations, and conversi(BeeDoc. No. 693 at 2). Plaintiff's arbitration
claim expressly souglittorneys’ feesnd arbitration costsld.).

At the conclusion of the arbitration proceedingke tarbitrator warded Plaintiff
compensatory damages for claims of breach of contract and violation of the Teruei$ses
Trade Secrets Act (“TUTSAattorneys’ feesand costs and expens@sbitration Award, April

15, 2019, Doc. No. 63-1)The total award was apgioned as follows:

Economic Damages $42,016.00
Attorneys’ fees $48,301.32
Costs and Expenses $2,122.02
Arbitrator Fees and AAA

Administrative Fees $11,037.50
Costs and Expenses Paid Directl

by Stellar to ThirdParty Vendors $7,309.08
Total Award $110,785.92

Plaintiff immediately moved to confirm the arbitration award. (Doc No. 62, Apr. 25,
2019). On May 6, 2019, Defendant filed an Appeal of Award with the AAA, arguing that the
award of attorneys’ feemnd costs was outside the scope of the authority granted to the arbitrator
through the contract to arbitrate. (Doc. No-§9 The arbitrator also denied the request for
modification, finding that Defendants were requesting a modification of the meths afvard

and that the arbitratois' not empowered to redetermine the merits of any claim already decided.”

L Defendant Cindy Kolat is not party to the arbitration agreement and the claims hgainste not submitted
to arbitration. On June 16, 2018, the Court stayed this case as to all partiag pemdésult of arbitration. (Doc. No.
59). On May 21, 2019, the stay was lifted so that the Court could consider the instant.rfidtdonblo. 68).

2 The procedural history of this case before the arbitrator is taken freambiitrator’'s Ruling on Appeal. (Doc.
No. 693).



(Doc. No. 693, May 8, 2019). The arbitrator continued, “Here, even if the award of Attorney’s
Fees, Costs and Expenses, Arbitrator Fees and AAA Administrative Feesrraasoesly
awarded, (1) [Defendants] waived any right to raise this issue on “appeal” or pucsRaite: 60,

(2) never presented any defenses, evidence, or law to support this interpretation ofréog, cont
and (3) the requested relief would not correct clerigalpographical, or computational errors in
the award, but instead would be tantamount to redetermining the merits of the didim.The
arbitrator also noted that although all three Defendants are represenitedsbynie counsel, only
two of the three defendants would benefit from a ruling in their faia). (Thearbitrator found
that thethird Defendant, Clint Junell, was not in contractual privity WAtintiff and therefore not
subject toarguabledamages limitations in the contract, woblel left solely responsible for the
entire award of attorneys’ feasd costs.I(.).

After receiving the arbitrator’'s Ruling on Appg#@loc. No. 693), Defendants filed the
instant Motion to Vacate Arbitration Awat®oc. No. 71)raising the same issue as was presented
to the arbitrator on appeathe arbitrator exceeded the scope of authority under the contract by
awardingattorneys’ feesnd costs.

. ANALYSIS
A. Choiceof Law

The parties have cited both federal and Tennessee arbitration steRlaediff seels
confirmation ofthe arbitration awardnderthe Federal Arbitration Act'FAA”), 9 U.S.C. 8§ 9
andDefendants seek to vacate the arbitration award pursudefennessee Uniform Arbitration
Act, Tenn. Code Anrg 295-313 (Doc. No. 71).

The FAA applies to contracts “evidencing a transaction involving commeiee.Frizzell

Const. Co., Inc. v. Gatlinburg, L.L.Q S.wW.2d 79, 884 (Tenn. 1999) (applying FAA to contract



involving interstate commerce to “ensure that the arbitration agmebetween the parties is
enforced according to its terms”). Here, the claims at issue involve contraotefet marketing
services between parties in Texas and Tennessee and is therefore “a dransaotving
commerce.” See Georgia Power Co. @imarron Coal Corp, 526 F.2d 101, 107 (6th Cir. 1975)
(affirming the application of the FAA to transactions involving commerce).

“Although the FAA generally preempts inconsistent state laws and governs atsaxpec
arbitrations concerningransactio[s] involving commercé,parties may agree to abide by state
rules of arbitration, antenforcing those rules according the terms of the agreement is fully
consistent with the goals of the FAASavers Prop. & Cas. Ins. Co. v. Nat'l Union Fire Ins..Co
748 F.3d 708, 7146 (6th Cir. 2014) (citingfuskegorCent.Dispatch 911v. Tiburon, Inc.,462
F. App’'x 517, 522-236th Cir.2012). In deciding whether to apply the FAA or state law, “the
central inquiry in this choicef-law determination is whether the parties unambiguously intended
to displace the FAA with state rules of arbitrationd:

The choice of law provision in the conttastates: “This Agreement shall be governed in
accordance with the laws of the State of Tennessee. All disputes under this aystethée
resolved by litigation in the courts of the State of Tennessee including the federslticerein
... (Doc. No.63-2,  17). The plain language in the contract does not evidesiearanten to
apply state rules to the arbitration. There is no specific reference to thes$eanUniform
Arbitration Act or other indication that the laws of Tennessee should appbificallyto the
arbitration In the absence of clear intent of the parties to apply Tennessee law to th&@rbitr

as opposed to just the contract, the Court will apply the federal law to the arbiteaieny

3 For purposes of the pending ruat, there is no relevant difference between the federal and state
law. The Tennessee Uniform Arbitration Act (“TUAA"), includes mandatory langudbe court shall

confirm an awardunless,within the time limits hereinafter imposed, grounds are urged for vacating or
modifying or correcting an award ...” Tenn. Code Ann. § 29-5-312. Under the TUAA, as under the FAA
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B. Standard of Review

“The Federal Arbitration Act (‘FAA’) expresses a presumption éinbitration awards will
be confirmed.Nationwide Mut. Ins. Co. v. Home Ins. C429 F.3d 640, 643 (6th Cir. 2005). To
that end, “[w]hen courts are called on to review an arbitrator’'sidacthe review is very narrow;
it is one of the narrowest standards of judicial review in all of Americaspjwience.'Samaan
v. Gen. Dynamics Land Sykc., 835 F.3d 593, 600 (6th Cir. 2016)he Federal Arbitration Act
provides that a court may lgrvacate an arbitration in the following instances:

(1) Where the award was procured by optron, fraud, or undumeans;

(2) Where there was evident partiality or corruption in the arbitrators, or either
of them;

(3) Where the arbitrators were guilty of misconduct in refusing to postpone the
hearing, upon sufficient cause shown, or in refusing to hear evidence
pertinent and material to the controversy; or of any other misbehavior by
which the rights of any party have been prejudiced; or

(4) Where the arbitrators exceeded their powers, or so imperfectly executed

them that a mutual, final, and definite award upon the subject matter was
not made.

9 U.S.C. § 10(a).

An objection based on 9 U.S.C. § 10(a}4)that an arbitrator exceeded his powers

must meet an exacgrtest:

A party seeking relief under [this] provision bears a heavy burden. “It is not
enough ... to show that the [arbitrator] committed an ermreven a serious
error.” Because the parties “bargained for the arbitratmnstruction of their
agreement an arbitral decision “even arguably construing or applying the
contract” must stand, regardless of a ceuview of its (de)merits. Only if
“the arbitrator act[s] outside the scope of his contractually delegated
authority”—ssuing an award that “simplseflect[s] [his] own notions of

one of the enumerated grounds for vacating an award is that “the arb#pateesied their powers.” Tenn.
Code Ann. § 2%-313(a)(1)(C). SeeKahn v. Regions Bank61 S.W.3d 505, 510 (Tenn. Ct. App. 2014)
(“the language of the judicial review provisionthe TUAA are substantially similar to those in the FAA”)
(quotingPugh’s Lawn Landscape Co., Inc. v. Jayson Dev. C8g0 S.W.3d 252, 259 (Tenn. 2010)).



[economic] justice” rather than “draw[ing] its essence from the contract”
may a court overturn his determination. So the sole question ... is whether the
arbitrator (even arguably) interpreted the partestract, not whether he got
its meaning right or wrong.
Oxford Health Plans LLC v. Sutté569 U.S. 564, 569 (2013).
It is well established that @arty may waive & objection to the jurisdiction of arbitrators
by acquiescing in the arbitratigenerally or as to specific issuBee Nationwide Mut. Ins. Co. v.
Home Ins. Cq 330 F.3d 843, 846 (6th Cir. 20Q8pnsidering whether defendant waived objection
that arbitators were without authority to award payment to a third pasgg alspJones Dairy
Farm v. Local No. PL236, United Food and Comm. Workers Int’l Union, AFIO, 760 F.2d
173, 175 (7th Cir. 1985) (“If a party voluntarily and reservedly submits an issue to arbitration, he
cannot later argue that the arbitrator had no authority to resolve it.”).
C. Scopeof Authority
“The terms of the contract define the powers of the arbitteBmivay Pharmaceuticals,
Inc. v. Duramed Pharmaceuticals, Ind42 F.3d 471, 476 (6th Cir. 2006)he contracts between
Plaintiff and Defendants state:
[A]lny controversy or claim arising out afr related tothis Agreement,
including, without limitation, the interpretation or breach thereof, shall be
submitted by either party to arbitration in Davidson County, TN and in
accordance with the Commercial Arbitration Rules of the American
Arbitration Association ... The arbitrator shall have the power to enter any
award that could be entered by a judge of the state courts of Tenndssge sit
without a jury, and only such power, except that the arbitrator shall not have
the power to award punitive damages, treble damages, or any other damages
which are not compensatory, even if permitted under the laws of the State of
Tennessee or any othapplicable law.
(Doc. Nos. 72-3, 72-4).

The scope of the arbitrator’s authority is further defined byGbmmercial Arbitration

Rules (the “Rules”) of the American Arbitration Associatiprwhich the parties adopted for



purposes of the arbitrationThe Rules provide that the arbitrator “shall have the power to rule on
his or her own jurisdiction, including any objections with respect to the existence, socgdelityr

of the arbitration agreement or to the arbitrability of any claim or countertlaymerican
Arbitration AssociationCommercial Arbitration Rukeand Mediation Procedures (“Commercial
Arbitration Rules”) (Oct. 1, 2013),lRe 7(a). The Rules further provide that “a party must object
to the jurisdiction of the arbitrator or tlaebitrability of a claim or counter claim no later than the
filing of the answering statement to the claim or counterclaim that gives rise to theooiijdd.

at R7(c). “The award of the arbitrator(s) may include ... an award of attorfessif all @rties

have requested such an award or it is authorized by law or their arbitration agre&@meantR
47(d). Finally, the Rule provide that“the arbitrator shall assess the fees, expenses, and
compensation ...[andhay apportion such fees expenses and compensation among the parties in
such amounts as the arbitrator determines is appropiidtet R47(c).

TUTSA provides that a court “may award reasonable attorney’s fees to thdipgeva
party” if: “(1) A claim of misappropriation is made in badtlfgi(2) A motion to terminate an
injunction is made or resisted in bad faith, or (3) Willful and malicious misappropriexists.”
Tenn. Code Ann. 8§ 425-1705. Defendants do not dispukeat attorneys fees are an available
remedy under TUTSAhat cauld be entered by a judge of the state courts of Tennéddeedo
Defendants argues that the arbtrator’'s award of attorneys’ fees did nottFaii wme of the
statutorily enumerated bases for awarding fees. Defendants atgteabthe arbitratoneeeded
his authority because the arbitration clause in the contract limited the avagafbelyr to
compensatory damage#ccordingly, the Court considers only whether the award of attorneys’
fees and costs exceeded the scope of authority granted to the arbitrator by therpénges i

arbitration clause.



Through their agreement and adoption of the Commercial Arbitration Riésarties
granted tharbitrator the authority to construe the scope of the arbitration agre€oemnercial
Arbitration Rules7(a). The arbitrator's construction of the contract is entitled to “substantial
deferencdecause it is the arbitrator’s construction of the agreement, not the coundtsuction,
to which theparties have agre€dSolvay Pharmaceuticals, Inc. v. Duramed Pharmaceuticals,
Inc., 442 F.3d 471, 476 (6th Cir. 2008ee alspOxford Health Plans LL&. Sutter 569 U.S.

564, 569 (2013) (“[A]n arbitral decision ‘even arguably construing or applying the contract’ must
stand, regardless of a court’s view of its (de)merits.”).

Here, he arbitration award evidences consideratiorthaf contractual limits on scopé o
authority, specifically acknowledging that the arbitrator was without power to award “punitive
damages, treble damages, or any other damages which are not compensatory.” (Award, Doc. No.
69-3 at 2). Thearbitrator was arguably interpreting the contrpatticularly the available award,
when he decided to award attornefees and costs. Under the highly deferential standard this
Court must apply under the FAA, Defendants have not met their burden to show that therarbitrat
exceeded his authority whée awardedttorneysfees and cost® the Plaintiff.

Moreover, Defendants did not object to the arbitrator’'s consideration of an award of
attorneys’ fees despite being given many opportunities to do so. As recounted by the arbitrator
the Ruling on Appeal (Doc. No. 69, the prospect of an award of attorriefges was raised at
numerous points during the litigation and arbitration and Defendawér challengé the
arbitrator’s authority to award feetespite several opportunities to da sBlaintiff expressly
soughtattorneys’ feesn the original Complaint filed in this Court, and in Plaintiff’'s Claim and
Amended Claim filed with the AAA. At no point did Defendants object to an awardooheys

fees or costs. On January 4, 2019, Defendants filed their Prehearing Position Statemieint and d



not dispute that the arbitrator had authority to award attorriegs for the TUTSA claim. On
February 7, 2019, during the hearing before the arbitrator, CEO of Plaintiff tethdigte was
seeking compensatory damages and legal costs. Defendants did not object or raisedhefjuest
the arbitrator’'s authority to award attorneyses and costs. On April 5, 2019, “after reading
[Plaintiff's] posthearing Closing Brief seekinattorneys’ feesinder the TUTSA, [Defendants]
filed its Final Brief and Award and never raised the issue of whether tlve abotract language
limited recoveries under a breach of contract claim only or also under a TtI&igA” (Id. at 3).
Defendants did, howevegrguethat theattorneys’ feesought were excessivéhe arbitrator
agreed and reduced the attorridge award by ten percenSdeAward, 63-1 at 6; and Ruling on
Appeal, 69-3 at 3).

The arbitrator denied Defendants’ appeal, which raised for the first tenautiority to
award attorneys’ feeand costs, finding that the determination of the awasadtofneys’ feesind
costs was a merits decision and that Defendants’ had waived any right to rassuéhd he
waiver applies equally before this Court. Defendants cannot now object to thatarkitr
authority to award fees and costs after failing to raise the igsth the arbitrator in the first
instance.See Nationwide330 F.3d at 846.

Even absent the deference to the arbitrator’s interpretation of the camtdefendant’s
waiver of the issuehe Court finds that the arbitration provision in the contract does not prohibit
an award of attorneys’ feesThe “cardinal rule [in interpreting contracts] ... is to ascertain the
intention of the parties and to give effect to that intention, consisfémiegal principles. Bob
Pearsall Motors, Inc. v. Regal QyslerPlymouth, Inc 521 S.W.2d 578, 580 (Tenn. 1975).
Courts may determine the intention of the parties “by a fair construction of theaietmpsovisions

of the contract, by the subject naatto which it has reference, by the circumstances of the



particular transaction giving rise to the question and by the construction placed on theeagree
by the parties in carrying ousiterms.”Penske Truck Leasing Co. v. Huddlestt®b S.W.2d 669,
671 (Tenn. 1990).

The contract terms prohibit punitive damages, treble damages, and “any other damages
which are not compensatory.” (Doc. Nos. 72-3, 72-4).

The plain language of the term “damages” is: “money claimed by, or ordered to be paid to,
a persn in compensation for a loss or injury.” Blask.aw Dictionary (10th ed. 2014). Damages
by its plain meaning, refers to ordinary compensatory damag&sorneys’ feesare not
encompassed within the usual meaning of the term “damages.” Indeed, thepstegugat to
which attorneys’ feesvere awarded sets out damages and attorneyshfeeparate sectiongee
Tenn. Code Ann. § 425-1704 (damages for misappropriatiamclude actual loss, unjust
enrichment, royalties, andxemplary damageys and 8§ Z-25-1705 @ttorneys’ fees Like
attorneys’ feescosts are not damages. Both the Federal Rules of Civil Procedure and the
Commercial Arbitration Rules allow for an award of cpseparate from an award of damages,
the prevailing party SeeFed. R. Civ. P. 54(d) (costsherthan attorneysfees); and Commercial
Arbitration Rules, R-47(c) (“The arbitrator may apportion such fees, expenses, grehsation
among the parties in such amounts as the arbitrator determines is appropriate.”).

Perhaps more persuasively, the parties conduct in carrying out the terms of thesagreem
duringthe arbitratiorshows the intent dhe partiesvas not to excludanaward ofattorneys’ fees
and costs. As discussed above, the parties participated irbitrateon withattorneys’ feeson
the table” throughout. Defendants contested only the amowttooheys’ fees (SeeRuling on

Appeal, Doc. No. 63).
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Defendants cit®&E Const. Co. v. Robeik Denley Cq.38 S.W.3d 513 (Tenn. 2001), in
support oftheir argument that an award of attorneys’ feeseeded the arbitrator’s authoritin
D&E Const, the court vacated an awardattorneys’ feedinding thatan award ohttorneys’ fees
was not with the understanding of the partie&E Const, however, involved a breach of contract
claim. UnderTennessee layattorneys’ fees are not available for a breach of contract alaliess
the parties agree otherwisén D&E Const, the parties had neigreedand the court found the
arbitrator exceeded his thority by awarding attorneys’ fees not within the contemplation of the
parties.Converselythe arbitratoin this casewarded damages under the TUT @Atatute under
which a “judge in the state courts of Tennessee” could have awarded attorneys’ fees.

Having considered the contract terms at issue, the Court finds that plain meaning of the
terms together with the conduct of the parties in pursungrneys’ feesunder TUTSA without
objection, evidences an understanding that an awatiavheys’ feesvas within the scope of the
jurisdiction granted through the contract to the arbitrator.

[11.  CONCLUSION

The Court finds no reason under 9 U.S.C. § 10 to vacate or modify the award. Accordingly
Defendants Motion to Vacate the Award (Doc. No. 71)DENIED, and Plaintiff's Motion to
Confirm Arbitration Award (Doc. No. 69) GRANTED.

It is SOORDERED.

=

WILLIAM L. CAMPBE (L, JB7
UNITED STATES DISTRICT JUDGE

11



