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MEMORANDUM OPINION

This matter is before the Court on the “emergency motminthe Tennessee Valley
Authority (“TVA”) to stay execution of the Court’'semandOrder or, in thalternative, to alter or
amend the remand Order under Federal Rule of Civil Procedure @9¢e) No. 29 PFaintiffs
(collectively, the “State”) have filed armpposition(Doc. No. 36 that Raintiff-Intervenors

(“Citizens Groups”) have joined (Doc. No. 37hd Court willdenythemotion.
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On May 14, 2018, the Court entered a Memorandum Opigiantingthe State’s and
Citizens Groups’ motions to remah@Doc. Nos. 27, 28.) The Court concluded:
The initial complaint fairly apprisethe TVA of the nature of this
litigation. The TVA consented to hathe case tried in thstate
courts by notimely seeking removal. To allow revival of thight
to remove based on the amended complaint would undercB®the
day limitation period without servingné policy behindhe revival
exception, if that exception is viable as a matter of law, because the
changes that haveccourred have not sufficiently altered this
litigation. Accordingly, remand is proper.

(Id. at 22-23.)

The next day, TVA filedan “emergency motin” to stayor, in the alternative, alter or
amend(Doc. No. 29.After settingan expedited briefing schedule, the Court ordered the Clerk of
Court to refrain from executing the remand until a response was filed and the (@edift(Gee
Doc. Nos. 31, 32, 32, 33, 331, 34.)Shortly after briefing was completed on thistion, TVA
filed a Notice of Appeal of the Court’s remand Memorandum Opinion and Order. (Doc. No. 39.)
A. Rule 62

TVA’'s motion soughtan order “confirming that executioaf the remandOrder is
automatically stayed for fourteen days” becaitise sulject to Federal Rule of Civil Procedure

62(a). (Doc. No. 30 at 1.) In its response, the State does not contest that the remasidoreexd

by Rule 62(a). (Doc. No. 36 at ZThe Court agrees that the remand order is appealablamnd

! The Court assumes familiarity with the factual and procedural background unglésyi
decision on the motion to reman8&egDoc. No. 27 at 2-5.)

2 The Court acted under the discretion given to it by Federal Rule of Civil Procedb)ye2(

stay execubn or enforcement of the judgment pending disposition of certain motions, including
a Rule 59 motionSeeCharles Alan Wright, Arthur R. Miller, et al., 1E&. PRAC. & ProC. Civ.

§ 2903 (3th ed. 2018).



subject to the I4lay automatic stay provision of Rule 62faJVA appealed the remand
Memorandum Opinion and Order within the-ddy stay period, and thus now kga further stay
of execution of the remand under Rule 62(a) pending that apfieat. No. 30 at 3.)

B. TVA's Notice of Appeal and Authority of the Court

TVA filed its Notice of Appeal within the tday automatic stay @xecution provided by
Rule 62 but before the Court ruled on the instant motiostay or, in the alternativalter or
amend the remand Ordpursuant to Rule 59. Under Federal Rule of Appellate Procedure 4(a),
when a party files a notice of appeal afterdistrictcourt enters aydgment but before it disposes
of a pending Rule 59 motion, the notice of appeal becomes effeativerhen the order disposing
of the Rule 59 motion is entered. Fed. R. App. P. 4(a)(4)(EBtated differently;the concept of

‘effectiveness. . . delay[s] the transfer of jurisdiction to the appellate court from an otherwise

3 Rule62(a) provides for an automatic stay ofdisyys on “execution” or “proceedings .
taken to enforce” a judgment, subject to carve outs for judgments on injunctionsivenrgups
and judgments that direct an accounting in an action for patent infringement. Bd. R 62(a).
Federal Rule o€ivil Procedure 54(a) defines a “judgment” as “any order from which an appeal
lies.” Fed. R. Civ. P. 54(a). Remand orders on cases removedstatancourt are generally not
reviewable on appedbee?28 U.S.C. § 1447(d). However, 28 U.S.C § 1447(d) pex/itiat where
the case was originally “removed pursuant to section 1442 or 1443 of this title [the remahd orde
shall be reviewable by appeal or otherwis&dod v. Crane Co., 764 F.3d 316, 320 (4th Cir. 2014)
(holding that the district coud’remand orer was appealable “[b]ecause this case was originally
removed pursuant to the federal officer removal statute,” even where thedrerdanwas based
in part on the timeliness regements of 28 U.S.C. § 1446). Becaaseorder remanding a case
originally removed fronstate court pursuant to 28 U.S.C. § 1442 is appealableg §ndgment”
is defined as “any order from which an apdes,” it follows that an order remanding a case that
had previously been removed under a claim of 8§ 1442 removability is a “judgment” for urpose
of the Federal Rules of Civil ProcedueeNorthrop Grumman Tech. Servs., Inc. v. DynCorp
Int'l LLC, 1:16cv534(JCC/IDD), 2016 WL 3180775, at *2 (E.D. Va. June 7, 2@GH®);also
Humphries v. OneBeacon America Ins. Co., Civ. Action Ne5436,2014 WL 1330034, at * 1
(E.D. La. Apr. 2, 2014) (finding “clear langudgef 8§ 1447(d) made order remanding case
removed under § 1442 appealable).

4 Due to the subsequent filing of the Notice of Appeal, certain prior disputes of the partie
concerningeligibility for relief under provisions of Rule 62 need not be discussed.



timely filed notice of appeal until the relevant ppsigment motion is decided.” Wikol ex rel.

Wikol v. Birmingham Pub. Sch. Bd. of Educ., 360 F.3d 604, 609 (6tf2Q04) see alsdPatterson

v. Anderson, 586 FApp’'x 657, 662 (6th Cir2014) (“[T]he timely filing of a motion listed in
Rule 4(a)(4)(A). . .has been held to suspend or render dormant a notice of Appéaicordingly,

this Court has jurisdictiomo decideboth the Rule 59 Motion and request for a stay pending
appeal

C. Request to Alter or Amend Under Rule 59

Under Rule 59, a court may alter or amend a judgment based on: (1) a clear kenngr of
(2) newly discovered evidence; (3) an intervening change in controllingolag4) a need to

prevent manifest injusticéeisure Caviar, LLC v. U.S. Fish & Wildlifee®v., 616 F.3d 612, 615

(6th Cir. 2010); Roger Miller Music, Inc. v. Sony/ATV Publ’'g, LLC, 477 F.3d 383, 395 (6th Cir.

® See alsd 6A FeD. PRAC. & PrROC. JURIS. §8 3950.4 (4th ed. 2018) (“Until that order is entered,
the notice of appeal is not effective, and until the notice of appeal is effebtvappellate court
can exercise no jurisdiction over the caseé€e also, e.gSimmons v. Reliance Stdife Ins.

Co. of Tex., 310 F.3d 865, 868 (5th Cir. 200Because [the defendant] timely filed its motion
for reconsideration, and the district [court] has not yet disposed of that motion, itdeanthat
the district cours decision is not final. Therefore, we have no jurisdiction over this appeal.”).

® The taking of TVA’s appeal does not suspend the operation the Court’s remandlGAder.

FED. PRAC. & PROC. JURIS. § 3954 (4th ed. 2018). Pursuant to Federal Rule of Appellate
Procedure 8, “[a] party must ordinarily move first in the district court foa.stay of the

judgment or order of a district court pending appeal.” Fed. R. App. P. 8(a)(1)(A). This Court
retains authority to consider whether or not toésa stay of its remand Order despite the filing
of the Notice of AppealSeeColeman v. Tollefsn, 135 S. Ct. 1759, 1764 (2015) (“Unless a
court issues a stay, adricourt’s judgment . .normally takes effect despite a pending appeal.”)
(citing Fed. R. Civ. P. 62; Fed. R. App. P. 8(a)); Landis v. N. Am. Co., 299 U.S. 248, 254 (1936)
(recognizingthat “the power to stay proceedings is incidental to the power inherent in every
court to control the disposition of the causes on its docket with economy of time andoeffort f
itself, for counsel, and for litigants”E.T.C. v. E.M.A. Nationwide, Inc., 767 F.3d 611, 626-27
(6th Cir. 2014) (noting stay order is within the sound discretion of the district catirty ©hio
Envtl. Council v. U.S. Dist. Court, S. Dist. of Ohio, E. Div., 565 F.2d 393, 396 (6th Cir. 1977));
14C FeD. PRAC. & PROC. JURIS. 8 3740 (4th ed. 2018) (recognizing that district courts can grant
or deny a regest for stay of a remand order)
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2007);Intera Corp. v. Henderson, 4E83d 605, 620 (6th Cir. 2005). However, a motion under

Rule 59(e) is not a vehicle for presentireywnlegal arguments that could have been raised before

a judgment was issueRoger Miller Musi¢ 477 F.3d at 39%ee alsd.eisure Caviar616 F.3d at

616 (noting that a movant “cannot use a Rule 59 motion to raise arguments which could, and
should, have been made before judgment issued”). Critically, “[a] motion under Re))@sb0¢t

an opportunity to reargue a case.” Sault Ste. Marie Tribe of Chippewa Indians v, E4§IE.3d

367, 374 (6th Cir. 1998). Likewise, a Rule 59(e) motion “should not be utilized to submit evidence

which could have been previously submitted in the exercise of reasonable diligéaeeeth

Henes Special Projects Procurement v. Cont’l Biomass Indus., 86 F. Supp. 2d 721, 726 (E.D. Mich.
2000) (citation omitted)The grant or denial of a Rule 59(e) motion is within the informed

discretion of the district court, reversible only for abuse.” Scotts Co. v. Cent.riG&ardet Co,

403 F.3d 781, 788 (6th Cir. 2005) (citation and internal quotation marks omitted), abrogated on

other grounds, Allied Indus. Scrap, Inc. v. OmniSource Corp., 776 F.3d 452 (6th Cir. 2015).

TVA moves for relief from the Court’s remand Order only on the ground of manifest
injustice’ (Doc. No. 30 at 18.6.) While the Sixth Circuit has not specifically definedmnifiest

injustice, it has stated thath® plain meaning of those words is instructivédlunteer Energy

Servslinc. v. Option Energy, LLC, 579 Rpp'x 319, 33631 (6th Cir. 2014)Namely, “[m]anifest

injustice is defined aga]n error in the triatourt that is direct, obvious, and observable, such as a

defendant guilty plea that is involuntary or that is based on a plea agreement that the pyosecuti

" The Court is not persuaded by the State’s argument that TVA’s request unds® Rake
procedurally improper. The Rule 59 request was @efiitly included as an alternative basis in
the instant motion, and the Sixth Circuit has a preference for resolution of mmtidims merits.
The Rule 59 request complies with the Federal Rules of Civil Procedure and relecatent
because it was tiely and states a purported ground for relgefe generallyntera Corp. v.
Henderson, 428 F.3d 605, 611 (6th Cir. 2005).

5



rescinds” Bradley J. Delp Revocable Trust, 665 F. App’'x at 530 (ciBigh\CK’S LAW

DICTIONARY 982 (8th ed. 2003) The Court of Appeals has further state@f ‘course, as the

examples suggest, more than a clear error is required; injustice mussalsbVelunteer Energy

Services, InG.579 F. App’x at 331The manifest injustice standard presenparty Wwith a high

hurdle’” Westerfield v. United State866 F. App’x 614, 620 (6th Cir. 2010).

TVA’s manifest injustice argument is fundamentally flawed because imédRkes no real
argument regarding “an error in the trial court that is direct, obvious, and obs€rdahlerse
substantive rulings do not become “obvious errors” in the trial court simply beaauesty so
hopes.To any extent TVA expes the Court to “read into” TVA'Rule 59 motion hof TVA’s
argumerd concerning likelihood of success on the merits, the Court has addressed and rejected
each argument on the revival excepti@®oc. No. 27.) TVA also simply and explicitly reiterates
its “irreparable harm” argunmés from the stay portion of this motiotiscussedbelow in Section
D. (SeeDoc. No. 30 at 18.6.) While it may be understandable that TVA would like to get a second
bite at the apple regarding these arguments, aiming at Rule 59’s manifestarijugtichurdle”
is not the appropriate means. TVHAears no persuasive precedent that equates its irreparable harm
legal argument® manifest injustice. In sum, by means of its reference to Rule 59, TVA does no

more than impermissiblyréargueits casé against the remand and for a st8gult Ste. Marie

Tribe of Chippewa Indians, 146 F.ad374. TVA’s Rule 59 Motion is therefore denied.

D. Merits of Request for Stay

Beyond seeking relief under Rule 59, TVA asks the Court to halt its remand Order under

traditional legal principles governing stays. On this ground, however, TVA faredten be



1. ApplicableLaw

“A stay is an intrusion into the ordinary processes of administration and judizieiw.”

Dodds v. United States Dep’t of Educ., 845 F.3d 217, 220 (6th Cir. 2016) (citing Nken v. Holder,

556 U.S. 418, 4352009).8 A stay is not a matter of righteven if irreparable injury might

otherwise result.Nken 556 U.Sat433(citing Virginian R. Co. v. United States, 272 U.S. 658,

672 (1926)). It is instead ‘an exercise of judicial discretion,” and ‘[t|he proprietyt®fissue is

dependent upon the circumstances of the particular cage(€iting Virginian R. Co., 272 U.S.

at 672673). “The party requesting a stay bears the burden of sgéanhthe circumstances justify

an exercise of that discretiorid. a 43334 (citing Clinton v. Jones520 U.S. 681, 708 (1997)

“Discretion is not whin{ Martin v. Franklin Capital Corp., 546 U.S. 132, 13905). TA] motion

to [a courts] discretionis a motion, not to its inclination, but to its judgment; and its judgment is

to be guided by sound legal principlédd. (quotingUnited States v. Burr, 25 Eas. 30, 35 (No.

14,692d) (CC Va. 1807) (Marshall, C.J.)).
The Supreme Court hdsstilledthekeylegal principlesegarding staymto consideration
of four factors:

(1) whether the stay applicant has made a strong showing that he is likely to succeed on the
merits;

(2) whether the applicant will be irreparably injured absent a stay;

(3) whether issuancef the stay will substantially injure the other partiegeiasted in the
proceeding; and

(4) where the public interest lies.

81n Nken the mat recent).S. Supreme Coudase discussingtaysat length the parties
disagreed over what standard should be utilized in blocking a removal ordeadjhdécatinga
petitionfor the order'seview. Nken 556 U.S. at 425. After a lengthy discussion, the Court
concluded that “traditional stay factors” govern a request for a stay gehdinjudicial review.
Id. at 426.



Id. (citing Hilton v. Braunskill, 481 U.S. 770, 77@987)) see alsoOhio St. Conference of

N.A.A.C.P. v. Husted, 769 F.3d 385, 387 (6th Cir. 2C14though hese factors arénterrelated

considerations that must be balantdd re EPA 803 F.3d 804, 806 (6th Cir. 201¥acated on

other grounds bin re United SatesDep’t of Def, 713 F. App’x 489 (6th Cir. 2018J[t] he first

two factors of the traditional standard are the most critibéen, 556 U.S. at 434.

As to the first factor, @ording to the Supreme Court, it is not enough that the chance of
success on the merits bleetter than negligiblé and“[m]ore than a mer@ossibility of relief is
required.” Nken556 U.S. at 435 (citations and internal quotation marks omitted). To demonstrate
astronglikelihood of success on the meriggparty must shownot the bare possibility of success
that exists in any case but, ‘@tminimum, serious questions going to the meridmtds 845 F.3d

at 221 (citing Mich. Coal. of Radioactive Mat. Users, Inc. v. Griepentrog, 945 F.2d 150, 153 (6th

Cir. 1991); see alsdPGP, LLC, v. TPIl, LLC CaseNo. 17%-6221,---F. App’x ---, 2018 WL

2446702, at *36th Cir. May 31, 2018) (ipreliminary injunctioncase rejecting likelihood of
success on the merits argument becaunbkée it is possiblethat[plaintiff] will ultimately prevail
on this theory before the district coyplaintiff] hasnot demonstrated that it pgobablethat it

will succeed on the merits) (emphasis in original) (cititeson Cty. Med. Ass’n v. Knebel, 563

F.2d 261 n.4 (6th Cir. 1977) (noting thenfortunateprior use of the terminology thttere must
be a “possibilly” of success on the merigsd stating that “plaintiffs must demonstrate a strong or

substantial likelihootof succesp.

° There is substantial overlap between these and the factors governing prglinjinastions.

Nken 556 U.S. at 428; Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 24 (2008). “Both can
have the practical effect of preventing some action before the legality of tioat lzas been
conclusively determined. But a stay achieves this résulemporarily suspending the source of
authority to act — the order or judgment in question — not by directing an actor’s cohittect.

556 U.S. at 428-29.




By the same token, simply showing some “possibility of irreparable injailg to satisfy
the second factoiken 556 U.S. at 43%citing Winter, 555 U.S. at 22)in evaluating the harm
that will occur depending upon whether or not the stay is granted, courts look tattoes: (1)
the substantiality of the injury alleged; (2) the likelihood of its occurremae(3) the adequacy
of the proof providedGriepentrog 945 F.2d at 154 (citations omitted). In evaluating the degree
of injury, it is important to remembénat “[tjhe key word in this consideration is irreparable. Mere
injuries, however substantial, in terms of money, time and energy necesspéhded in the

absence of a stay, are not enough.” Sampson v. Murray, 415 U.S. 61, 90 (1974) (emphasis added)

(quoting Va. Petroleum Jobbers Ass’n v. Fed. Power Comm’n, 259 F.2d 921, 925QD.C.

1958)).In addition, the harm alleged must be both certain and immediate, rather thalatsgec

or theoretical.Griepentrog 945 F.2d at 154 (citing Wisconsin Gas Co. v. Fed. Energy Reg.

Comm’n 758 F.2d 669, 674 (D.ir. 1985)).In order to substantiate a ttathat irreparable
injury is likely to occur, a movant must provide some evidence that the harm has occumeed in t
past and is likely to occur agaifild.

Finally, the third and fourth factors the harm to the opposing party and weighing the
public inteest— merge when thgovernment is the opposing pamiken 556 U.S. at 435.

2. Applicationto Request for Stay éiemandOrder

First, TVA has not demonstrated a strong likelihood of success on the merits. TVA’s

argument on this prongf the testconsists of four parts: (I9ome courts have recognized the

10\When considering success on the merits and irreparable harm, courts canmstedigipie

the required showing of one simply because there is a strong likelihood of th& lothatr 438
(concurring) (citingCurry v. Baker479 U.S. 1301, 1302 (1986) (Powell, J., in chambers) (“It is
no doubt true that, absent [a stay], the applicant here fi#rstreparable injury. This fact

alone is not sufficient to justify a stdy Ruckelshaus v. Monsanto Co., 463 U.S. 1315, 1317
(Blackmun, J., in chambers) (“[L]ikelihood of success on the merits need not be considdred . . .
the applicant fails to shwirreparable injury from the denial of the stay.




revival exception(2) TVA has a “gooedfaith” argument for application of the exceptidB) the
Sixth Circuit might recognize the revival exception, and (4) if it does, “TWA prevail on
apped” (Doc. No. 30 at 8.As an initial matter, TVA'’s “goodaith” belief regarding the valor of
its position is of little assistanae this analysis; every litigant thinks it is rigitext, it is true that
some courts have recognized the revival exceptitire Court discussed the exception at length
in its remand Memorandumpiion, but concluded thahe exceptionvas of questionable validity
in the face of the plain language of the removal statutes. TVA has offered no newiatrgarthis
point in itsmotion tostay brief, instead citing the veligw cases it reliedn in its original briefing.
It is also true that at some unknown point in time the Sixth Circuit might jomitinarity of circuit
courts in recognizing theevival exception. But neither of these pointglicatesany strong
likelihood of TVA'’s success

The Court detailedt great length in its remand Memorandugir@n why (a) obtaining
the revivalexception was a “Herculeaaccomplishmeritand (b) TVA was not entitled to the
revival exception on both (1) the substance of the Amended Complaint and @)désdying
policy. TVA has madeo attempt to address, let alone refute the Csuatialysis-* The Courts
opinion ordering remand was writtefter carefil consideration of the paes’ briefing of the

issues and a thorough review of the relevant precefleet e.g.Consumer Fin. Prot. Bureau v.

Harbour Portfolio Advisors, LLC, Case No.-18183, 2017 WL 5892227, at *2 (E.D. Mich. Mar.

14, 2017) (finding espondents haubt raised aneaningful challenge to the court’s application of

11 The Court also notes that TVA uses a variety of other concepts in its likelihood dssucce
argument, none of whichctuallyaddresses TVA's likelihood of success. TVA invokissues

of firstimpression,” “the fringe of existing jurisprudenca,”number of complex questions and
novel legal theories,” and tlimterpretation of federal statutes.” (Doc. No. 30 &.BThese are
not the appropriate legal standards for likelihood of successeanghts- if they were, the
number of stayed cases would be astounding.
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the applicable legal standard where timegrely argued that one could reasonably contest the
court’s conclusionand denying stay based upon failure to raise serious questions going to the

merit9; Osbornv. Griffin, Civil Action Nos. 201189 (WOB-CJS), 20132 (WOBCJS), 2016

WL 7888037, at *1 (E.D. Ky. Nov. 2, 2016) (denying stay pending appbate defendants
focused“their brief on the assertion that they will prevail on apgdeal] their legal arguments in
support of that propositiojwe]re the same that th[e]cjourt has previously rejectdd
Furthermore,the Court disagrees with TVA’'s fundamental assumption that, if our Court of
Appeals were to adopnd “apply”the exception, TVA would prevail. (Doc. No. 30 atBecause
TVA has not established a strong likelihood of success on the meitsagpeal, this factor
weighs against a stay.

Second, TVA has not established irreparable injury absent &Cstiangs a number of cases
brought under th€lass Action Fairness Aét, TVA argues thatwithout a stayit will suffer
irreparable harm because litigation of this case would proceed in Ch&matyat the same time
that TVA pursues its appeal before the Sixth Circuit, thereby rendering ghietai appeal
“hollow.” (Doc. No. 30 at 1€12.) TVA is not alleging that some prior harm will recur. Rather, it
is asserting that it will have to bear the expense and effort of additional stdtitigation. These
mere injuries in terms of energy, effaripney, etc., arsimply not irreparable harsnSeeCapital

One Bank (USA) N.A. v. Jone310 F. Supp. 2d 634, 636 (N.Dhio 2010)(“[Counterclaim

12 The CAFA cases cited by TVA are largely distinguishable because the underlying ssue w
subject matter jurisdiction (i.ehe right to remove), not, as here, the timeliness of removal
where a party clearly had tleiginal right to remove. In those cases, the courts were asked to
reopen the case and stay a remand pending appeal. Some courts (cited by Bvi9rneaso,

while others have nosge, e.g.In re Oxycontin Antitrust ltig., No. 08 Civ. 3380, 2011 WL
4801360 (S.D.N.Y. Oct. 6, 2011); Migis v. AutoZone, Inc., No. Civ. 08-1394, 2009 WL 690627
(D. Ore. Mar. 6, 2009). Moreover, CAFA provides for a very expedited appeal not available in
this case. Accordingly, CAFA cases do not implicate the delays, prejudices rarsitbdhe
opposing party discussed herein.

11



Defendant]argues that if the Sixth Circuit were to reverse, its efforts to litigate the casgan s
court would be wastedBut that potential injury isiotirreparable.”emphasis addedAlbury v.

Daymar Colleges ., LLC, Nos. 3:11CV157R, 5:11C\36-R,2012 WL 1190894 at *3 (W.D.

Ky. Apr. 6, 2012) (holding that thequandeng of resourcesn invalidated motiomracticeand
orderspending appeal are “harms of the exact type” that moé.". . cognizable as irreparable
harm”) (emphasis in originalMoreover, while the parties will likely need to conduct additional
discovery and rset a trial date, the ongoing “litigation” harm TVA alleges is primarily
speculative, as no one can predict the precise future contours litightgon in state courtSee,

e.g, Phoenix Global Ventures, LLC v. Phoenix Hotel Assocs., Ltd., No. 04 Civ. 4991 (RIb4),

WL 2734562, at *3 (S.D.N.Y. 2004) (finding movant’s “contention that any state proceedings that
occur could be potentially duplicative, mooted or otherwiasteful if thefappeals courtjules in
their favor” to be “simply too speculative”).

TVA also overstates ifgotential burden on remand. Thaistion was litigatedor two and
onehalf years prior to TVAS belated removal, including the majority of discovery and extensive
motion practiceincorporating TVA’s dispositive motions. The parties weregreparing for
supplementatliscovery on the eve of removal. In other words, this is not a case in its early days.
Furthermorebecausehis is a state law case no matter where it proceeds, TVA is not “lasiyg”
benefit under federal law by being obligated to litigate in state doustim, the Courntoncludes
that ongoing proceedings state courtluring the peneincy of an appeavill not irreparaby harm
TVA or make its appeal right “hollowThis factor therefore also weighgainst a stay

Finally, the Court considers harm to the State and protection of the public inteesisetog
because the governmenttie defendanfTVA argues that the State will not be harmed because

(1) there will only be a “short delay” on appeal and (2) the remedy sought Byatieehas already

12



been ordered by this Court irrglated federal actio,enn. Clean Water Network v. TVA, 273 F.

Supp. 3d 775 (M.D. Tenn. Aug. 4, 2017). (Doc. No. 30 at4.3The Court is not persuaded by
either of these points. As to the first point, any further delay prejudices tlee Btiatcase has

been pending for over three years. The Court agmitbsthe State that the case involves time
sensitive data and expert work, and that there is additional evidence that tleenesdi¢o put on

the record (and were preparing to do so via deposition when TVA removed the case). Additional
delay wouldhuspotentially prejudice the State’s evidentiary case. Moreavidr,all due respect,

it is impossible to predidiow long the Court of Appeals may take to resolve this m&te.

Phoenix Global Ventures, LLC, 2004 WL 2734562, at *3 (“Granting removinghdafés a stay

based solely on the possibility that tfag@peals courtmight decide the appeal quickly would
remove the heavy burden placed on the moving party in justifying a stay by dligpitinegt rigor
of the fourfactor analysi$). A stay would simply not serve the public interest in removing

obstacles to progress in thang-runningcase.See e.g, McGirr v. Rehme, No. 18519, --- F.

App’x ---, 2018 WL 2437184, at *9 (6th Cir. May 31, 2018) (discussing generally the institutional
interests in conserving judicial resources and resolving litigation thabhmgbeen “lumbering”
through state and federal courts). As to the second point, the pending federal action does not
resolve the concerns of the State as reflected in the Amé&wlaglaint. TVA is appealing the
relief granted in the federal caSeAnd beyond thatincertainty, the federal case excluded certain
state claims covered by the pending state action

In regard tahe public interest, the Court looks to how temand willaffect the people of

TennesseeBut TVA’s only argumentthat a stay servethe public interest is that it would be

13 Oral argument has been set for August and it is unknown when the Court of Appealsumay iss
a decision.
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efficient tokeep both the state and federal actions in federal court because they have complicated
procedural historiesld. at 14.)TVA does notexplain why the state court cannot aptly grapple
with a complicated case, nor cite to dmpding authority for theantrcomplicatedness public

policy upon whicht seeminglyrelies In addition, because more discovery Wkkly be required

in this caseno matter what forum this cagein, the grant of a stay would “complicate” matters

just as much, if not more, than the advancement of the case in stat&eeud.g.Smith v. Am.

Bankers Ins. Co. of Fla., Co., 2:£$-02113, 2011 WL 6399526, at *2 (W.D. Ark., Dec. 21, 2011)

(noting that delaying anynevitable “required discovery during gpellate reviewwould be
“counterproductive”). And given that much of the complicated motion practice in the state
proceeding has already occurred, therétle danger ofnefficient proceedings.

Most importantly, however, the Court is of the opinion that the people of Tennessee,
represented by the State and Citizens Grolpse a strong public policy interest in the
advancement of this litigation in state court after such long delays. This esvaronmental
enforcement action seeking to preserve, protect, and improve the environmentarénd,
waterways of Tennessee on belwdlits citizensSee e.g, Tenn. Code Ann. 8 639-102(a) (inder
the Tennessee Water Quality Control Act, “[rlecognizing that the watefemiessee are the
property of the state and are held in public trust for the use of the people ofeh# stakclared
to be the public policy of Tennessee that the people of Tennessee, as bezgefifitris trust,
have a right to unpolluted watérand that “the government of Tennessee has an obligation to take
all prudent steps to secure, protect, and preshrseight”); Tenn. Code Ann. § 69-102(b) (it
is further declared that the purpose . . . is to abate existing pollution of the efdiermessee, to
reclaim polluted waters, to prevent the future pollution of the waters, and to plan fatutteeu®

of the waters so that the water resources of Tennessee might be used and eniwyéadllest
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extent consistent with the maintenance of unpolluted watesge also, e.gConcerned Pastors

for Social Action v. Khouri, 844 F.3d 546, 550 (6th Cir. @D{identifying clean water as an

“important public interest’)Griepentrog945 F.2d at 154 (holding the public interdss heavily

in providing safe and environmentally sound management, storage, and dispjcesdibattive]
wasté and “the public interests in the development of lemn [waste] disposal sites is
controlling”). TVA has articulatedhoreason why th&tate’scompellingpublic interesto enforce
its environment regulatory scheraeTVA’'s Gallatin Plantshould be subjected TVA's desire

to “wait and seefwhat happens witlis reaching evival exception arguments. Accordingly, the
third and fourth factors also weigh against a stay.

On balancethe Court finds that TVA hdailed to meet itstieavy burden of demonstrating
that a stay is warranted. WhiJ€VA] did assert some problenfi$] identif[ies] in the distrct
court’s legal conclusions, [the Court] .cannot say thd@TVA] hds] carried[its] burden to make
a “strongshowing thatt islikely to succeed on the meritgdusted 769 F.3d at 389 (citindken,
556 U.S. at 43{ (emphasisin original). “Moreover, [TVA] did not carry][its] burden to
demonstrate thdit] will suffer more than a mergossibility of irreparable harm.Id. (denying
stay where defendant haatticulated a general concern that failure to stay would harm
administration of théaws and would require additional time and money, but dicargpie thatt
wasunequipped financially or organizationallyitoplement tie order at issue}In contrast[the
State and Citizens Grougsave demonstrated that they and the public will likely suffer significant
harm if the stay is grantédd.
E. Conclusion

For the foregoing reasonBYA’s “emergencymotion” for astayand, in the alternativéo

alter or amend the remand Ordeder Rule 59Doc. No. 29)will be denied in its entiretylThe
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Clerk of Courtwill be directed tgroceed to remandiis case in accordance with the Coukffay
14, 20180rder(Doc. No. 27). hieClerk of Courtwill also be directed to forwawml copyof this
Orderto the Clerk of the United States Court of Appeals for the Sixth Circuit in cbanevith
Court of Appeals Case Number 18-5596.

An appropriate order will enter.

W >. (240,

WAVERLY(D. CRENSHAW, JR/’
CHIEF UNITED STATES DISTRICT JUDGE
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