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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JEREMY R. DURHAM, )
)
Plaintiff, )
)
V. ) Case No. 3:17-cv-01172
) Judge Aleta A. Trauger
LARRY MARTIN, in his official )
capacity, et al., )
)
Defendants. )
MEMORANDUM

Before the court is the defendants’ MotiorDismiss (Doc. No. 35) Jeremy R. Durham’s
Amended Complaint for Declaratoand Injunctive Relief (DacNo. 33). For the reasons set
forth herein, the motion will be granted in part and denied in part.

l. Factual and Procedural Background

Plaintiff Jeremy Durham was electedttee 108th General Assembly of the Tennessee
House of Representatives in November 2012again in November 2014, for the 109th General
Assembly, where he served until his expulsionSeptember 13, 2016. (Am. Compl., Doc. No.
33 11 6, 34.) As a result of the expulsion, Durtlveas removed from the House membership roll
before the end of the 109th General Assemlidly.§(6.) He was later informed by the defendants
that his expulsion resulted in the termination otaiarstate benefits in vith he claims he had a
vested interest. Thiswasuit stems from the expulsion and enguevents, in particular the denial
of the state benefits. Durham asserts thatexpulsion violated Article 1, Section 10 of the
United States Constitution, which prohibits bills of attainder, and his right to due process under

the Fourteenth Amendment. He also claims it was in violation of state law. He alleges that the
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unauthorized expulsion and bill of attainder ledfudher constitutional deprivations when his
benefits were terminated. He brings suit toditate the federal conttiional violations under
42 U.S.C. § 1983, seeking his reinstatementtt@ membership roll of the 109th General
Assembly and reinstatement of his state benefits.

As set forth in the Amended Complaint, the Tennessee Attorney General’s Office issued
a report in July 2016 on Durham’s alleged “disolgeonduct” while inoffice. (Doc. No. 33 |
35.) Shortly thereafter, Representative Mikewgart called for a special session vote to expel
Durham. The stated purpose oé thession was to ensure tBatrham’s lifetime pension would
not vest in Novemberld.) House Majority Leader GeralkcCormick sponsored a petition in
support of the special sessiold.(] 38.) Only twenty-seven reggentatives signed the petition,
as a result of which the call fa special legislative session failedid.Y House Republican
Caucus Chair Glen Casada and Representateséostrong circulated a second petition to call
a special legislative session to oustlitam. That petition failed as welld( { 40.)

On July 14, 2016, Durham announced at a presference that he had withdrawn from
the GOP primary for his seat in the upcogiterm. On August 4, 2016, Sam Whitson won the
GOP primary in Durham’s district, thus ensuringttBurham would not be re-elected to serve a
third term in the General AssemblNd (] 42.) As of that date, there was no plan for the House of
Representatives to convene again until after the election of the next General Assembly.
Durham’s service in the House was over, and&e “effectively retired from the legislature.”
(Id. 7 43.)

However, on September 2, 2016, then-Governor Bill Haslam issued a proclamation to

1 without making any findings of fact as the truthfulness theof, the court takes
judicial notice that the Tenneses Attorney General’s Office refed that Durham had sexually
harassed at least 22 women between 2012 and 2016.



convene the Tennessee General Assembly for aad@ession. As set forth in the proclamation,
the purpose of the special sesswas to “[clonsider[] and actlipon legislation necessary to
ensure that Tennessee law phitimg an individual under the age of 21 from operating a motor
vehicle while intoxicated or under the influerafealcohol maintains compliance with 23 U.S.C.

§ 161" and, generally, to ensure compliance with federal law relating to federal-aid highway
funding, in order for the State to avoid losimg to $60 million in fedetehighway funds. (Doc.

No. 33 11 10, 44; Proclamation, Doc. No. 33-1.)

The special legislative session was authorizgdrticle Ill, Section 9 of the Tennessee
Constitution. (Doc. No. 33 T 9.) That provision specifically empowers the governor, “on
extraordinary occasions, [to] convene the General Assembly by proclamation, in which he shall
state specifically the pposes for which they are to conven&enn. Const. art. Ill, 8 9. On such
occasions, the General Assembshall enter on no legislativBusiness except that for which
they were specifically called togetheld. In a press release ddt8eptember 2, 2016, Governor
Haslam confirmed that an effad expel Durham was not onettagenda for the special session.
(Doc. No. 33 11 11, 45.)

Nonetheless, on September 12, 2016, the first day of the special session, which Durham
did not attend, Representative Susan Lynn gavieenthat she intended to make a motion the
next day to expel Durham from titéouse for “disorderly behavior.1d. 1 14, 48.) Durham,
notified by media reports about Lynn’s announcement, attended the special session the following
morning. (d. T 52.) That morning, as the House recondeioe the special seies to deal with
federal highway funds, Lynn introducdakr motion and “debate ensuedd.(f 53.) Durham
spoke on his own behalf, arguing that the action was unconstitutional and that he had not been

accorded due proces$d.(f 54.) The Tennessee House of Repntatives nonetheless voted on



the motion and approved it by a margin of sevamties in favor of expulsion to two against.
Durham was not present for the votkl. ( 56.) Durham was immediately expelled from the
House of Representatives and his hame neawved from the House membership rdidl. {1
16, 57.) Durham maintains that his exgiah violated statand federal law.

Shortly after his expulsion from the legislaubDurham inquired about the status of his
state health insurance coverage was informed that, as a result of the vote to expel him on
September 13, his insurance coverage as areatate employee would terminate on September
30, 2016, after which date he would be eligible for COBRA coverdgef{ 18, 60-61; Doc.
No. 33-2.) An email attached to the Amend€dmplaint, from Angie Gargara, Benefits
Administration, to Tammy Rather, which the pidif claims was forwarded to him, states:

The question of whether former Representative Durham is entitled to lifetime

coverage as a retiree was decided by Cmsioner Martin after consultation with

the Attorney General's officdt is the Department’s decision that expulsion from

the General Assembly does not constitute “retirement” that the law requires for

lifetime coverage, so Representative Durhianmot entitled to that benefit. The

Attorney General interpreted “retirement” to exclude expulsion in Attorney

General Opinion 80-147.

(Doc. No. 33-2.)

In addition to the loss of his healthcare Hen®urham claims tht, “[a]s a direct and
proximate result of his improper and unauthorie&gdulsion,” he lost his state “pension and has
been so informed by the State’s Benefithninistration Division.”(Doc. No. 33 § 19.)

Based on these factual allegations, Durhamiraalty filed suit inthis court on August
21, 2017, naming as defendants Larry Martin, his official capacity as Tennessee
Commissioner of Finance and Adnstration; Connie Ridley, in hefficial capacity as Director

of Legislative Administration; ahDavid H. Lillard, Jr., in his ficial capacity as Treasurer of

the State of Tennessee. The original Complaseded a single “Count”: that the plaintiff had a



protected property interest in his state Wigémeand was denied due process through the
deprivation of these benefits, based on hisra vires expulsion from the House of
Representatives. (Doc. No. 1.)

This court, construing the original Compliaas asserting a claim based on the plaintiff's
unlawful expulsion from the legislature, dismidsthe Complaint for lack of standing, as the
named defendants did not partaie in that action. The Sixth I€uit reversed and remanded,
finding that the plaintiff Durham had standing doe the administrators named as defendants,
because the injuries he seeks to remedy are tairtgable to the administrators’ conduct, as he
adequately alleged that he ist meceiving benefits that the fdmdant administrators should pay.
Durham v. Martin 905 F.3d 432, 433 (6th Cir. 2018).

Following remand, the plaintiff was grantéglave to amend his Complaint. In the
Amended Complaint, he names four new defendaois:McCord, in his official capacity as the
former Chief Clerk of the Tennessee House of Begmtatives; Victor Thompson, in his official
capacity as the former Chief Sergent-At-Arok the Tennessee House of Representatives;
Tammy Letzler, in her official capacity asetlturrent Chief Clerk of the Tennessee House of
Representatives; and William C. Howse, in diiicial capacity as the current Sergent-At-Arms
of the Tennessee House of RepresentatiyBsc. No. 33.)

The Amended Complaint includes a new caokaction as well. In Count I, Durham
claims that his expulsion by the House of Repnéatives constituted lagislative action that
punished him by taking away his vested health insurance and pension benefits without a judicial
trial. He asserts that, as such, the action cotetita bill of attaindenyvhich is expressly barred

by Article I, Section 10 of the United Stat€®nstitution. He claims that the “defendants™—

2 The State of Tennessee is also identified as a defendant in the Amended Complaint, but
the claims against it have beesmdissed by stipulation. (Doc. No. 45.)



without identifying which of them—deprived him bfs constitutional right to not have a bill of
attainder passed against hianviolation he seeks to vindieaunder 42 U.S.C. § 1983. (Doc. No.
3319 62-72.)

In Count II, “Denial of Due Process,” D asserts, as he had in the original
Complaint, that he had a proted property interest in his stabenefits and was deprived of
those benefits without due procedsl. ( 74.) He claims that, basen the plain language of
Article Ill, Section 9 of the Tennessee Constitution and the prior failed attempts to call a special
session for the specific purpose of expelling Himhad a reasonable @qgtation under state law
that he would retain his state benefits (lifetitmealth insurance and a state pension) following
the expiration of his ten. (Doc. No. 33 | 75.) He couldot have anticipated a vote on his
expulsion during the special sessimalled to prevent the statdsss of federal highway funds,
given that state law prohibited the legisla& from conducting any othéusiness during that
session, and Durham’s only notioé Representative Lynn’s intetd make a motion to expel
him was through the media’s coverage of the gppesgssion. Durham alleges that he was not
given a meaningful opportunity to be heamdd was afforded no podeprivation remedy to
challenge his expulsion or the deprivation of bitate benefits. He brings this claim under 42
U.S.C. 8§ 1983 as well, claimingahthe defendants, acting undeloc®f state law, deprived him
of his right to due process.

In his Prayer for Relief, Durham demands that the court issue (1) a declaration that the
State of Tennessee’s action, tlgb the House’s “ilkit and unjustified ®pulsion” of him,
constitutes an unconstitutional bolf attainder; (2) a declarationahhe had a “peintial property
interest in his state benefitfiat the defendants died him without duerocess of law (Doc.

No. 33, at 13); and (3) an injunction requiringe tlefendants to reinstate the plaintiff to the



House membership roll of the 109th General Agdg and to reinstate his state pension and
health insurance coverage.

The defendants thereafter filed their Motion to Dismiss Amended Complaint and
supporting Memorandum of Law, arguing that diemissal is requirednder Rules 12(b)(1) and
12(b)(6) for lack of subject-matter jurisdictiondafor failure to state a claim for which relief
may be granted. (Doc. Nos. 35, 36.) The plimtas filed his Response in opposition thereto,
and the defendants filed a Reply. (Doc. Nos. 40, 43.)

Il. Legal Standards

A Rule 12(b)(1)

A court’s subject matter jurisdiction ia “threshold determination” that may be
challenged by motion under Rule 12(b)(Am. Telecom Co. v. Republic of Lebanb@l1 F.3d
534, 537 (6th Cir. 2007). “A Rule 12(b)(1) motion ceither attackhe claim ofjurisdiction on
its face, in which case all allegat®of the plaintiff must be considered as true, or it can attack
the factual basis for jurisdictiom which case the trial court mmuweigh the evidence and the
plaintiff bears the burden of gving that jurisdiction exists.DLX, Inc. v. Kentucky381 F.3d
511, 516 (6th Cir. 2004).

A facial attack “questions meretiie sufficiency of the pleadingsGentek Bldg. Prods.,
Inc. v. Sherwin-Williams Cp491 F.3d 320, 330 (6th Cir. 2007). feviewing a factual attack,
however, the court may consider evidence oatsite pleadings, and both parties are free to
supplement the record by affidavitd. See Rogers v. Stratton Indug98 F.2d 913, 916 (6th
Cir. 1986). A State’s assertion of sovereign immunity constitutes a factual attackerger v.

Tennesse€e’82 F. Supp. 2d 561, 564 (M.D. Tenn. 2011).



B. Rule 12(b)(6)

In deciding a motion to dismiss for failure gtate a claim under Rule 12(b)(6), the court
must “construe the complaint in the light mostdeable to the plaintiff, accept its allegations as
true, and draw all reasonable inferences in favor of the plainbifféctv, Inc. v. Treesh487
F.3d 471, 476 (6th Cir. 2007ge v. Rock Fin. Corp281 F.3d 613, 619 (6th Cir. 2002). The

Federal Rules of Civil Procedure require thataintiff provide “‘a short and plain statement of

the claim’ that will give the dendant fair notice of what theaghtiff's claim is and the grounds
upon which it rests.Conley v. Gibson355 U.S. 41, 47 (1957) (quotikged. R. Civ. P. 8(a)(2)).

The court must determine whether “the claimant is entitled to offer evidence to support the
claims,” not whether the plaintiff camtimately prove the facts allege8wierkiewicz v. Sorema

N.A, 534 U.S. 506, 511 (2002) (quotiBgheuer v. Rhode416 U.S. 232, 236 (1974)).

The complaint’s allegations, however, “mustdmugh to raise a rigkd relief above the
speculative level.Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007). To establish the “facial
plausibility” required to “unlok the doors of discovery,” the ghtiff cannot rely on “legal
conclusions” or “[tlhreadbare recisaof the elements of a cause of action”; instead, the plaintiff
must plead “factual content that allows the court to draw the reasonable inference that the
defendant is liable fahe misconduct allegedAshcroft v. Igbal556 U.S. 662, 678 (2009).

Ill.  Discussion

The defendants’ motion argues that (1) tlaénet against the newly added defendants are
time-barred; (2) Count | of the Amended Complaint should be dismissed under Rule 12(b)(6),
because the action of the Tennessee House pfeRentatives does not constitute a Bill of

Attainder; (3) the plaintiff's due process claim is barred by the Eleventh Amendment; and (4)

alternatively, even if the due process claimdd barred by immunity, it should be dismissed



under Rule 12(b)(6). The plaintiff opposes each of these arguments.

A. Statute of Limitations

The defendants argue, firghat the plaintiff's claims against the four newly named
defendants—Joe McCord, Victor Thompsdrammy Letzler, and William C. Howse—are
barred by the statute of limitatioasid that those claims do rfotlate back” undeRule 15(c)(1)
of the Federal Rules of Civil Proceddre.

As an initial matter, the court notes thlat Amended Complaint, in effect, names only
two new defendants. That is becawsclaim against an official ims or her official capacity is,
by definition, a claim against the official’s officé. former official no longer holds the office
and cannot be sued in his official capacBge Kentucky v. Graham73 U.S. 159, 166 n.11
(1985) (“In an official-capacity action in fed# court, death or replacement of the named
official will result in automatic substitution of the official’s successor in office.” (citing Fed. R.
Civ. P. 25(d))). Naming the former officials in theificial capacity only, while also naming the
current officials in their official capacity onlys therefore both improper and redundant, as the
former officials are automatically replacday their successors by operation of Rule 25.

Regarding the claims against the currefficials, because Congress did not enact a
statute of limitations for actions brought undex U.S.C. § 1983, federal courts look to state
statutes of limitation to determine the appropriate limitations pevitallace v. Katp549 U.S.
384, 387 (2007)Roberson v. Tenness&®9 F.3d 792, 794 (6th Cir. 2005). The one-year statute

of limitations in Tenn. Code wWn. 8§ 28-3-104(a)(3) applies tovdirights claims arising in

3 The Amended Complaint also adds avnelaim for relief under 42 U.S.C. § 1983,
based on the theory that plaffi§ expulsion from the legislatun@as an unconstitional bill of
attainder. The defendants apparently concedethitclaim relates back to the claims in the
original Complaint and is not bb®d by the statute of limitation. Afiscussed below, they argue
for its dismissal on other grounds.
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Tennesseelohnson v. Memphis Light Gas & Water Div77 F.3d 838, 843, 2015 WL 480239
(6th Cir. 2015). Although the limitations periodr f® 1983 actions is borrowed from state law,
federal law governs when the li@ations period begins to rukvallace 549 U.S. at 388. Accrual
occurs “when the plaintiff has a complete and @négause of action, thet, when the plaintiff
can file suit and obtain reliefld. (internal quotation marks and citations omitted).

In this case, the defendants assert that plaintiff's causes of action relating to his
expulsion accrued on September 13, 2016, the afaiee expulsion, anthe plaintiff does not
refute that propositiofi.The filing date for the original Complaint was August 21, 2017, well
within the one-year statute of limitations. eflhmended Complaint was filed on January 23,
2019, well outside the limitationseriod. The plaintiff's claimsgainst the new defendants are
time-barred unless the Amended Complaint relates back to the filing of the original Complaint.

The plaintiff argues that his claims are tiote-barred, because they are protected by the
relation-back provisions in Rule 15 of the FedeRules of Civil Procedure. Rule 15(c)(1)
provides that an amendment “r@atback” to the date of theriginal filing, for statute of
limitation purposes, when:

(A) the law that provides the applicablatsite of limitations allows relation back;

(B) the amendment asserts a claim ofedse that arose out of the conduct,

transaction, or ocetence set out—ort@mpted to be satut—in the original

pleading; or

(C) the amendment changes the partyhernaming of the pty against whom a

claim is asserted, if Rule 15(c)(1)(B)gatisfied and if, within the period provided

by Rule 4(m) for serving the summons ammplaint, the party to be brought in
by amendment:

4 The question of whether the claims accrued the day of the expulsion, the day the
plaintiff was notified that his befies would terminate, or the day they actually terminated, is not
relevant to the question of wihetr the claims against the nel@fendants are time-barred, as all
of these events occurred more than one gaar to the filing of the Amended Complaint.
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(i) received such notice dlfie action that it will nobe prejudiced in defending
on the merits; and

(i) knew or should have known th#fte action would have been brought
against it, but for a mistake concerning the proper party's identity.

Fed. R. Civ. P. 15(c)(1)(A)—(C).

The defendants argue that Rule 15(c)(1)dags not apply, because Tenn. Code Ann. 8
28-3-104(a)(3) contains no relatitwack provision. They argue that Rule (c)(1)(B) pertains only
to the relation back of “an amément asserting a ‘claim or defee,’ but it does not authorize the
relation back of an amendment adding a measty.” (Doc. No. 36, at 5 (citations omitted).)
Finally, they contend that subsection (C) doesapgty, first, because the requirements of Rule
15(c)(1)(B) are not met and, second, because #ietifl has not shown that the new defendants
received notice of the institution of this actianthin 90 days of the filing of the original
Complaint or that the plaintiff's failure to nartteese defendants is the result of some “mistake”
concerning the proper party’s identity.

Durham, in response, maima that the claims in thAmended Complaint against the
new defendants “are based on and relate backetodly same set of oive facts originally
plead[ed].” (Doc. No. 40, at 2.) He charattes the defendants’ position as “a technical
argument” and a “formality that misses the substance and spirit” of Rule 15(c)(1). (Doc. No. 40,
at 3.) The operative inquiry, hesists, is whether the additiordg¢fendants were on notice when
the original Complaint was fite because of their involvemem carrying out the improper
expulsion.” (d. at 3.) Alternatively, he argues that, becauseues state officials in their official
capacity only, undeEx parte Young“the real party-in-interest... [has] remained constant.”
(Doc. No. 40, at 4.) That is, regless of who the namaifficials are, the State is and always has

been the real party-imierest in this case.
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The defendants are correct tiale 15(c)(1)(A) isof no help to th plaintiff, since §
1983 has no relation-back provisiokccord Reiner v. Canale301 F. Supp. 3d 727, 734 (E.D.
Mich. 2018);see also42 U.S.C. § 1983. Rule 15(c)(1)(B) ligewise inapplicable, because it
“allows relation back of an amendment asseréiriglaim or defense,’ but it does not authorize
the relation back of aamendment adding a ngwarty.” Asher v. Unarco Material Handling,
Inc., 596 F.3d 313, 318 (6th Cir. 201@ge alsc6A Charles Alan Wrighet al, Fed. Prac. &
Proc. Civ. 8 1497 (3d ed.) (recagimg that Rule 15(c)(1)(B) owl pertains to amendments
“alleging a new or differentlaim or defense”).

Regarding Rule 15(c)(1)(C), the first regunrent is that 15(c)fdB) be “satisfied,”
meaning that “the amended claim arose ouhefsame conduct, transaction, or occurrence set
forth or attempted to be set forth in the original pleading.” 6A Wragtdl, Fed. Prac. & Proc.
Civ. 8 1498 (3d ed.). The next requirement isetymotice, under 15(c)(1)(C)(i). Even assuming
these prerequisites are met, however, “Sixth Circuit precedent clearly holds\wthpartiesnay
not be added after the statute of limitations s and that such amendments do not satisfy the
‘mistaken identity’ requiremd of Rule 15(c)(3)(B)."Cox v. Treadway75 F.3d 230, 240 (6th
Cir. 1996). Adding a new party is not the same aarigfing] the party or tnname of the party”
against whom a claim is assert&ke Asher596 F.3d at 318 (noting that the type of changes
permitted under Rule 15(c)(1)(C) are “limiteddorrections of misnomers or misdescriptions”
(citations omitted)).

Here, the plaintiff impermissibly seeks to add new parties. To avoid that conclusion, he
insists that, in reality, he is not adding new parties, because the real party in interest in this
official-capacity suit is, and always has beee, $tate of Tennessee. The plaintiff, however, did

not sue the State of Tennessee itself until he filed the Amended Complaint, and the State has now
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been dismissed by stipulation. Instead, he hasl sndividuals who areleemed to represent
specific state agencies tasked with administedarimited array of state functions. In the Sixth
Circuit, in order to avail himself dEx parte Younga plaintiff must idetify and sue the state
officer or officersappropriate to his particular claim‘General authority to enforce the laws of
the state is not sufficient to make governmentdafs the proper partigse litigation challenging
the law.” Children’s Healthcare is a Legal Duty, Inc. v. Dete®2 F.3d 1412, 1416 (6th Cir.
1996) (quotinglst Westco Corp. v. Sch. Dist. of Philadelpi@ig=.3d 108, 113 (3d Cir. 1993));
see id.at 1415 ('Youngdoes not apply when a defendantestafficial has neither enforced nor
threatened to enforce the allegedhconstitutional state statute.”).

In other words, the fact that a suit agaiasitate official in hisfficial capacity is, in
reality, a suit against the state does not mearatip#intiff can just name any state official as a
defendant and proceed with offiticapacity claims against her, regardless of whether she had
any authority over the actions or laws the gdiffirchallenges. It would make no sense, for
example, to permit the plaintiff to sueethiTennessee Commissioner of Education based on
unconstitutional policies adopted bye Tennessee Highway Patrolatst officials sued in their
official capacity are not interchangeable, absentesallegation of mistake that would fall within
the purview of Rule 15(c)(1)(C)(ii). The plaifi alleges no such mistake here. The court
therefore finds that the newly named defendaewen though they are named in their official
capacity, do not have thiequisite identity with the previoustyamed state official defendants to
permit relation back for statie of limitation purpose®ccord Messina v. Mazze854 F. Supp.
116, 147 (E.D.N.Y. 1994) (holding thtte purpose of the “legal cangct” pursuant to which an
official capacity-suit against a government official is treated as a suit against the entity the

official represents “is not to avoid a statute of limitations on one cause of action against a
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government entity by assertingclim against a person in hiffioial capacity on an entirely
different cause of action” but, rather, “to allow tteal party in interest to assert the immunities
and defenses to which they are entitled”).

In sum, the court finds that the claimssarted against the newly named defendants are
barred by the statute of limitations and are seted by the relation-back provisions in Rule
15(c)(1)(A), (B), or (C). The court will disiss the claims against the newly named former
officials as redundant of the claims againg trewly named current officials and will dismiss
the claims against the latterlzarred by the statute of limitatioms.

B. Count | — Was the House Resolution a Bill of Attainder?

In one of its “few explicit limitations on blotfederal and state action,” the United States
Constitution prohibits Congress and the Stétesn passing any “Bill of Attainder.” Notelhe
Bounds of Legislative Specification: A Suggegtpgroach to the Bill of Attainder Clauseé2
Yale L.J. 330, 332 (1962); U.S. Const, art.8§ 9, 10. A bill of attainder is a “law that
legislatively determines guilt and inflicts pghment upon an identifiadlindividual without
provision of the protections of a judicial triakilich v. Longg 34 F.3d 359, 362 (6th Cir. 1994)
(quoting Selective Serv. Sys. v. MinRub. Interest Research Grp468 U.S. 841, 84647
(1984)). There are three essential elements titl aftattainder: “speciftity . . . , punishment,
and lack of a judicial trial.Td. (quotingSelective Sery468 U.S. at 847).

In Zilich, the plaintiff argued that a resoluti@md ordinance passed by a city council

5> The plaintiff appears to have named the new defendants because one of the duties with
which their offices are tasked is maintenance of the membership roll for the House of
Representatives, and one of thatie of relief the plaintiff seekis the reinstatement of his name
on the membership roll. It is not clear, howewenether reinstatement on the roll is necessary to
the provision of the relief the plaintiff is actlyaconcerned about, which is the reinstatement of
his state benefits. The court understands plantiff's request for reinstatement on the
membership roll as simply a potential alternative route to that destination. Thus, it is unclear
what effect, if any, the dismissal of the claiagainst these defendants will have on this case.
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constituted a bill of attainder adopted in aitdbn of Article 1 § 10 of the Constitution. The
district court agreed, but thex@ Circuit reversed, on severglounds. In particular, the court
noted that the cham®f the town of Garfield Heights spécally provided that the city council
itself “shall be the judge of the election and qualifications of its membgilgch, 34 F.3d at
362. This provision “reflect[ed] thevell-settled principle that a dgslature traditionally has the
power to judge the so-called ‘standingalifications . . . of its membershipld. (citations
omitted). The court continued:

Plaintiff has not cited, and our researcls hat disclosed, a single case in which a

court has held that judging a member’'s qualifications constitutes a bill of

attainder. The Bill of Attainder Clause is a safeguard against legislative exercise

of the judicial function, or more miply—trial by legislature. The “section

proscribing bills of attainder . . . establishbat there are certain types of decision

that are . . . inappropriate féegislativeresolution. . . . [T]he bill of attainder

clause should be viewed . . . as necesgathe effective separation of powers.”

The legislative act of judging one’s own members cannot be deemed a matter

inappropriate for legislativeresolution when the citgharter specifically grants

the council this power. Where the roleriaditionally a legisative function, not a

judicial function, the Bill of Attainde€lause does not outlaw legislative action

against a specific legislatorLegislative bodies maycensure, suspend or

otherwise discipline a member. Thewhadone so under English and American

law for centuries. The absence of a trial hereot problematic or even surprising

because judging a member’s qualificatioms legislative function, not a judicial

one.
Id. at 362—63 (quoting Notsupra at 343; other citations andtémnal quotation marks omitted)
(emphasis added). That is, the Sixth Circus keapressly recognizedat) where a legislative
body is granted the power to discipline its rounembers, an action taken based on that
authorization is legislative in nature, rather thia@ exercise of a fortdden judicial function. As
such, it does not qualify as a kol attainder. To thigourt’'s knowledge, every court to consider
this issue has concluded that legislative bodie® ltlae power to discipline their own members.
See, e.g.Berry v. Crawford 990 N.E.2d 410, 413 (Ind. 2013) (haidithat the judicial branch

had no authority to review theedsion of the Indiana House of Representatives to collect fines
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from House members in punishment for their ilegvthe state to prevent the formation of a
guorum, where the Indiana Constitution expressgigned to the legislature the authority to
establish internal rules to goveits internal operadns and to impose discipline against any
member); Gerald v. La. State Senatd08 So. 2d 426, 429 (La. Ct. App. 1981) (“The
overwhelming weight of opinion as expressed byamdy the courts of this State, but the opinion
of the courts of our sister states is that the discipline and removal of a legislator is within the sole
province of the body in which he serva&s a member.” (cldcting cases))French v. Senate of
State of Cal.80 P. 1031, 1034 (Cal. 1905) (“The propositibat a resolution or other action of
the Senate resulting in the expulsion of a membier ssibstance a bill adttainder, and therefore
a violation of section 16, art. 1, of the st&enstitution, and of section 10, art. 1, of the
Constitution of the United States, is scaycelorthy of notice. The charges upon which a
member is expelled may or may not constitateharge of crime, but the resolution expelling
him has not the force of law, and it cannot by singtch of construction be denominated a bill of
attainder.”).

The plaintiff's arguments to the contrary anat persuasive. He insists that a legislative
action need not have the force of “law” or be a “judicial act” to be deemed a bill of attainder, in
light of Supreme Court precedent defining a bilatthinder as any “legislative act” that inflicts
punishment without trial. (Doc. No. 40, at 5 (quot@gmmings v. Missouri7l U.S. 277, 323
(1867)).) See alsoUnited States v. LovetB29 303, 315 (1946) (“[Our cases] stand for the
proposition that legislative actsp matter what their form, that jgly either to named individuals
or to easily ascerit@able members of a group in suchvay as to inflict punishment on them
without a judicial trial are bills of attaindgrohibited by the Constitution.”)). This court,

however, is bound by the Sixth Circuit’s integfation of the Supreme Court’s rulin@ee, e.g.
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United States v. MatpsNo. 3:13-cr-98, 2014 WL 1922866, at *3 (W.D. Ky. May 14, 2014)
(explaining that a “district cours bound to follow the holding & prior decision of the Court of
Appeals for the circuit in which the districourt is located until @t binding precedent is
expressly overruled.” (citation omittedgrccord D’Ambrosio v. Bagley688 F. Supp. 2d 709,
721 (N.D. Ohio 2010) (“This is a district couand it must follow binding precedent when such
precedent exists.”). And, &&lich indicates, the Sixth Circuhas not construed the Supreme
Court cases upon which the plaintiéflies as applying to a legalre’s punishment of its own
member. Rather, the Bill of Attainders Clausould be viewed ... as necessary to the
effective separation of power<Zilich, 34 F.3d at 362-63. Thus, whéhe action complained of
is “traditionally a legislativefunction,” and interference witsuch an action by the judiciary
would itself constitute a separation-of-powers intrusion, sutibrais not prohibited by the Bill
of Attainder Clauseld. at 363 (“[T]he Bill of Attainder Clase does not outlaw legislative action
against a specific legislator.”).

The plaintiff argues that the action in ques was not truly “legislative” and, further,
that the House did not actuallyave the power to remove hirbgcause it violated another
provision of the Tennessee Constitution by voting on his removal at a time when it was not
authorized to do so. The Tennessee Constitutimuyever, specificallyassigns to the state
legislature the power to “determine the rules of its proceedings, punish its members for
disorderly behavior, and, with the concurrencéwa-thirds, expel a member.” Tenn. Const. art.
Il, 8 12. Because the Tennesseen§litution confers that power ahe legislature, it is a
legislative power. The fact that the vote oe thotion introduced by Representative Lynn was
arguably procedurally improper does not detract ftbm essential fact that the legislature is

granted the power to disciplirend expel its own membewsccord Rangel v. Boehnef85 F.3d
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19 (D.C. Cir. 2015) (rejecting thplaintiff's request that theourt “review a congressional
disciplinary proceeding—a ‘legislative’ mattethat ‘the Constitubn places within the

m

jurisdiction of [the] House—anchoting that “[a]n actdoes not lose its legislative character
simply because a plaintiff alleges that it @iteld the House Rules or even the Constitution”
(citations omitted)y.

Durham’s attempt to distinguish the facts here from tho&diah is likewise unavailing.
The Sixth Circuit, indeed, made it clear that of¢he grounds for its dismissal of Zilich’s claim
was that the city council’s action in that case was not actually punitive, since it merely directed
the institution of judicial proceedings against hifilich, 34 F.3d at 362. But that ground for the
holding was separate from the court’s deternmmathat the City Counks action in removing
its own member did not qualify as a bill of atider where the City Charter expressly granted it
that authorityld. at 362—63.

In sum, in accordance withilich, the court finds that the resolution to expel Durham
from the Tennessee House of Representatives was not a bill of attainder. The motion to dismiss
Count | of the Amended Complaint under RuEb)(6) will be granted on that basis.

C. Count Il — Eleventh Amendment Immunity

The defendants in this actioneaall state officials sued only their official capacity as
representatives of the State of Tennessee. @fmye that the Eleventh Amendment bars the due
process claims against them. In the Sixth Cir@overeign immunity is a jurisdictional matter
that “must be addressed prior to reaching the memassell v. Lundergan-Grimeg84 F.3d

1037, 1045-46 (6th Cir. 2015).

The Eleventh Amendment “deprives federalint® of subject-matter jurisdiction when a

® Rangelconcerned the application of absolitemunity under the Speech or Debate
Clause, Article 1, Section 6, Clause 1 of the United States Constitution.
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citizen sues his own State unless the State esaits immunity or Congress abrogates that
sovereign immunity.’ld. at 1046 (citation omitted). The Stahas not waived its immunity to
this suit or generallyo suits under § 1988Berndt v. Tennesse&96 F.2d 879, 881 (6th Cir.
1986), nor has Congress abrtsghthe State’s immunityQuern v. Jordan440 U.S. 332, 345
(1979). “[A] suit against a statefimial in his or her officialcapacity is not auit against the
official but rather is a susgainst the official’s office.Will v. Mich. Dep’t of State Policel91
U.S. 58, 71 (1989). As such, it is in actualitysait against the Statesélf and, therefore,
generally barred by the Eleventh Amendmédféntucky v. Graham473 U.S. 159, 165-66
(1985).

However, the doctrine announced kEix parte Young209 U.S. 123 (1908), provides
another exception to sovereign immunity asskby states. In order to fall within tie parte
Youngexception, a claim must seek prospectiMefréo end a continuingiolation of federal
law. Diaz v. Mich. Dep’t of Cort.703 F.3d 956, 964 (6th Cir. 2013ge, e.g.Carten v. Kent
State Univ, 282 F.3d 391, 396 (6th Cir. 2002) (“[C]lainfigr reinstatemenére prospective in
nature and appropriate subjects Eorparte Young@ctions.”).

In Carten a student dismissed from a statevensity for poor academic performance
brought suit against various indiial university representatives timeir official capacity under
Title Il of the ADA, assertig, among other claims, thatethdefendants had refused to
accommodate his learning disability and had exgdiien based on that disability. In addition to
other relief, he sought reinstatement. The defetsdargued that the request for reinstatement
was not truly prospective in na&j because the plaintiff did naliege a continuing violation of
law and sought a “retrospective reversaaaompleted state decision to expel hi@drten 282

F.3d at 396. The Sixth Circuit jeeted that argument, holdingathreinstatement constituted
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prospective relief designed to endantinuing violation of federal lawd.

On the other handafl retroactive relief,” and not meretyetroactive monetary relief,” is
barred by the Eleventh AmendmeS8&M Brands, Inc. v. Coopeb27 F.3d 500, 509 (6th Cir.
2008) (citingPennhurst State Sch. & Hosp. v. Haldermd@5 U.S. 89, 103 (1984)). B&M
Brands although the plaintiffs claimed that thegught an order requiring the state attorney
general, “upon request by the mdiacturers sometime in the futyréo release certain escrow
funds associated with past cigarette sé&dyl Brands 527 F.3d at 509, th&ixth Circuit found
that the relief sought was actually retrospective, based on adgGmion made by the attorney
general, and therefore barred by the Eleventh Amendment: “The alleged constitutional
deficiency here is a one-time, past event; tleniffs do not seek a prospective injunction that
requires the Attorney Genéit® conform his conduct ian ongoing, continuous fashiord. at
510.

The defendants in this case argue that the plaintiff's claims in this case do not fall within
the Ex parte Youngexception, because (1) he seeks a datitar that the state officers violated
federal law in the past; (2) he dasst allege an ongoing violation; (Bx parte Youngloes not
extend to prospective declaratoryimjunctive relief based on alledeiolations ofstate law; and
(4) the relief he seeks is essentially monetaspfar as it seeks the payment of retirement and
health insurance benefits, as the effect of r@tigf granted would be to force the defendants to
withdraw funds from the Stafereasury. (Doc. No. 36, at 11-13.)

In response, the plaintiff argues only thathss sued the appropriate state officials as
permitted byEx parte Young(Doc. No. 40, at 9-10.) In support this contention, the plaintiff
cites his own casd)urham v. Martin 905 F.3d 432, 433 (6th Cir. 28), which held that the

plaintiff had standing to sue therpaular defendants named in the original Complaint. The Sixth
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Circuit, however, expressly ditbt reach the question of whetttbe suit should survive on the
merits.ld. at 436. Regrettably, Durhamshaot addressed the questimisvhether the relief he
seeks is retrospective or prospective in natunghat effect it would have on the State Treasury.
Instead, he simply argues that he states a claim against the named defeBédeldtsc.(No. 40,
at 9 (“All of these defendantplayed a role in implementing the actions that led to the
deprivation of Plaintiff’'s constutional rights . . . ."”).)

The court nonetheless construes the Améndemplaint as seeking prospective relief.
The plaintiff specifically seeks the “[i]ssujee of] an injunction requiring Defendants to
reinstate . . . Plaintiff's state pensiand health insurge coverage.”ld. at 14.J As set forth
above, the Sixth Circuit has heldatireinstatement generally is ppestive relief otthe type that
falls within the scope dEx parte YoungCarten 282 F.3d at 396. The request that the plaintiff's
right to a state pension and starovided healthcare be reinstated and that he maintain those
benefits going forward seeks prestive relief, regardless of thadt that the relief, if afforded,
might cost the State monegee S&M Brands527 F.3d at 507 (“Under thEx parte Young
exception, a federal court can issue prospedtipenctive and declaraty relief compelling a
state official to comply with federal law, regardless of whether compliance might have an
ancillary effect on the state treasury.” (citations omitted)).

The court therefore finds that the § 1988iml set forth in Count Il of the Amended
Complaint, insofar as the plaintiff requests peadive injunctive and deaatory relief only, is

not barred by the Eleventh Amendment.

" As stated above, the plaintiff also dewa an injunction requiring “Defendants to
reinstate Plaintiff to the House membershgil for the remainder of the 109th General
Assembly.” (Doc. No. 33, at 14.) The claims agithe individuals responsible for maintenance
of the roll are barred by the statute of limitaticausd it does not appear that the originally named
defendants in their official capacity hathee authority to perform this task.
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D. Count Il — Whether the Amended Compaint States a Colorable Claim under
42 U.S.C. § 1983 for the Deprivation of Due Process

Next, the defendants argue that the plaintiffeo state a claim for which relief can be
granted under 42 U.S.C. § 1983 for violation of his right to due process.

Under the Fourteenth Ameneémt, “[nJo State shall . . deprive any pemn of life,
liberty, or property, without due process of laW.S. Const. amend. XIV, § 1. The due process
clause has both procedural and substantive compolgl8sProps., LLC v. City of Toled698
F.3d 845, 855 (6th Cir. 2012), butetltourt construes the Amend€dmplaint agntending to
state a claim for violation of theght to procedural due process.

“To establish a procedural due process clanplaintiff must show that (1) [he] had a
life, liberty, or property interst protected by the Due Processau@e; (2) [he] was deprived of
this protected interest; and (3) the state didaifurd [him] adequate procedural right®aily
Servs., LLC v. Valentinor56 F.3d 893, 904 (6th Cir. 2014). #aintiff can prevail if he
demonstrates either that he was deprived d¢iberty or property interest as a result of an
“established state procedure” that itself violgpescedural due procesgihts or that he was
deprived of a liberty or property interegpursuant to a random and unauthorized act,” and
available state remedies would not quigtely compensate him for the lo¥8edgewood Ltd.
P’ship | v. Twp. of Liberty, Ohj®10 F.3d 340, 349-50 (6th Cir. 2010).

The defendants here argue that the plaintifé i state a due process claim, because (1)
the plaintiff cannot establish as a legal matteat he had a protecteproperty interest in
“lifetime state benefits” and thagven if he could, (2he has not shown th#te available state
procedures for redressing the deprivationhaise benefits are inadequate. (Doc. No. 36, at 14.)
The plaintiff contends that he had a protected ptgpeterest in the state benefits and that there

is no available state procedure to e=dr expulsion from the legislature.
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1. LegalStandards
a. ProtectedProperty Interest

Property interests protected by the HKeenth Amendment “are created and their
dimensions are defined by existing rules or undedstas that stem from an independent source
such as state law—rules or undensiiags that secure certain béteand that support claims of
entitlement to those benefitdWomen’s Med. Prof| Corp. v. Baird38 F.3d 595, BL (6th Cir.
2006) (quotingBoard of Regents ddtate Colls. v. Rot08 U.S. 564, 577 (1972)3ee also
Logan v. Zimmerman Brush Cd55 U.S. 422, 430 (1982) (“The hallrkaof property . . . is an
individual entitlement grounded in state law, whaannot be removed except ‘for cause’. . . .").
However, “[a]lthough the underlyingubstantive interess created by amdependent source
such as state law, federal constitutional law deterawmhether that interest rises to the level of a
legitimate claim of entittement protected by the Due Process Clalseri of Castle Rock v.
Gonzales545 U.S. 748, 757 (2005) (internal quatatimarks omitted). The Supreme Court has
explained that, “[tjo have a propgilinterest in a benefit, a pers clearly must have more than
an abstract need or desire for it. He must hawee than a unilateral expectation of it. He must,
instead, have a legitimate claim of entitlement toRdth 408 U.S. at 577. “A statute creates a
protected property interest whein‘both confers [a] benefiand limits the discretion of the
[government] to rescind the benefitAm. Premier Underwriters, i v. Nat'l| R.R. Passenger
Corp., 709 F.3d 584, 594 (6th Cir. 2013) (quotigd Corp., Inc. v. City of Lim&96 F.3d 404,
410 (6th Cir. 2002))seeMathews v. Eldridge424 U.S. 319, 332 (1976) (“[T]he interest of an
individual in continued receipt of [Social Seityrdisability benefits] is a statutorily created
‘property’ interest protecteby the Fifth Amendment.”EJS Props., LLC v. City of Toledé98

F.3d 845, 856-57 (6th Cir. 2012) (no property irgei€the government has the discretion to
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rescind the benefit entirely).
b. The Adequacy of State Procedures for Redress

Determining that the plaintiff has vested pmdpenterests is just the first step of the
required analysis. “[I]n order to state a prased due process claim under section 1983 ‘the
plaintiff must attack the state’s correctipeocedure as well as the substantive wronguthn v.
Lynch 113 F. App’x 55, 61 @@ Cir. 2004) (quotindgvieyers v. Cityof Cincinnatj 934 F.2d 726,
731 (6th Cir. 1991)). “If satisfactory state prdoees are provided in a procedural due process
case, then no constitutional deprieat has occurred despite the injuryéfferson v. Jefferson
Cty. Pub. Sch. Sys360 F.3d 583, 587-88 (6th Cir. 2004) (citations omitted). That is, the
absence of a state procedural remedy is an etesfienplaintiff's procedural due process claim
that must be pleaded and proved by the plairfiéfe id.at 588 (“The plaitiff must prove the
inadequacy of state remedies as an elemem¢iofonstitutional tort.” (citations omittedjarhat
v. Jopke 370 F.3d 580, 597 (6th Cir. 2004) (“[Appellant] has failed to allege and prove the
inadequacy of state remedies, which failuréatal to his procedural due process claim&ljen
v. Louisville City Police Dep/t972 F.2d 346 (6th Cir. 1992) (“Where a plaintiff alleges the
deprivation of a property or lilogy interest without proceduralue process of law, then the
plaintiff must plead that no adequate state regsedkist before we will consider the claim.”).

In short, to meet this burden, the plaintiff shallege and prove that (1) the state did not
have a remedy; (2) the state had a remedy butsiinealequate; or (3) the state had an “adequate
remedy in form, both procedurally and in damades the state did not appit or misapplied its
remedy.”Hahn v. Star Bankl90 F.3d 708, 716 (6th Cir. 1999) (citation omitted).

2. The Alleged Deprivation ofVested State-Created Interests

The plaintiff alleges that he has a protecteapprty interest in benefits accorded certain
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state employees, specifically &etime health insurance benefit and retirement pension benefit.
Regarding these benefits, the Amended Qamp contains only the most cursory and
conclusory assertions, consistingtleir entirety, of the following:

Plaintiff Jeremy Durham brings this amt to challenge the State of Tennessee’s
unconstitutional action inflicting punishmeat him without a judicial trial and
depriving him of his protectegroperty interests in his state benefits via an illicit
and unjustified expulsion from the Tennessee House of Representatives (the
“House”) on September 13, 2016.

(Doc. No.33171)

[The House expulsion vote alated] Article 1ll, Section 9 of the Tennessee
Constitution . . . , and it resulted in the deprivation of Plaintiff's protected
property interest in his state benefigpecifically his pension and insurance
benefits.

(Doc. No. 3314

After the expulsion vote, Plaiiff made an inquiry regarding the premiums on his
insurance coverage. On September 26, 2014ntiff received a response from
Angie Gargaro from the State’s BenefAsiministration Divsion. Ms. Gargaro
informed Plaintiff that his healtinsurance coverage would terminate on
September 30, 2016. She stated thateb#ant Commissioner Martin, after
consultation with Defendant Attorney GeakSlattery, decided that Plaintiff was
not entitled to lifetime coverage benefits.

As the direct and proximate result ks improper and unauthorized expulsion,
Plaintiff has lost his lifetime health inunce benefits and pension and has been
so informed by the State’s Bdiie Administration Division.

(Doc. No. 33 1 18, 1%ee alsd[f 60, 61.)
The House’s expulsion of Prdiff was a legislative aatn that punishe Plaintiff
by expelling him from officeand taking away his ve=i health insurance and
pension benefits withaw judicial trial.

(Doc. No. 33 1 67.)

Plaintiff Durham had a pretted property interest inis state benefits and was
denied due process through the deprivation of these benefits.

(Id. 1 74.)



26

Based on the plain language of Article Bection 9 and the prior failed attempts

to call a special session for the specpurpose of expelling Durham, Plaintiff

had the reasonable understangdthat he would retain $istate benefits (lifetime

health insurance and a state pensat the end of his term.

(Id. 1 75.)

The defendants argue that the plaintiftimasonable understanding that he would retain
his state benefits at the end of his term is nfficéent to create an entitlement to those benefits
and that the state statutes timg and defining the right toetirement and health insurance
benefits make clear that the plaintiff does not have a legitimate claim of entitlement to either
benefit. (Doc. No. 36, at 15.) They also arguat tthe plaintiff has not shown that the State’s
remedies for redressing the deprivatadrthese benefits was inadequate.

The court addresses the question of Wwhetthe Amended Compla states a claim
related to the deprivation of the state heatiburance benefit and the retirement benefit
separately, as the analysis peniiag to each differs substantially.

a. HealthInsurance Benefit
Did Plaintiff Have a Protected Property Interest?

Regarding the plaintiff's claim that he waspdeed of his entitlement to state-provided
health insurance, the defendants argue, firat,ttie plaintiff does ndtave a protected property
interest in a lifetime health insurance bendfgcause the statute providing such a benefit does
not apply to his situation. Thatatute says, in relevant part:

Uponretirementfrom the general assembly, anyator or represdative . . . may

elect to retain retiree health benefitsgarticipating in the plan authorized by the

state insurance committee . . . .

Tenn. Code Ann. 8§ 8-27-208(a)(1) (2015) (emphasis added).

The defendants maintain that the plaintdifl not “retire” from the General Assembly

and, therefore, is not eligible for health irmuce benefits under thjgrovision, based on the
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ordinary and common definition of the term “retirHe was, instead, expelled. (Doc. No. 36, at
19-20.) Consequently, they argue, Durham doedawet a legitimate expectation of insurance
coverage under 8§ 8-27-208 and no constitutionaliygated property interest in such benefits.

The plaintiff responds that (1) defendant Ridley, who is responsible for all administrative
matters and member benefits for the General Assembly, publicly stated that the plaintiff would
keep his health benefits, even if he werpatled from the house, thus giving rise to a
“reasonable expectation” that he remained eligible for such benefits; (2) the defendants’
proposed interpretation of “re#ff would lead to an absurd result, since it would mean that
representatives who lost re-eéiea campaigns should not be eligible for coverage either, but
“there is no question that suaidividuals are still etitled to health instance benefits” under §
8-27-208 (Doc. No. 40, at 12); and (3) if he hadbe®n “unconstitutionallgxpelled,” he would
have effectively retired from the legislatuhgving decided not taun for re-electionidl.).

The plaintiff's first argument is unaviig. A statement by defendant Ridley cannot
create a binding property interdfsit is in fact contradictedby state law, as indicated aboBee
Logan 455 U.S. at 430 (“The hallmark of property..is an individual entitlement grounded in
state law.”);see also Puckett v. Lexiiog-Fayette Urban Cty. Goy'666 F. App’'x 462, 468 (6th
Cir. 2014) (“[R]epresentations dncustoms may not create aoperty right where they are
contrary to an existing atute or regulation.”).

With his second argument, the plaintiff suggesiat “retirement” has been extended to
apply to state legislators who lose-election bids, meaning thatethare entitled to keep their
health insurance, even though they do not “retireinfithe legislature in the sense of leaving it
voluntarily. The plaintiff appears to argue thagchuse legislators in that situation are permitted

to keep their health insurandbge statute should extend to coves situation as well. In other
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words, he is suggesting that,eevthough he was expelled, haellereasonable expectation that
he would keep his benefits, becaes@ulsion is a form of retiremehThe court notes that there
is actually no proof in the remb regarding whether legislatovgho lose re-election bids are
permitted to keep their health insurance benkEfrfen assuming that they are, however, there is
no obvious absurdity in treatingstate representative who hasbeexpelled from the General
Assembly differently from one who merely logeselection. And as a mattef simple statutory
construction, the court finds that the tefretirement” does not exompass an involuntary
expulsion from the legislature. As the defendaatgue, “retirement” i®rdinarily defined as
“withdrawal from one’s position or occupation or from active working If@fid it implies a
voluntary action on the part dfie person withdrawing. Conversely, “expel” is defined as “to
force to leave (a placan organization, etc.) byffiwial action[;] take awayights or privileges of
membership}® The terms are not remotely synonymofscord Brown v. Little, Brown & Cp.
168 N.E. 521, 526 (Mass. 1929) (“When . . . usadtliie intransitive sense, retirement] means
voluntary withdrawal and not compulsory disctarghis is the c[o]rensus of opinion among
lexicographers as to its sigméition. Often it carriethe implication ofrecognition of honorable
service. It is the antithesis of enforced resigma It is not synonymous with ‘expel,” ‘remove,’
‘dismiss,” or words of similar import.”)see also Jacobs v. N.J. Highway Au265 A.2d 266,
268 (N.J. 1969) (“Retirement from employmens lsaconnotation different from discharge. The
former ordinarily signifies voluntary withdrawal,eHatter compulsory dismissal.”). It is clear
that, as a result of his expulsidhe plaintiff did not simply rete from the General Assembly,

and this comparison does not further his claigarding the existence of a protected property

8 This argument is actually contraxythe plaintiff's own interestSeeNote 11 ,nfra.
9 Seehttps://www.merriam-webster.com/dictionary/retirement.

10 Seehttps://www.merriam-webster.com/dictionary/expel.
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interest.

Nonetheless, regarding the third argumevtijch is contrary to his second, Durham’s
position all along has been that his unconstitutiexaulsion actually prevented his retirement
from the legislature and that the defendants’ determination that he was not entitled to health
insurance benefits resultedelitly from his ouster.See, e.g.Doc. No. 33 1 19 (“As the direct
and proximate result of his improper and unaut#ear expulsion, Plaintiff has lost his lifetime
health insurance benefits . . . and has beeimfsomed by the State’s Benefits Administration
Division.”).) More specifically, heaalleges that he was expelledhout due process and for the
express purpose of preventing his “retiremefitm the legislature inorder to effect the
deprivation of his continued right health insurance coveragend the defendants actually do
not dispute that, if Durham had not been forciblpeadled from the legislature, his right to health
insurance would have continued unabated fahowthe expiration of Isi second term in the
legislature. $eeDoc. No. 36, at 1 (“As a sellt of this expulsion, Platiff is not entitled to
lifetime health insurance . . . hefits under state law.”).) In &h sense, it was potentially a
property right created and protected by state st#tatevas not subject @rbitrary or unilateral
termination.

In addition, the plaintiff adequately allegémat his ouster from the state legislature was
in violation of his federal due process righggyen, in particular, tht he was not provided
advance notice of the resolutiom expel him and that the bging of the motion violated the
procedure established by the state constitutiooviging that special sessions are to deal only
with the purposes for which they are call&dcord Gerald v. La. State Senad®8 So. 2d 426,
429 (La. Ct. App. 1981) (recognizirigat the discipline and remdwvaf a legislator was “within

the sole province of the body in ieh he serves as a member” arad subject to judicial review,
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unless “the legislative body clearly violates soem@ress constitutional requirement, such as the
requirement of due process mandated by ArtkIé¢ of the United States Constitution”jee

also McCarley v. Sander809 F. Supp. 8, 11-12 (M.D. Ala. 1970) (vacating a state senator’s
expulsion from the Alabama Staten@ée based on the violation of his right to due process (but
without addressing the Eleventh Amendment), Basethe lack of “adeqte notice,” no formal
charges, and no hearing).

Thus, the court finds, for purposes of thkotion to Dismiss, that the plaintiff has
sufficiently alleged that he had a vested propéartgrest in the state health insurance benefit.
Accord Jackson v. Roslyn Bd. of EQ®&&2 F. Supp. 2d 332, 343 (E.D.N.Y. 2009) (“[I]n light of
statutory protections afforded to retirees tbé State, the Court finds that Jackson has a
constitutionally protectedroperty interest in healihsurance benefits.”).

Were the State’s Remedies Inadequate?

But this answers only half the question. Wezond part of thenquiry is whether the
plaintiff adequately alleges that the State’®gadure for redressing the deprivation of his
protected property interest wasadequate. Regarding this gtien, the plaintiff alleges
generally that he was not provided with approprateneaningful notice oan opportunity to be
heard prior to the expulsion voéad that the State did not prdei any post-expulsion process.
(Doc. No. 33 11 3, 79.) He claims that, “as eecli and proximate result of his improper and
unauthorized expulsion, [he] lost hisliime health insurece benefits.”Id. T 19).

The defendants argue that Tenn. Code Ann. § 8-27-102 authorizes an informal appeal
process for resolving disputes over healtsumance plan eligibility and that the Uniform
Administrative Procedures Act (“APA”) authorizes “affected person” to petition an agency

for a declaratory order as to thalidity or applicability of a statute, rule or order within the
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primary jurisdiction of the agency, such agedegision being subject jadicial review, Tenn.
Code Ann. 88 4-5-322 through -325.

The plaintiff does not address these statbtésmaintains that the defendants’ assertion
that post-deprivation remedies existed in hisagitun is misleading. Specifically, he claims that
there is no procedure for undoing his expulsiomemonvening another special session in order
to be reinstated. He also claims that theradsstate or administrativprocedure that would
“compensate Plaintiff for the deprivation ofshbenefits.” (Doc. No. 40, at 12-13.) Of course,
this court cannot order the statecmmpensate Durham for the deption of his benefits either.
That is precisely the type of retroactive mongt&lief barred by the Eleventh Amendment. But
the plaintiff's broader point is well taken. @®n 8-27-102, cited by ¢éhdefendants, provides
only for the administrative resolution of “dispst regarding eligibility and enrollment for the
plans and the benefit structure of the plans administered by those committees.” And the APA
itself, while providing for judiciateview of an administrative deston, limits such review to the
“record” and confines relief to situations whethe agency decision itself has prejudiced a
claimant’s rights

because thadministrativefindings, inferences, condions or decisions are:

(1) In violation of constitutinal or statutory provisions;

(2) In excess of the statutory authority of the agency;

(3) Made upon unlawful procedure;

(4) Arbitrary or capricious or characteed by abuse of discretion or clearly
unwarranted exercise of discretion; or

(5)(A) Unsupported by evidence which is betibstantial and material in the light
of the entire record.

Publix Super Markets, Inc. v. Tenn. Dep’t of Labor & Workforce D&2 S.W.3d 218, 222
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(Tenn. Ct. App. 2012) (quoting Tenn. Code Anm-8-322(h)(1)—(5)(A)). In other words, where
the administrative decision itself is reasonabkesed on existing law, these statutes would not
provide relief. Here, the adminiative decision to deny Durhane&ith benefits because he did
not “retire” from the Generahssembly, in all likelihood, wuld have been found to be a
reasonable interpretation of the applicable statutes.

Durham’s position is that it was the ouster itself, and not the defendants’ incorrect or
unreasonable interpretation of Tenn. Code Ann. § 8-27-208(a)(1), thadirectly to the
deprivation of his protéed property interest ihis health benefits: In other words, precisely
because he did not “retire” frothe legislature, and because the vote to expel him was made for
the express purpose of depriving him of the heaklirance benefit, pursuing the administrative
procedures established by the APA would hlagen futile in his case. The Amended Complaint
adequately alleges that the state proceduresdwmtlhave provided an emue for reversing the
expulsion or reinstating the pidiff to the General Assembly iorder to rendethe plaintiff
eligible under the statute for continued healsuinance coverage, and thusuld not have been
adequate to protect his rights.

Based on this argument, the court finds tiha@t Amended Complaint states a colorable

claim under 8§ 1983, based on the deprivationdoé process, which allegedly led to the

11 As indicated above, Durham’s Response &Mwotion to Dismiss actually suggests that
defendant Ridley, at least, bmled that expulsion should notsudt in the terrmation of the
plaintiff's healthinsurance benefit and thatetirement” as useih Tenn. Code Ann. § 8-27-
208(a)(1) should extend to an expelled legis|asorce the State has ctmed it to mean that
legislators who lose re-election bids can maintheir coverage. If thawere the case, however,
then there would be no apparent reasony wihe plaintiff could not have brought an
administrative challenge to the denial of thendfé in his case, follomg the APA-prescribed
procedures. The court has found, leeer, that the statutory usetbe term “retirement” cannot
reasonably be construed to encompass an expulsion. Consequently, it seems clear, at this
juncture at least, that the administrativecid®n itself—the denialof continued coverage
because the plaintiff had not “retired’—was m@aable based on existing law. As a result, the
APA would not have provided relief.
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plaintiff's being denied lifetime health insuranoenefits in which he asufficiently established
a vested property interest, for purposésgefeating a motion to dismiss.
b. RetirementBenefit

The plaintiff's factual allegations in ¢hAmended Complaint regarding the alleged
deprivation of his right to a state retiremenhéi are more amorphous than those pertaining to
the health insurance benefit. The plaintiff does spxcifically allege tht he made a claim for
these benefits. Instead, as indichédove, he asserts only thas kxpulsion from the legislature
per se“resulted in the deprivation dPlaintiff’'s protected propertynterest in his . . . pension
[benefit].” (Doc. No. 33 { 4see also idff 19, 67.) Regarding thisain, the defendants argue,
first, that the plaintiff fails even to allege that he elected to participate in the Tennessee
Consolidated Retirement System (“TCRS”), that he applied for retirements benefits pursuant to
Tenn. Code Ann. 8§ 8-36-202, or thas application was denied lapy defendant or anyone else.
Second, they contend that, under the statutestiog and governing the TCRS, the plaintiff, a
“general employee” as defined by Tenn. Codlen. § 8-34-101(18) andhus a member of
“Group 1,” Tenn. Code Ann. § 8-35-105(a)(1), nebecame eligible for retirement benefits
because he did not achieve the years of creditable sepne required by Tenn. Code Ann. 8 8-
36-201(a)(1). In other words, the defendants’ posiis that the plaintiff did not have a vested
property interest in retirement mefits and would not have hadcsua property interest, even if
he had continued to serve in the General Adde until his term expired at the end of 2016,
because he still would not have had five yearsretlitable service as a state employee at that
point!? They also argue that he hasled to allege that the stalecked an adequate remedy to

address the deprivation of apyrported property interest.

12 A stated above, the plaintiff was first elected to the Tennessee General Assembly in
November 2012.
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The court accepts, for purposes of the MotioDigmiss, that the pintiff has adequately
alleged that he elected to participate in ghate retirement system. Otherwise, however, the
plaintiff's factual allegations in support of this claim are utterly insufficient. He does not allege
that he ever made a claim for retirement figethat some partical statute operated to
terminate his retirement befit as a result of hiexpulsion, or that the a&te lacked a procedure
for remedying the allegedly wrongful deprivation afvested interest. On this basis alone, the
court finds that the Amended Complaint failssiate a colorable claim based on the alleged
deprivation of due process iomnection with a vested interasta state retirement benefit.

Even if the court accepts, for purposafsthe motion to dismiss, that the Amended
Complaint adequately alleges that the plaintifidma claim for benefithat was denied by the
defendants, he has not responded at all to tfemdants’ argument that, under Tennessee law, he
did not have a vested interest in a state retiretmemefit and, further, that his expulsion from the
legislature had no effect on higyhit to a state retirement benteRather than addressing this
issue, the plaintiff asserts gnthat he had a “reasonable urgtanding,” based on “numerous
representations as well asnf-standing custom and practice,” that “his time in the General
Assembly entitled him to these benefits.” (D&. 40, at 10-11.) He clas that “[e]vidence
such as representations and customs may betas#stermine whether a party has a legitimate
expectation to retirement benefits” and insists behad “no reason to lbeve that he would not
be entitled to his benefits.Td.) Without providing a citation to gnparticular staite, he claims,
in a wholly conclusory fashion, that he “met the statutory eligibility requirements for retirement
benefits.” (Doc. No. 40, at 11As stated above, however, custamd representations alone are
not sufficient to create protected property interefeucketf 566 F. App’x at 468. Instead, the

entitlement must be gunded in state law.ogan 455 U.S. at 430. And thgaintiff simply fails
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to address the applicable state law.

The code provision cited by the defendants states:

(1) Any member in Group 1 shall be ohandred percent (100%) vested in the

member’s service retirement benefit uponiaftteent of sixty (60) years of age or

upon completion of thirty (30) years afeditable service; provided, that any

member of Group 1 who became a membethefretirement system on or after

January 1, 1992, must have fivg {&ars of creditable service.
Tenn. Code Ann. § 8-36-201(a)(1). @s face, this provision appeato mean that, even if his
legislative term had simply exed at the end of 2016, the plaif$ retirement benefit would
not have vested 100%, because he would net¢ laghieved five years of creditable senite.
However, in response to the defenta assertion that ik provision pertainso the plaintiff and
establishes that he did not haveested interest in retirementradits, the plaintiff states only:
“Plaintiff met the statutory eligibty requirements for retirement benefits.” (Doc. No. 40, at 11.)
He does not suggest an alternative interpretatidheobtatute or attempt to explain why it might
not pertain to him.

The defendants, likewise, ot explain how 8§ 8-36-201(a)(is construed by the TCRS
regulations, what it means to hess than 100% vested, or h@8-36-201(a)(1) should be read

in conjunction with otheparts of the statutory scme, in particular § 8-36-204,but the court’s

13 The statute also provides that “[a] membkall be one hundred percent (100%) vested
in the member’'s accumulated contributionsalittimes.” Tenn. Code Ann. 8§ 8-36-201(h). In
addition, in the event “of a fulbr partial termination of, om compete discontinuance of
employer contributions to, the plan, the accruetehbits of the affected members under the plan
shall be one hundred percent (100%) vestedremdorfeitable to the extent funded and to the
extent required by federal lawltl. § 8-36-201(i). The court deenot construe the Amended
Complaint as alleging that the plaintiff wakeprived of his own contributions or accrued
employer contributions to éhstate retirement system.

14 Section 8-36-204 statas pertinent part:

(b) . . . (2) Notwithstanding this section any other provision to the contrary, any
individual who is a Group 1 member of ttegirement system on or after January 1, 1992,
must have, in addition to all other requirements for service or early service retirement, a
total of five (5) years of creditable ser®ito qualify for retirement benefits . . . .
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limited understanding of these provisions indicates that, regaafiedsether the plaintiff had a
vested property interest inratirement benefit, that interest was not affected by his expulsion
from the state legislature. If the languages@&-34-201, upon which the defendants rely, indeed
requires five creditable years of service beforeoHiitial’s right to a réirement benefit vests,
then the plaintiff's intereshad not yet vested atehime of his expulsion amgould not have
vestedeven if he had not been expelled, becausevé@d not have had five years of service
upon the expiration of his term in the General Adslg at the end of 2016. On the other hand, if
the language of § 8-34-204(c) applies instea@Note 14, then state legislators may not have
been subject t@ny requirement pertaining to length ofrgee in order for their retirement
benefits to vest. In that event, the plaintiff nffewe had a vested interest, but it was not affected
by his expulsion. In other words gtiplaintiff's expulsion had no apgent effect on his eligibility

for retirement benefits.

As indicated above, the plaintiff does not altjuallege that he made a request or even
inquired about his retirement berteHe also does not allege thhe state remedy for addressing
an allegedly wrongful denial of the benefitssniaadequate. Instead, he alleges only that there
was no post-deprivation remedy to address kpallsion from the General Assembly. However,
because his expulsion from the legislature appardattl no effect on his right to a retirement
benefit, that argument is besitlee point. Instead, the relevamiestion is: what remedies were
available to Durham specifically pertaining tioe purportedly wrongfubdenial of the state
retirement benefit under the sitdry scheme (again assumihg made a request that was
actually denied).

The plaintiff does not allegthat the State does not haamy pre- or post-deprivation

(c) This provision shall not apply tnembers of the general assembly.
Tenn. Code Ann. § 8-36-204(b)(2)—(c).
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remedy pertaining to the denial of the retirentmsriefit, that it has a remedy but not an adequate
one, or that an adequate remedy eglidiat it was misapplied in his caddahn, 190 F.3d on
716. The defendants, on the other hand, pointtioait state administrat rules specifically
provide that

[a]ny person who is aggrieved by an actwrdecision made within the discretion

or control of the TCRS, may appeal the actiondecision to the director.

Grievances shall address the TCRS’s interpretations of the law and the validity

and applicability of the policies promulgdtender the law as &y apply to each

individual’s situation.

Tenn. Comp. R. & Regs. Ch. 10403-2-.03(1). The available procedure also encompasses
judicial review under the APASee, e.g.Tenn. Code Ann. § 4-5-32@roviding for judicial
review in Chancery Court}. The plaintiff does not allege thhe attempted to avail himself of
this procedure or that it was inadequate.

In light of the language of the statute pertagnio the vesting of befits and the statutes
and regulations creating a procésschallenging the denial of hefits, the court does not accept
as true the plaintiff's conclusory assertiomtthhe was “afforded no pedeprivation remedy to
challenge [the] . . . deprivation of his stateéigs.” (Doc. No. 33  79.) Because the Amended
Complaint does not allege as a factual matter that the plaintiff availed himself of the statutory
remedy, that the remedy is inadequate in hgecar that the Stamisapplied the remedy, the
court finds on this basis too that the Amendedn@laint fails to state a procedural due process
claim for which relief may be granted as itrjaéns to the purportedeprivation of a state
retirement benefit.

V. Conclusion

For the reasons set forth herein, the defestdddtion to Dismiss will be granted in part

15 This code section was amended effectiuly 1, 2018, but both versions provide for
judicial review of adhinistrative decisions.
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and denied in part. The claims against the paveimed defendants will be dismissed as barred

by the statute of limitations. Count | of the Anded Complaint will be dismissed, because the
House Resolution to expel the plaintiff was @obill of attainder. Cont Il of the Amended
Complaint will be dismissed in part. The court firttlat the plaintiff hagailed to show that he

was deprived of a vested state interest in a stditement benefit or thaeven if he was, there

was no adequate state procedure to remedy the allegedly unconstitutional deprivation of that
benefit. However, he has stated a colorable due process claim related to the termination of his
state health insurance benefit. Count Il o thmended Complaint related to that deprivation

will be permitted to proceed.

An order consistent with this Memorandum is filed herewith.

Y A

ALETA A. TRAUGER
United States District Judge




