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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

PATRICK ROAN, )
)
Plaintiff, )
V. ) No. 3:17-01177
) Chief Judge Crenshaw/Brown
DEREK B. ENSMINGER, ET AL., )
)
Defendants. )

To: The Honorable Waverly D. Crenshaw, Jr., Chief United States District Judge

REPORT AND RECOMMENDATION

The Magistrate Judg@ECOMMENDS for the reasons explained below tldefendant’s
motion to dismiss (Doc. 16) plaiffts amended complaint (Doc. 13) BRANTED; 2) this action
be DISMISSED WITH PREJUDICE ; 3) acceptance and adoption of this Report and
Recommendation (R&R) constitute tRENAL JUDGMENT in this action.

I. STATEMENT OF THE CASE

Plaintiff brought thioro seaction on August 22, 2017 under Title VII of the Civil Rights
Act of 1964, 42 U.S.C. 8§ 2000et seq (Doc. 1) Plaintiff nam@ Derek Ensminger, Associate
General Counsel for Sonic Restaurants, Inerdimafter SRI, Sonic Restaurants Inc., Sonic
Restaurants, Sonic Drive In Restaurants), aedrOMason, SRI District Manager, as the original
defendants to this action.

Defendants Ensminger and Mason filed a motion to dismiss on September 14, 2017 under
Fed.R.Civ.P. 12(b)(1), 12(b)(5), and 12(b)(6) for failure to state a claim, insufficient service of
process, and for want of personal jurisdiction. (Doc. 6) This action was then referred to the
undersigned to:

enter a scheduling order for the mgement of the case, to dispose

or recommend disposition of anygtrial motions under 28 U.S.C. 88
636(b)(1)A) and (B), and to conduct such further proceedings, if
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necessary, under Rule 72(b), Fed.R.Civ.P. and the Local Rules of
Court.
(Doc. 7)

Plaintiff filed a response to the origindéfendants’ motion to dismiss on September 18,
2017. (Doc. 8) Thereafter, the undersigaetered a R&R on October 3, 2017 recommending that
defendants’ “motion to dismiss . be granted and this casedi@missed with prejudice for failure
to state a cause of action.” (Doc. 9)

On February 15, 2018, the District Judgietered a Memorandum Opinion and Order
adopting and approving the R&R insofar asetammended dismissing with prejudice all claims
against defendants Ensminger and Mason, andisiisrg with prejudice all plaintiff's state law
claims. (Doc. 12, pp. 6-7) However, the Digtrdudge permitted plaintiff to add SRI as a
defendant, and to file an amended complaint. (Doc. 12, p. 7) The case was then returned to the
undersigned for further proceedings. (Doc. 12, p. 7)

Plaintiff filed an amended complaint onldfaary 21, 2008 (Doc. 13) naming both SRI and
Mason as defendants, following which SRIdile motion to dismiss on March 7, 2018 for failure
to state a claim under Rule 12(b)(6) (Doc. 1&), for failure to provide any factual allegations to
support his claims of race and sex discrirtiora Plaintiff filed a response on March 12, 2018.
(Doc. 17) SRI did not reply. This matter is now properly before the court.

. FACTUAL BACKGROUND

Plaintiff was an assistant manager at tfeni& Drive-In restaurant in Ashland City,

Tennessee (Sonic) at the time of the alleged events in August 2015 that gave rise to this action.

(Doc. 10, p. 6 of 34Doc. 13, p. 3 of 22) Plaintiff asserts that Mason approached him on August

! Plaintiff has not complied with Local Rule LR7.03 whielguires that “All pleadings . . . presented for filing
... be numbered at the bottom . . . .” The page nurbére amended complaint (Doc. 13) referred to herein are to
the page numbers assigned by the court's CMECF system.
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11, 2015 concerning a deposit that had been “midsmapout 5 days before anyone knew.” (Doc.
13, pp. 3, 21 of 22) When plaintiff replied that he had not seen the money, Mason allegedly told
plaintiff that he was “going to the [p]olice [d]epaxnt to see his friend . Johnny Hunter.” (Doc.
13, p. 3 of 22)

Plaintiff avers that Detective Johnny Hunter of the Ashland City Police Department
(hereinafter the Police Department) went to his Bdlader that evening,” “left a card with his name
on it,” and asked plaintiff “to call” him. (Dod3, pp. 3, 11-12 of 22) Plaintiff asserts that he
telephoned Detective Hunter, and that the lattergialiatiff that he “had some questions” he needed
to ask him. (Doc. 13, p. 3 of 22) Plaintiff asserts that he went to the police department the “next
day,”i.e,, on August 12, 2015, answered Detective Huntgpréstions, and then went back to work.
(Doc. 13, p. 3 of 22) Plaintiff asserts furthieat he subsequently was “sent home on August 17,
2015” by Mason who informed him that he wamder investigation for a missing deposit.” (Doc.
13, p. 6 of 22) Plaintiff allegdbat he received “a disciplinarytaan of missing fund[s],” and was
terminated on September 22, 2015. (Doc. 10, p. 1 of 34)

Plaintiff claims that he was “the only &tk [A]merican and Black [A]Jmerican male”
employed at Sonic at the time. (Doc. 13, p. 3 of PR)intiff alleges thaBRI “picked [him] out”
for blame without any evidence or probable caase, that the “Caucasian” managers at Sonic
“were not pulled to the court houseg., they were not required to imthe police station (Doc. 13,
p. 3 of 22), whereas plaintiff maintains that he went “about 4 times” (Doc. 1, p. 5 of 35).

The amended complaint is far from a model of clarity. However, plaintiff has attached two
pages of a six-page police report captioned “lewtdt 2015-0702” (hereinafter the Incident Report)

that help fill in some of the many gaps in the amended compldiatthat end, the Incident Report

2 plaintiff attached the same two pages to his originadgdaint. (Doc. 1, pp. 28, 31 of 35) In considering

a motion to dismiss under Rule 12(b)(6), the court “may censite complaint and any exhibits attached thereto. . . .
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reflects that Mason reported “a deposit thefoanting to $1446.00 from his Ashland City Sonic”
to the Police Department, apparently on Augu$t {Doc. 13, p. 21 of 22Yhe initial report filed

by Mason reflects that Assistant Manager Pat Guptepared the stores deposit” at 12:08 a.m. on
August 4, 2015, and placed it in the cash drawerdrs#iie, but that Shanika Tarpley who “arrived
at work on August @ at approximately 5:45 [a.m.],” “discovered the cash deposit . . . at
approximately [6:00 a.m.] below register # 8 anuhéd it over” to plaintiff. The Incident Report
reflects that plaintiff told Mason “he never s#tve deposit,” even thoughraview of the security
video tape showed that he “did in fact remtive deposit from the safe on the morning of the 4
(Doc. 13, p. 21 of 22)

The Incident Report reflects that plaintiff weothe Police Department at 10:30 a.m. on the
morning of August 12, 2015. According to the IncilReport, plaintiff gave a taped statement in
which he said that he “remove[d] the register frayn the safe but did not see the deposit.” (Doc.
13, p. 21 of 22) Plaintiff also st that Shanika Tarpley was mistakabout the date, and that the
events to which she referred actually occurred on Audgtiaha@ not the@ The entry ended with
the following statement by Detective Hunter: “| regigel that Mr. Mason make [m]e a copy of the
[security video] tape. Once | have the tape,Rtran will be reinterviewe” (Doc. 13, p. 21 of 22)

The next entry in the Incident Report red@security monitor and record was stolen from
the store.” (Doc. 13, p. 21 of 22) The Incident Report notes subsequently that the video camera
system was stolen “some time during the nigh8/12/2015 and [the] morning [of] 8[/]13/2015
while [the] business was closed,” that somebergtered the store and stole the video camera

system,” and that “[n]o forcible entry was discovered.” (Doc. 13, p. 21 of 22)

[and] . . . items appearing inghecord of the case . . . Bassett v. Nat's Collegiate Athletic Assa28 F.3d 426, 430
(6" Cir. 2018)(citation omitted). The Incident Report pertainséatrents that gave rise to this action. Therefore, the
undersigned will refer to the Incident Report to the extenittlsatelevant and necessary to provide clarity to the matter
before the court.



The Incident Report shows next that pldfrtbok a lie detector test (VSA) on August 17,
2015, following which he was interviewed again opeta (Doc. 13, p. 18 of 22) Plaintiff again
“denied involvement in the stolen deposit evarrashowing him a surdeance photo with [it] in
his hand and Tuesday’s date on the photo.” Bfaamgain claimed that “the camera’s date was
incorrect.” (Doc. 13, p. 18 of 22) Plaintiff also was “ask[ed] about the video system being taken
some time the night after he was interviewed,Wtach he replied that “the monitor was missing
when he arrived on 8/14/201[5] .. [and that] . . . the delivery man was in the store when arrived
that morning.” (Doc. 13, p. 18 of 22)

The Incident Report shows that Shanika Tarpley, Jason Schaeffer, and April Campbell
voluntarily took the VSA test on Septemler, 21, and 22, 2015 respectively. (Doc. 13, p. 18 of
22) The last entry on the these two pages of the Incident Report dated 2/17/16 read, “Inactive
pending further investigation.” (Doc. 13, p. 18 of 22)

[ll. ANALYSIS
A. STANDARD OF REVIEW
1. Motion to Dismiss

In assessing a motion to dismiss under Rul®){@], the court construes the complaint in
the light most favorable to the plaintiff, accephe plaintiff's factual #egations as true, and
determines whether the complaint “contain[s] sudintifactual matter, accepted as true, to state a
claim to relief that is plausible on its facéhcroft v. Igbal 556 U.S. 662, 678 (2009)(internal
guotation marks and citation omitted). A complamist provide “more than labels and conclusions

. . a formulaic recitation of the elements of a cause of action will notBil."Atl. Corp. v.
Twombly, 550 U.S. 544, 555 (2007). Thaeucts are not required to accept as true legal conclusions
couched as factual allegationBell Atl. Corp, 550 U.S. at 555. “Factual allegations must be

enough to raise a right to relief above the speculative level.Bell’Atl. Corp, 550 U.S. at 555.
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“[O]nly a complaint that states aguisible claim for relief survives a motion to dismiss. ... [W]here
the well-pleaded facts do not permit the court terimore than the mere possibility of misconduct,
the complaint has alleged — but it has not ‘show[n] — ‘that the pleader is entitled to relief.”
Ashcroft 556 U.S. at 679 (quoting Fed.R.Civ.P. 8(a)(2))(internal citation omitted).
2. Actions Brought Under Title VII

Title VII prohibits an employer from discrimating against any individual with respect to
h[is] compensation, terms, conditions, or privileges of employment, because of such individual's
race, color, religion, sex, or national origin.” 42 U.S.C. § 2000e-2(a)(1)sé®)University of
Texas Southwestern Medical Center v. Na$s&d U.S. 338, 342, 347 (2013). To establishraa
facie case under Title VII, plaintifnust show that he was: 1) member of a protected group; 2)
subject to an adverse employment action; 3) qualified for the position; 4) replaced by a person
outside the protected class, or similarly situated non-protected employees were treated more
favorably. Civil Rights Act of 1964 § 701 et seq., 42 U.S.C. § 200seq “For a sex
discrimination claim, the fourth factor is limited the plaintiff being ‘treated differently than
similarly-situated [] emploges [of the opposite genderjGolden v. Mirabile Investment Corg24
Fed.Appx. 441, 447 [6Cir. 2018)(citingJacklyn v. Schering-Plough Healthcare Prods. Sales
Corp., 176 F.3d 921, 928-29&Cir. 1999)(brackets in the original)).

B. Plaintiff's Amended Complaint

Plaintiff identifies SRI as a defendant in thtgle of the case of the amended complaint.
(Doc. 13, p. 1 of 22) Plaintiff also identifies Mason as a defendant in the body of his amended
complaint. (Doc. 13, 1 3, p. 1 of 22) The amended complaint reflects that Mason is the only
defendant to this action. (Ddk3, 1 3, p. 2 of 22) Although the Drist Judge previously dismissed
this action against Mason with prejudice, the undersigned liberally construes plaintiff's amended

complaint to name both SRI and Mason as defendants.
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The factual allegations in the amended complaint are quoted below in their entirety because
the full body of the text is relevant to SRI's motion to dismiss:

| Patrick Roan was terminated by Sonic Restaurants Inc. | was told
that | had mishandled funds. [B]efore being terminated | sat at home
for 34 days with no pay and hadctwarges from Ashland City Police
Department where Mr. Dean Mason went to his friend Mr. Johnny
Hunter. | was treated unfair[ly] based on my race/gender by Mr.
Mason and Sonic Restaurants. When they went to the police
department there was not a probable cause . . . no video, no camera
sol was stereotyped by Mr. Dean Mason and SRI

| was the only Black American and Black American male at [the]
Sonic Drive In. There was a deposit that was missing for about 5
days before anyone knew. Mr. Dean Mason came directly to me
asking if | had seen the money. | responds . . . no, sir. Then he
replied that he was going to the police department to see his friend
Mr. Johnny Hunter. Later that eveg Mr. Hunter came to my house
and left a card with his name on it, asking me to call. | did and he
said that he had some questionsre, and needed to see me. The
next day | went to the office for questions and went back to work.
No other managers were pulled to the court house but | Patrick
Roan. Other[] manager[s] Pam Carter, Jason, Patrick . . .
Maternowski, April Campbell and th ey are all [Claucasian. But

Mr. Mason and SRI picked me out with no ‘evidence.’

(Doc. 13, 11 8.e and 9, p. 32i)(bold added, unnecessary capitalization omitted) Plaintiff also
attached 3 additional hand written pages to the amended complaint that the undersigned liberally
construes to supplement the foregoing. The three pages are quoted below:

| Patrick Roan is filing a lawsuit against Sonic Restaurantd hvas
face[d] with discrimination and went through a[n] investigation by
Ashland City Police Departmewnthere | was found ‘not guilty’ and

had not been charged with any problems. | was sent home on August
17[,] 2015 at 3:30 AM where Mr. &n [Mason] was at the Sonic
Drive In waiting on me to arrive. Mr. Dean Mason took my time
card and keys out of my hands and told me that | was under
investigation for a missing deposit that he seen . . . and was missing.
Mr. Dean Mason told me that lould hear from Mrs. Nancy Welch
from Human Resources which | never did, until | called her after |
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was released by Ashland City Police Department. It still took 16
days for Mrs. Nancy Welch to ngsnd. After the investigation | was
asked by Mr. Hunter the detectmwo | thought would do this to me.

| responded | didn’t know.

| have been a employee of Soniav@rin of Ashland City TN from
1995 Sept until 2015 of $& In my paperwork, you sill see where

| went to the bank o[n] August th& 2015 because Shanika Tarpley
found a deposit under Tray 8ocand 6:45 AM. When Mr. John
Matnowerski fic] came to work that morning around 9 AM he told
me when | left to go home to tak®e deposit to the bank and have it
counted. | did just that and April Campbell signed it off when |
returned, but instead of putting my name Patrick Roan took it, she put
Patrick Gunter.

Sonic Drive In Restaurants allowed Mr. Dean Mason to treat me
unjust[ly] and unfair[ly] . They allow[ed] Mr. Mason to go to the
Police Department to have me investigated. When | was found not
guilty because Sonic Restaurants couldn’t [find] any inappropriate
behavior that they had told thellee that | was engaged in . . . then
they left me at home without payf84 days then gave a disciplinary
action of missing fund[s]No one else went through what | did.
Ashland City Police Departmenided the case because they had no
suspect. Mr Mason and Sonic Ressauis was trying to put a ‘crime’

on | Patrick Roan that | didn’t commit[].

(Doc. 13, pp. 6-7, 22 of 22)( bold added, unnecessary capitalization omitted)
1. Defendant Mason

The District Judge dismissed plaintiff's colajt against Mason with prejudice in his
February 15, 2018 Memorandum Opinion and Ordenc(2, p. 6) Plaintiff did not file a motion
to reconsider the District Judge’s ruling regagdMason, nor is there aimmg in plaintiff's motion
to add SRI as a defendant (Doc. 10), his amendatplaint (Doc. 13), or his response to Sonic’s
motion to dismiss (Doc. 17) that can be construed as a request for the court to reconsider its prior
decision as to Mason. Plaintiff's apparent effort to include Mason as a defendant in his amended

complaint should be denied as moot.



2. Defendant SRI
a. Plaintiff's Gender Discrimination Claim

As noted bold above at p. 7, plaintiff asserts the following with respect to his gender
discrimination claim: 1) “I was treated unfdy based on my . . . geler . . . by . . . Sonic
Restaurants”; 2) “l was the only . . . Black Anoam male at [the] Sonic Drive In.” Although the
following statements in the amended complainhdballege gender discrimination directly, the
undersigned liberally construes the following to do so indirectly: 3) “I was face[d] with
discrimination”; 4) “Sonic Drive In allowed Mr. &an Mason to treat me unjust[ly] and unfair[ly]”;
5) “Sonic Drive In Restaurants allowed . . . Masmitreat me unjust[ly]rd unfair[ly]; 6) “No one
else went through what | did.” The amended complaint makes no further reference to gender
discrimination, no direct or inferential gemdeelated supporting arguments can be liberally
construed from the remaindertbk text quoted above at pp. 7:8,, from the text in between the
text in bold, nor can either be educed from plaintiff's response to SRI's motion to dismiss.

Althoughpro secomplaints are held to less stringstaindards than complaints prepared by
an attorneysee Boag v. MacDougalt54 U.S. 364, 3651082), the courts are not willing to
“abrogate basic pleading essentialpiia sesuits,”see Clark v. JohnstoA13 Fed.Appx. 804, 817
(6™ Cir. 2011)(quotingWells v. Brown891 F.2d 591, 594 {6Cir. 1990)). “[M]ore than bare
assertions of legal conclusions or personal opisiare required to satisfy federal notice pleading
requirements.” See Grinter v. Knight532 F.3d 567, 577 {6Cir. 2008)(citingScheid v. Fanny
Farmer Candy Shops, In@59 F.2d 434, 436 {(6Cir. 1988)). A “complaint must . . . ‘contain
either direct or inferential allegations respectiththe@ material elements to sustain a recovery under
some viable legal theory.Mandy-Clay v. City of Memphis, Tens95 F.3d 531, 538 {6Cir.
2012)(quotingEidson v. Tenn. Dep't of Children's Sen&10 F.3d 631, 634 {6Cir.2007)).

Moreover, the less stringent standarddior seplaintiffs also do not “rquire [a] court to conjure
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up unpled allegations.Porter v. Genoves&76 Fed.Appx. 428, 440" (&ir. 2017)(citingwells
891 F.2d at 594). Simply put, conclusory claims are subject to dism&salAshcroftc56 U.S.
at 678;Bell Atl. Corp, 550 U.S. at 55%rie County, Ohio v. Morton Salt, In¢02 F.3d 860, 867
(6" Cir. 2012).

Plaintiff's gender discrimination claim compeis the six naked claims quoted above at p.
9. These claims are unsupported by any argumenteneie to the record, or citations to relevant
authority. In other words, plaintiff's gender discination claim is conclusory. Accordingly, SRI's
motion to dismiss plaintiff's gender discriminai claim should be granted because plaintiff fails
to state a claim on which relief may be granted.

B. Plaintiff's Race Discrimination Claim

As noted bold above at p. 7, plaintifsserts the following pertaining to his race
discrimination claim: 1) “I wasreated unfair[ly] based on my race . . . by . . . Sonic Restaurants”;
2) “l was stereotyped by . . . SRB) “l was the only Black American. . at [the] Sonic Drive In”;
4) “No other managers were pulled to the tdwuse but | . . . and they are all Caucasian.”
Although the following statements above at pp.de&ot allege race discrimination directly, the
undersigned again liberally construes the followmiaglo so indirectly: 5) “I was face[d] with
discrimination”; 6) “Sonic Drive In allowed Mr. &an Mason to treat me unjust[ly] and unfair[ly]”;
7) “No one else went through wtl did.” The amended complaint makes no further reference to
race discrimination, no direct or inferentialce related supporting arguments can be liberally
construed from the remaindertbk text quoted above at pp. 7+8,, from the text in between the
text in bold, nor can any race related claimsdwgced from plaintiff's response to SRI's motion to
dismiss.

Plaintiff's race discrimination claim comprisegtbeven claims enumeedtin the paragraph

above. Those enumerated 1piigh 3) and 5) through 7), whetheaarsding alone or read together,
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once again amount to nothing more than naifaitns unsupported by any argument, reference to
the record, or citations to relevant authorityan€equently, these claims are conclusory for reasons
previously explained.

Turning to 4) on the preceding page, it toaamclusory standinglone. However, when
read in the broader context of plaintiff's raceatimination claim, it stands as the lone factual
allegation in the entire amended complaint. Hesvethe allegation does not stand up to scrutiny.
As noted above at p. 7, plaintiff named four “Caucasian” managers who allegedly were treated
differently than he because they were not required to go to the police station. However, the Incident
Report shows that Jason Schaeffer and April Campbell, two of the “Caucasian” managers to whom
plaintiff refers, took a “lie detector testt the police station on September 21 and 22, 2015
respectively. (Doc. 13, p. 18 of 2Because Schaeffer and Camptmok the VSA test, plaintiff
cannot show that he was treated differently floefellow managers who “[we]re all Caucasian.”
Moreover, it also makes no difference that&fer and Campbell tookeéhV/SA test voluntarily.
First, plaintiff was not requireth take the VSA test; he too took it voluntarily. Second, absent any
argument to the contrary, who was hailed tgabiee station, and who was not, was a decision that
rested with the police department — not SRIotlrer words, under the facts alleged, plaintiff fails
to satisfy the fourth part of thedr-part test to necessary to makgrima facieshowing of race
discrimination under Title VII.

For the reasons explained above, the amended complaint fails to state a claim of race
discrimination claim upon which relief may beagted. Accordingly, SRI’'s motion to dismiss
plaintiff's race discrimination claim should be granted.

V. CONCLUSION
AND
RECOMMENDATION
The Magistrate Judg@ECOMMENDS for the reasons explained above thattefendant’s
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motion to dismiss (Doc. 15) plaiffts amended complaint (Doc. 13) BRANTED; 2) this action
be DISMISSED WITH PREJUDICE ; 3) acceptance and adoption of this R&R constitute the
FINAL JUDGMENT in this action.

Under Rule 72(b), Fed. R. Civ. Bny party has fourteen (14)ydfrom service of this R&R
within which to file with the District Courany written objections to the proposed findings and
recommendations made herein. Any party opposialj save fourteen (14) days from receipt of
any objections filed regarding this R&R within whito file a response to said objections. Failure
to file specific objections within fourteen (14)yseof receipt of this R&R may constitute a waiver
of further appeal of this R&RThomas v. Ar474 U.S. 140reh’g denied474 U.S. 1111 (1986).

ENTERED this the 11 day of July, 2018.

/s/Joe B. Brown
Joe B. Brown
United States Magistrate Judge
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