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INTHE UNITED STATESDISTRICT COURT FOR
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

GRETA COLEMAN, )
)
Plaintiff, )
)
V. ) NO. 3:17-cv-01188
)
FEDERAL DEPOSIT INSURANCE ) JUDGE CAMPBELL
CORPORATION, as Receiver for ) MAGISTRATE JUDGE
Silverton Bank, N.A., ) HOLMES
)
Defendant. )
MEMORANDUM

Pending before the Court is Defendamfistion to Dismiss and Supporting Memorandum
of Law. (Doc. Nos. 7, 8). Plaintiff filed mesponse in opposition (Doblo. 13), and Defendant
has replied. (Doc. No. 15). Ftre reasons discussedlow, Defendant’'s motion to dismiss is
GRANTED.

. FACTUAL BACKGROUND

Plaintiff Greta Coleman filed this action Williamson County Chancery Court, seeking
to recover funds that Plaintiff alleges werbtained by Defendarfederal Deposit Insurance
Corporation as Receiver for Silten Bank, N.A., as the result afwrongful levy on a joint bank
account Plaintiff kept with her husband ScGttleman. (Doc. No. 1-1). Defendant properly
removed the action to thisoGrt under 12 U.S.C. § 1819(b)(B) and 28 U.S.C. § 1442. (Doc.
No. 1).

The Office of the Comptrolteof the Currency closed I8erton Bank on May 1, 2009, and
Defendant was appointed as theeiger for the bank soahereafter. (Doc. bl 8 at 4). In its

capacity as receiver &ilverton, Defendant obtained a judgrhagainst Plaintiff's husband Scott
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Coleman, and sought to garnish a Bank of Amesimzount held jointly by the Plaintiff and her
husband. Ifl.). Bank of America answered the garnishment on June 24, 2014, and deposited
$28,380.00 with the Williamson County Clerk and Master on July 7, 20d4. (

Plaintiff alleges in her Complaint that Defendant did not have the authority to levy funds
out of the couple’s joint bank account becaldsfendant was only a judgment creditor of
Plaintiff's husband, not Plaiiff. (Doc. No. 1-2). Defendafited its motion to dismiss on October
20, 2017, arguing the Court lacks subject mattesgiiction over Plaintiffs claims against the
FDIC-R and that the Complaint fails to statedam upon which relief may be granted. (Doc. No.
7).

. STANDARD OF REVIEW

While Defendant’s filings do not cite specificafgderal Rule of Civil Procedure 12(b)(1),

a motion to dismiss that challenges a court’s sulbyetter jurisdiction is governed by that rule.
A Rule 12(b)(1) challenge can attack the sufficieotthe pleading itself (facial attack), in which
case all factual allegations of tRéaintiff must be considered &sie, or attack the factual basis
for jurisdiction (factual attack)Cartwright v. Garney 751 F.3d 752, 759-60 (6th Cir. 2014). If
the factual basis for jurisdiction is challengedisathe case here, a court has broad discretion to
consider and weigh evidence, including evidengtside of the pleadingand the plaintiff bears

the burden of proving jurisdiction.(d.).

! The other arguments presented in Defendant’s metialismiss are governed by Federal Rule of Civil
Procedure 12(b)(6), and can only be decidatdafCourt has jurisdiction over the casgee Steel Co. v.
Citizens for a Better Eny'623 U.S. 83, 94 (1998) (“Without jurisdiction the court cannot proceed at all in
any cause. Jurisdiction is power to declare thedad ,when it ceases to exigte only function remaining

to the court is that of announcing the fact armini§sing the cause.”). Because subject matter jurisdiction
is lacking, the Court does not and cannot amné¢he merits of Defendant’s other arguments.



1. ANALYSIS

Defendant argues that the Colacks subject-matter jurisdiction over the claims against
Defendant because Plaintiff did nmamply with the administrativelaims process set out in the
Federal Institution Reform, Recovery and Enforcement Act (“FIRREA”), 12 U.S.C. § 1811 et seq.
(Doc. No. 8 at 7). Specificallypefendant alleges that Plaintiff did not @t the administrative
claims process of FIRREA for her claim that is shédject of this lawsuiand therefae deprived
Defendant of the opportunity to considear claim before she filed suitld(). Plaintiff does not
dispute this, or even address FIRREA, in hepoase to Defendant’s motion. (Doc. No. 13).

“FIRREA was enacted during the savings and lmaolvency crisis to enable the FDIC .
.. to efficiently and expeditiously wind up thdaafs of hundreds of failefinancial institutions.”

In re Lewis 398 735, 739 (6th Cir. 2005). Under FIRREAe FDIC is given broad discretion to
adopt and enforce policies thabprote efficiency in winding up the affairs of failed institutions.
12 U.S.C. § 1821. To do so, FIRREA “establisaesadministrative process for handling claims
made against the assets of a failed bank that has been placed under receilrershigwis,398
F.3d at 739.

The process for handling administrative claagsinst institutions for which the FDIC has
been appointed receiver is settfoin 12 U.S.C. § 1821(d)(3)-(13). The FDIC is required to mail
or publish notice to the institution’s creditors instmg them to present thaitaims to the receiver
by a date specified in the noticg2 U.S.C. § 1821(d)(3). Claimigeld after this date are generally
barred unless the claimant did meteive notice of thepgointment of the receiver in time to file
the claim before the stated date, and the claim is filed in time to permit payment of the claim. 12
U.S.C. § 1821(d)(5)(C). According to one cirawourt, “the only statutdyy-specified exemption

from the strict requirements of the administratolaims process is pralad ‘if the claimant did



not receive notice of the appament of the receiver in time to file . . . [a] claim.Secrest v.
Indymac F.S.B2009 WL 302321, at *4 (E.D. M. Feb. 9, 2009) (quotirfgreeman v. FDIC56
F.3d 1394, 1402 (D.C. Cir. 1995)). But even thee‘dnly consequence is that the FDIC ‘may’
consider a late-filed clainprovided the claim is filed ‘in time to permit paymentld.

Under section 1821(d)(13)(D) of FIRREA, aichant must exhaust the administrative
process before having her claim reviewed bydefal court. Sectioh821 (d)(13)(D) provides:
“no court shall have jurisdiction over . . . ackaim or action for payment from, or any action
seeking a determination of rights with respectte,assets of any depositanstitution for which
the [FDIC] has been appointegteiver, including assets whicletfFDIC] may acquire from itself
as such receiver.” Thus, failure to exhaustatinistrative procedures deprives a federal court
of subject matter jurisdiction over the claim.

On its face, FIRREA appears to only apply teditors. At first blush, Plaintiff's claim
does not allege that she is a “creditor” of SitwarBank. However, Courts have held that the
bounds of FIREAA and its limitations on jwikl review extendeyond creifors toany claim
relating to the acts or omissions of a failed banletivbr made by a debtorgeditor, or other party.
See In re Lewjs398 F.3d at 741Mansor v. JPMorgan Chase Bank, N.A70 F. Supp. 3d 445,
449 (D. Mass. 2017) (“FIRREA deprives courtssobject matter jurisdiction over claims that
relate to the acts or omissions of a failed baglnstitution, but have nditeen exhausted through
the FDIC’s administrative claims process.”).

Here, Plaintiff was obligated to exhaust FIRREA’s administrative claims process before
filing suit against Defendant. Although the gravanoérPlaintiff's Complant is that the funds
garnished by Defendant were not assets of Silverton Bank, FIRREA pravideiial review of

that issue through the administratiprocess. The mere fact tHifintiff’'s claim is based on



Defendant’s alleged acts while @pBng as receiver for Silvertddank subjects Plaintiff's claim

to the obligations of FIREAA and its administraielaims process. The case law from numerous
circuits is clear that a plaifitiwho fails to comply with FIRREA before seeking judicial review
deprives a federal court efibject matter jurisdictionSee e.g., Village of Oakwood v. State Bank
and Trust Cq.539 F.3d 373 (6th Cir. 2008Willner v. Dimon 849 F.3d 93 (4th Cir. 2017);
Interface Kanner, LLC v. JPMorgan Chase Bank, NZA4 F.3d 927 (11th Cir. 2013)tcCarthy

v. FDIC, 348 F.3d 1081 (9th Cir. 2003}leliezer v. Resolution Tr. C®52 F.2d 879, 882 (5th
Cir. 1992).

Accordingly, the Court finds that it lacks sabj matter jurisdiction over Plaintiff's claims
against Defendant, and theref@BRANT S Defendant’s Motion to Dismiss under Federal Rule of
Civil Procedure 12(b)(1). Because the Court tgddefendant’s motion on this basis, the Court
does not reach the Defendamesnaining arguments.

It is SOORDERED.

WILLIAM L. CAMPBELL? JR.
UNITED STATES DISTRICT JUDGE



