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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JOHN ELMY, individually and on )
behalf of all otherssimilarly situated )
persons, )
Plaintiff, )
)
V. ) Civil No. 3:17-cv-1199
) Judge Campbéll/Frendey
WESTERN EXPRESS, INC. ET AL ., )
Defendants. )
ORDER

Pending beforéhe Courtis Plaintiff’s Motion toFile an Amended Complaint. Docket No.
140.He hadfiled aMemorandunof Law in supportof the motion. Docket No. 142. Defendants
have filed aResponse in opposition. Docket No. 1B&intiff hasfiled a Reply Docket No. 156.
With leave of court, Defendants have filed a-Beply. Docket No. 160. For the reasons stated
herein,Plaintiff's moton is GRANTED.

BACKGROUND

Plaintiff filed the Complaint in this matter on August 25, 2017. Docket No. 1. In response
to the Complaint, Defendants filed a MotittmCompel Arbitration and Stay or Dismiss this Case
on October 16, 2017. Docket No. 24. On March 2, 2018 Defendants filed a supplemental motion
to stay pending the decision of the Supreme Couxeim Prime Inc. v. Oliveira. Docket No. 61.
On April 4, 2018the Court entered an Ordgrantingthe Motion to Stay and denied tbéher
pending motions withouprejudice torefile after the Supreme Court isgbian opinion inNew
Prime. Docket No. 73. Odanuary22, 2019, following theSupremeCourt’s decision irNew

Prime, this Courtenteredan Orderlifting the stay. Docket No. 119. On February 5, 201
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Defendantdiled apartial motion to dismisBlaintiff's collective and class complaint. Docket No.
127. On February 26, 201Blaintiff filed the instant motion for leave of court to file an Amended
Complaint. Docket No. 140
STANDARD OF REVIEW
Motions to Amend are governed by Fed. R. Civ. P. 15, which provides in relevant part:
(&) Amendments Before Trial.

(1) Amending asa matter of course. A party may amend its pleading
onceas a matter of course within:

(A) 21 days after serving it, or

(B) if the pleading is one to which a responsive pleading is required, 21 days
after service of a responsive pleading . . . .

(2) Other amendments. In all other cases, a party may amend its pleading
only with the opposing party written consentrothe cours leave. The
court should freely give leave when justice so requires.
Plaintiff cannot amend as a matter of course under Rule 15(a)(1)(A), becanesthan 21
days have passed since the service of the initial Complaint. FurthermonéffeEnnot amend
as a matter of course pursuant to Rule 15(a)(1)(B), because the Complairkishe seeend is a
pleading to which a responsive pleading is required, and more than 21 days have pastes since
service of DefendantsAnswer. Defendants oppse the amendment of PlainsffComplaint,
therefore, Plaintiff can amend only with leave of Court, pursuant to Rule 15(a)(2).
While leave to amend should keeely given when justice so requires,maybe denied
for a variety of reasons such ‘asdue delay, bad faith, repeated failure to cure deficiencies by

amendments previously allowed, ungiuejudice to the opposing party ... or where the amendment

is futile” Forman v. Davis, 371 U.S. 178Duchon v. Cajon Co., 791 F.2d 43 (6th Cir. 1986



ANALYSIS

Plaintiff seels to amend his Complaint under Rule 15(a) of the Federal Rules of Civil
Procedure to add additional facts to the claims asserted; reframe claims pyebrought;
withdraw a claim and add additional claims. Docket No. 140. Citing the liberal sfamolde
Rule 15,Plaintiff notes that the amendment was sought prior to discovery being issued, deadlines
being established, and trial being set in the matter. Docket No. 142. They argue thatmgdpondi
a Motion to Dismiss by providing additional allegations by way of Amended Complaint is a
accepted practice to cure any alleged deficiencies in the pleading agivéimathe posture of the
case their request is timely and the Defendants would not be prejudiced etinaentld.

In response, Defendantsgae thatPlaintiff's motion is untimely and would cause them
undue burden and prejudice. Docket No. 153. Specifically, they argue that although dieesvery
not begun, “Defendants have engaged in ininébrmal investigations and substantial motion
pradice” and allowing thePlaintiff to amend th&€omplaintwould unduly prejudice Defendants.

Id. at p. 7. They argue that the allegations are not newly discqeesemote in time and would

be prejudicial because “facts and memories have fadedisappared in the approximately

eighteen months since the Complaint was filed\ahen theselaims should have been properly
raised.”ld.

In reply, Plaintiff notesthat while the case was filed August2017,the extent of the
Defendantspleadingsin the matér related to the Court’grisdiction rather than substantive
responseso the merits of the case. Docket No. 156. They note that prior to addressing the
jurisdictional issugthe Court had stayed this mattBrefendants’answer andoartial notion to
dismisswasfiled on February 6. 2019, with the motion to amend being filed on February 26, 2019.

Id. Again, noting that the Sixth Circuit permits amendments to correct pleading deésiasca



matter of course and to the extent that discovery and othdirgesaldave not been established in
the caseand the lack of prejudice to Defendants their motion for leave should be gidnted.

With leave of Courtthe Defendants filed a S&eplyin which they argue the proposed
amendment attempts to “reverse and eliminate prior allegations in order tgesalekaim in the
original complaint” and the new claims “represent approximately 12 pagetally new matrial
in a40-pagecomplaint.” DockeiNo. 160, p. 3. They contend that the addition of such claims and
allegations which were either in the possession of or known tel#netiff since well before the
filing of the original complaintis unduly prejudicial to Defendants.1d. They reiterate their
argument thatPlaintif's amendments are untimely arRiaintiff has failed to provide any
explanation for the delay in proposing the amendméahtat pp. 4-5.

Amending a Complaint in an attempt to cure alleged deficiencies in the origiadhgle
after the filing of a motion to dismiss is certainly not an uncommon practice.cébpled with
the wellestablished law that leave to amend a complaint should be freely given wies gos
requires after a responsive pleading has been filed seeesolve the issue on this case. Perhaps
recognizing that leave to provide the opportunity to cure deficiencies in the pléesalopgopriate
the Defendants have focused their argument on the timelinédsiofiff's motion and alleged
prejudice to them if the motion were to be granted.

UNDUE DELAY IN FILING

On its face,Plaintiff's motion for leave was filed morthan a year after the original
complaint was filed. However, thidoes notell the entire story. First, there had been very little
litigation surrounding the substantive aspectRBlafntiff's claims. Likewise, this case was stayed
for a lengthy period oftime which precluded Plaintiff from seekingaveto amend. Finally,

Plaintiff's motion to amend was fileth a short periodf time after the stay was lifted and the



Defendants filed theimotion todismiss Given the other delays thislitigation, the Gourt cannot
concludethat thedelayin Plaintiff bringing the motionis “undue.” Defendantsargumentthat
Plaintiff mustestablisrsome compelling reason for telayis unpersuasive. Both cases cited by
Defendants in support of this proposition dealt with situations where the court hadslestabl
deadlines which had passed whenniaionswere broughtherebyrequiring an analysiunder
Rule 16 of the Federal Rules of Civil Procedure before the court could casidestiors under
Rule 15. Similarly, in the case Bburque v. Bank of America, the Court had previously granted
Plaintiff Leaveto Amend even though it was untimely, and as here, there were motions to dismiss
pending. Civil Action No. 3:1:¢€v-00281, Docket No. 46. For thereasons the Court does not
believe thePlaintiff's motion should be denied on the basis of urtklay

PREJUDICE TO DEFENDANTS

The Defendants dual argumentsregarding prejudice are equally unpersuasive.
Defendants’litigation activities and “initial informal investigation” are not the equivalent of
formal discovery activities and are impossible to measure. Similarly, while thennpwactice
related to arbitration, the motions to stay and the partial motion to dismiss adresigaificant;
only the partial motion to dismiss is implicated by thetionto amend the complaint. Further,
granting the motiorto amend will not precludeonsideratiorof any motion tadismissbut will
merely assure thaPlaintiff has asserted the clais he wishes to assert in thisidiation for
consideratiorby the Court Finally, Defendantsargumentthat Plaintiff's allegations are more
remote intime may result irvitnesse$eing unavailabler havingdiminishedmemoryof relevant
events while entirely possibles notthe type of prejudice which supports denying the motion to

amend. These considerations are not unique to remote claims but are presefitigatialh



regardless of the temporal proximity and breadth of the allegations thetei®mncern likewise
does not overcome the liberal standard for amending pleadings.
For the reasons discussed herein, Plaintiff's Motion for Leave to Amend thelgamp

pursuant to Fed. R. Civ. P. 15(a)(Docket No. 140) is GRANTED.

o N

JEFFERY S. FRENSLEY
U. S. Magistrate Judge

IT ISSO ORDERED.




