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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

ALL COMMERICAL FLOORS, INC. , )
et al., )
)
Plaintiff s, )
) NO. 3:17<v-01252
V. ) CHIEF JUDGE CRENSHAW
)
COMMERCIAL FLOOR PRODUCTS, )
LLC, et al., )
)
Defendans. )

MEMORANDUM OPINION

Before the Court iDefendants’Rule 12(c) Motion For Judgment On The Pleadings
Relating to Plaintiffs’ Second Amended Complaint. (Doc. No) B@intiffs have filed a regmse
in opposition(Doc. No. 100, to which Defendants have replied (Doc. No.)162r the following
reasons, Defendants’ motiavill be granted in part and denied in part.

l. Background

Kevin Jones(“Jones”) created All Commercial Floors, Inc. (*ACF”) (collectively
“Plaintiffs”) to serve as a business focusedrstalling various flooring stiaces in commercial
industries (Doc. No. 73 at .3 Two years after foning ACF, Jones hired Emmett Lew#oorer,
Il (“Lewis”), a Certified Public AccountarasACF’s Vice Presidenof National Accounts.ld.)
After beinghired Lewis opened an ACHffiliate office in Nashville Tennessegld.) ACF and
Lewisalsoexecuted an employment agreement (“Employment Agreement”), which pro{ided:
Lewis’s compensation; (2) ACF’s right to terminate Lewis for causd;(8h certainfinancial

spendindimitationsimposed orlLewis's operation of the ACEatellite office (I1d.)
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One year later, in 2003, Lewis approached Jones with the idea of forming a ‘igiir”
to hdd and manage ACF’s real estate holdings etheérassets(ld.) Lewisexplainedthat (1) the
“sister” entity would be useful for tax and liability purposes; and (2) the entity should bedown
by Lewis and his wife, Jane Moor@dane”), to avoid complications with the theacently enacted
Sarbane©xley Act. (d. a 4.) Although Lewis and Jane would own thester” entity, named
Commercial Floor Products (“CFP”), Plaintiffs woulgtain rights in CFP’s assets, including by
havingthe option to purchase CFP for $100,000 upon Lewis’s dd=atBuyback Option”). (d.
at 4, 6) In reliance on Lewis and Jang&presentationandfinancial expertiseJones agreed to
form CFP as a Tennessee limited liability company, with Lewis and Jane @sdhaers. [d. at
4)

Plaintiffs allege thatfollowing CFP’s formation ACF would purchase certain building
materials from CFP at a markup, and CFP would use those excess fymulshi@ase real estate
and other assetdd() Specifically,Lewis, throughCFP,used these excess funds to purchase three
properties: (12025 Meridian Street, Arlington, Texas (“Meridian Property”); (2) 3070 Sidco
Drive, Nashville, Tennessee (the “Sidco Property”); and (3) 2927 Armory Drigshwle,
Tennessee (the “Armory Property”)d(at 5.)ACF thenenteredeases with CFP at each of these
properties, with ACF as the lessee and CFP as the lessor (“Meridian Lease,” “Sadep” and
“Armory Leasg’ respectively). [d.)

Plaintiffs allege that;ni 2011, Lewis, through CFP, forced ACF to relocate fronsgaee
it leasedn the Armory Property to the Sid&roperty,so CFP could lease themory Property
to athird-party technologgompany. Kd. at 7.) Further, Lewis, through CHercedACF to pay
to finish outthe space in the Sidco Property, despMeF beingrelieved of making any capital

improvements to the property under the terms of the Sidco Léc3&l&irtiffs allege thatewis



induced them to perform these actions by remindiggm of their ability to reap the ultimate
benefits of thesenesided deks throughexercise of thduyback Option.1fl.) Further in April

2013, Lewis instructed the Secretary and Treasurer of ACF, Joyce Ragxéerid the Armory

Lease for an additional 60 months (September 2015 to September 2020), without consulting Jones.
(Id. at 8.) Finally, in 2016, Lewis again forced ACF to relocate ftbaSidco Property back to

the Armory Property, as it had received a thpedty offer to lease th&idcoProperty. [d.)

In 2015, Lewis began a separate business venture, unafflidted\CF and CFP, and
allegedlystarted neglecting his responsibilities and duties to AdB. Rlaintiffs allege that this
neglect continued into 2016 and 20BAd in 2017, Jones insisted that Lewis focus his
obligations to ACF. 1. at 9.)Rather than refcus his efforts on ACF, Lewllegedlyretaliated
by making derogatory remarks about Jones and his wife to ACF employees, vemdbrs,
customes. (Id.) Finally, in July 2017, ACF terminated Lewis’s employment due to his refusal to
(1) adhere to new corporate policies and procedures, incladsetfimposed audit of the AGF
satelliate office and (2) reimburse ACF $111,3@dr certain expensegld. at 910.) Upon his
termination, Plaintiffs discovered that Lewis had madhost of unapproved expseson behalf
of CFP, totaling d'sevenrfigure sum: (Id. at 10.) Moreover, feer being terminated, Lewis
maintained that neither Jones nor Adssessedny rightsor claim to CFP’s assets (real estate
or otherwise).ld. at 15.)

Further, after termirtang Lewis, PlaintiffsdiscoveredhatLewis hadmisrepresented the
terms of the Armory Leas@d. at 15.)The Armory Lease was the lasttime of thethree leases,
and, athe timeof execution, Lewis represented thize termsvere the same as thasehe Sidco
and MeridianLeass. (Id.) Plaintiffs allege that, dsed on that representation, Lewis sent only the

signature page of the Armory Lease, which Jones sigiteliHowever,Plaintiffs allege that, in



actuality,the Armory Lease contained certainconscionable termsamely the requirement that
ACF continue performance, without any offset or deduciiorent even if CFPbreached the
agreement(ld.) Moreover, Plaintiffs allege that Lewis, violation of the Armory Leasexcluded
ACF’s access$o 7,500 square feet obmmercial spaceld.)

As a resultof these actionsPlaintiffs raise a multitude of claims against Defendants,
including claims for breach of contract, fraud, breach of fiduciary duty, promisstoppelunjust
enrichment/quantum meruit, dissolution of partnership or joint venture, theft of tragd¢ssec
conspiracy, conversion, trespass to chattels, and constructive lttuat. 1737.) Plaintiffs also
assert claims under the Computer Fraud and Abuse Acts Faxperty Code, as well as claims
for declaratory relief and exemplary damagkk) As noted above, Plaintgtwice amended their
complaint. §eeDoc. Nos. 31, 73.) After filing their Second Amended Complaint, Defendants filed
the instant Rule 12(c) ntion, seeking to dismiss Plainsffclaims for: (1) declaratoryuggment
regarding the Buyback Option; (2) fraud; (3) breach of fiduciary duty; (4) promisstoppel;(5)
unjustenrichment/quantum meruit; (6) civibaspiracy; and (7hreach of contractthe Armory
Leasd. (Doc. No. 91 at 2-3.)

. Defendants’Rule 12(c) Motion

In their partial motion to dismiss, Defendarfisst argue thatPlaintiffs claim for
declaratory reliefregarding the Buyback Optiomust be dismissed for lack of subject matter
jurisdiction becausé presents a hypothetical controversy, as opposed to an aotiedversy.
(Doc. No. 91 at j Further, Defendants maintain that Plaintiffi®ach of contract and declaratory
judgmentclaims regarding the Armory Lease should be dismissed because the unamtegusus
of theleaseprovide that ACF is not excused from its obligatiaagen if CFP is in breaclfd. at

8.) In regardsto Plaintiffs’ fraud claim, Defendants contend th#te clam is insufficiently



particularizedand not based on past or existing facts, as required under Tennesskk &viO(
12.) As to Plaintiffs’oreach of fiduciary duty clainDefendants assert that their actions were on
behalf of CFP, and, as such, their fiduciary duty to ACF was not implicdtedat(1215.)
Moreover, & with Plaintifs’ fraud claim Defendants argue that Plaintiffs’ civil conspiracy claim
is insufficiently particularizegdand, in any event, there is no underlying tort supporting gecl
(Id. at 1618.) Finally, Defendants assert that Plaintiffs’ unjust enrichment/quanteruit and

promissoryestoppel claims anasufficienty pleaded.lf. at 1820.)

1. Analysis

A. FederalRule of Civil Procedure 12(c)

“After the pleadings are closedbut early enough not to delay triaka party may move
for judgment on the pleadings.” Fed. R. Civ. P. 12(c). The standard for evaluating a motion for
judgment on the pleadings is the same as that applicable to a matismiss under Rule 12(b)(6)

for failure to state a claindayward v. Cleveland Clinic Found., 759 F.3d 601, 608 (6th Cir. 2014).

“In reviewing a motion for judgment on the pleadings, [the Court will] construeaimglaint in

the light most favorable tdé plaintif, accept all of the complaint’s factual allegations as true,
and determine whether tp&intiff undoubtedly can prove no set of facts in support of the claims
that would entitle [him to] relief.1d. (internal quotation marks and citations omitted). However,
a legal conclusion couched as a factual allegation need not be accepted as trueion & mot

dismiss, nor are recitations of the elements of a cause of action sufficient. Charter Twp. of

Comstock 592 F.3d 718, 722 (6th Cir. 2010The factual allegations in the complaint need to be
sufficient to give notice to the defendant as to what claims are allegethegpldintiff must plead
‘sufficient factual matter’ to render the legal claim plausible, i.e., more thaslyrmrssibl€. Id.

(quoting_Ashcroft v. Igbal, 556 U.S. 662, 677, (2009)).




In ruling on a motion under Rule 12(c), the court may look only at the “pleadings.” The
term “pleadings” includes both the complaint and the answer, Fed. R. Civ. Fant{d)a] copy
of any witten instrument which is an exhibit to a pleading is a part thereof for all pgtpésel.
R. Civ. P. 10(c). It therefore follows that an attachment to an answer thatigtariwstrument”
is part of the pleadings and can be considered on a Rule 12(c) motion for judgment on thespleading

without the motion being converted to one for summary judgment. Beasley v. WeltsBank,

N.A., Case No. 3:1¢v-00726, 2017 WL 3387046, at *3 (M.D. Tenn. Aug. 7, 20H8tsley v.

Feldt 304 F.3d 1125, 1134 (11th Cir. 2002). Thus, a court deciding a Rule 12(c) motion may
consider documents attached to the complainarewer, as long as they are central to the
plaintiff’' s claim and of undisputed authenticBeasley 2017 WL 3387046, at *3 (citingorsley,

304 F.3d at 1135 (holding that “the Rule 12(b)(6) incorporation by reference doctrine shoyld appl

in Rule 12(c) cases as wellaccordCommercial Money Citr., Inc. v. lllinois Union Ins. Co., 508

F.3d 327, 335 (6th Cir. 2007) (court may consider documefeggenced in the pleadings that are
“integral to the claims” in deciding motion to dismiss).

B. Declaratory Judgment Claim

Defendats argue that PlaintiffdDeclaratory Judgement Act claim regarding the Buyback
Optionmust be dismissed for lack of subjedtter jurisdiction becausefailsto present an actual

controversy? (Doc. No. 91 at 7.Bpecifically, Defendants contend that, to the extent Plaintiffs

! Defendants also sohgto dismiss Plaintiffs’ declaratory judgment clamagarding
certain norcompetition and non-disclosure provisiafghe Employment Agreement. (Doc. No.
91 at 7.) However, the patrties filed a joint stipulation of dismissal as to this ¢2oc. No. 98.)
Accordingly, the Court does not discuss the parties’ arguments related to thdismaissed claim.

2 Although Defendants’ make their subjecttter jurisdiction argument in the context of
a Rule 12(c) motion, the Court nonetheless consitler argumenihorntonv. Southwest Detroit
Hosp, 895 F.2d 1131, 1133 (6th Cir990)(holding that the issue of “subjetiater jurisdiction
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seek a declaratory judgment regardingir rights under the Buyback Option, that issue “does not
even come into play unless and until [Lewis] predeceases Mr. Jomg3."Hurther, according to
the Buyback Optios terms Plaintiffs would have to satisfy other, additiomaiteria including
payment of $100,000 within 250 days of Lewis’s death and assumption of all of CFPigdgbil
(Id. at 67.) Therefore, becaugdaintiffs’ claim is premised on speculative events, any of which
may not occur, Defendantsquesthat this CourtlismissPlaintiffs’ declaratory judgmerdiaim

for lack of subject matter jurisdiction.

Plaintiffs respondthat their declaratory judgment claim regarding the Buyback Option
presents an actual, ripe controversy. (Doc. No. 100 at l8intis assert tat Defendants
position ignors the practical realities at stake because if Lewis and damtnue to exert full
ownership of CFP’s assets, they could dispos®mbtherwise converthose assets before the
Buyback Option is triggeredid; at 11.) Plaintiffs contend that there is a reasonable likelihood that
they will suffer financial harm absent a declaratory judgment that clarifies the exisaamte
enforceabilityof the Buyback Option(ld. at 1212.) Plaintiffs further assert that (1) such a
declaration would settle the parties dispute over the validity and natureRfyhack Option; (2)
they are not seeking such a declaration for procedural fencing; (3) the issue involeesityo ¢
concerns; (4) th judgment would serve a useful purpose by clarifying whether or not Plaintiffs
have arinterestin CFP’s assets; and (5) there is no “alternative remedy” that would becsugreri
more effective.lfl. at 12.)

The DeclaratoryJudgment Act states that incase of actual controversy within its

jurisdiction, the Court may declare the rights and other legal relationsyahtemested party

may be raised . .at any juncture because a federal court lacks authority to fiearma] without
subject matter jurisdiction)”



seeking such declaration. 28 U.S.C. § 2201. The central purpose of the Declaratory Judtjment A
is to provide the opparhity to clarify rights and legal relationships without waiting for an

adversary to file suit. Severe Records, LLC v. Rich, 658 F.3d 571, 580 (6th Cir. 2011).

“The existence of an ‘actual controversy’ in a constitutional sense is necassastain

jurisdiction under th®eclaratory Judgment ActNat'l Rifle Ass’n of Am. v. Magaw, 132 Rd

272, 279 (6th Cirl997). A justiciable controversy is “distinguished from a difference or dispute
of a hymthetical or abstract character . . . [iJt must be aaedlsubstantial controversy admitting

of specific relief through a decree of a conclusive character, as distieguirom an opinion

advising what the law would be upon a hypothetical state of fddts(gjuotingAetna Life Ins.

Co. of Hartford v. Hawol, 300 U.S. 227, 24@1 (1937)).The Supreme Court has elaborated

that:

The difference between an abstract question and a “controversy” contemplated by
the Declaratory Judgment Act is necessarily one of degree, and it wouftidodtdi

if it would be possible, to fashion a precise test for determining in every case
whether there is such a controversy. Basically, the question in each case is whether
the facts alleged, under all the circumstances, show that there is a substantial
controversy, between p@s having adverse legal interests, of sufficient
immediacy and reality to warrant the issuance of a declaratory judgment.

Md. Cas. Co. v. Pac. Coal & Oil Co., 312 U.S. 270, g/241).“Accordingly, a touchstone to

guide the probe for sufficient immediaand reality is whether the declaratory relief sought relates
to a dispute where the alleged liability has already accrued, or the threasénedcurred, or
rather whether the feared legal consequence remains a mere possibilityn @rahability of

some contingency that may or may not come to pass.” Dow Jones & Co., Inc. v. Hadqds,

237 F.Supp.2d 394, 40607 (S.D.N.Y.2002) (citing_ Thomas v. Union Carbide Agric. Prod.,Co.

473 U.S. 568, 580-81 (1985)).



Here, the Court concludes that Plaintiffs have not made a sufficient threshold
demonstration that they have Atrticle 11l standing to pursue Dettaratory Judgment Act claim
regarding the Buyback OptioRut simply, Plaintiffs fail to show th#teir adverse legal interests
are of sufficienimmediacy to warrant the issuance of a declaratory judgment. Md. Cas. Co., 312
U.S. at 272. Plaintiffs urge the Court that resolving this claim in their favor \eNigot harm by
clarifying the existence and enforceability of the Buyback Option andrtgkts in CFP’s assets.
(Doc. No. 100 at 11.) HoweverJaintiffs’ rightsunder the Buyback Optitgexpress termare
only triggered if Lewis predeceases Jon&eeDoc. No. 732 at 34.) Thus, Plaintiffs feared
outcome—that Defendants will refuse to honor the Buyback Opsoterms—is based on a

speculative chain of eventany of which may not occuSeeHarrods, Ltd. 237 F.Supp.2d at

406-07.Specifically, Plaintiffs’ argue that Lewis predeceases Jones, Defendaragrefuse to
fulfill their obligations underthe Buyback Option, and, therefore, a declaratory judgrisent
necessary to preserve their rights in GRissetsThe Court concldes that resolving Plaintiffs’
Declaratory Judgment ¢k claim wouldnecessarilyrequire it to decide a dispute based on the
“probability of some contingency that may or may not come to pekssConsequentially, no case

or controversy is present, as required 8281, and, therefore, tt@ourt will dismiss Plaintiffs’
declaratory jdgment claim for lack of subject matter jurisdiction pursuant to Federal Rule Civil
Procedure 12(b)(1)Magaw 132 F.3d at279.

C. Armory Lease ClaimfDeclaratory Judgment Act and Breach of Contract)

Defendants next contend that Plaintifféirmory Leaseclaims” (breach of ontract and
declaratory judgment that Plaintiffs are excused from further perfar@anust be dismissed
because thArmory Lease’sinambiguous terms provide that Plaintiffs are not excireedtheir

obligationseven ifCFP is inbread. (Doc. No. 91 at 8 pefendants argue that, everCFP has



breached théArmory Lease (which they do not concede), the Armory Leasepress terms
requireACF to continue performingntil it obtainsa final, nonappealable judgment against CFP
(Id. at 910.) Consequenthpefendants argue that Plaintiffs are “clearly not entitled to be excused
from further performance under the contradd: at 10.)

Plaintiffs respond that tireassento theArmory Leasewasfrauduently inducedandthe
agreemens terms are unconscionable. (Doc. No. 100 atFigt, Plaintiffs argue that, as
evidenced from their factual allegatiohgwis falsely represented thiie Armory Leass terms
were substantially similar to those of the Meridian and Sideases, when, in actuality, the
Armory Lease contained unconscionable provisions in CFP’s.fdoat 8.) Thereforeyecause
Plaintiffs’ assent to th&rmory Leasewas fraudulently inducedACF is excused from further
performance.ld.) Plaintiffs also contend that disputed factual issuesoundhe Armory Lease’s
formation precludingthe Court from dismissingny claimsrelated to the Armory Leas# this
early juncture.(Id.) Finally, Plaintiffs assert that, even if the Armory Lease is valm
enforceablethe agreemerdpecificallyprovides for a contractual right to sue for breaghich
Plaintiffs are currently pursuing through this lawsud. &t 9.) Therefore, Plaintiffs maintain that
thar claims should be allowed to proceéd.)

To establish a claim for breach of contract, a plaintiff must show “(1) theepges of a
contract; (2) breach of the contraend (3) damages [that] flow from the breachife Care Ctrs.

of Am., Inc. v. Charles Town Assocs. Ltd. P’ship, 79 F.3d 496, 514 (6th Cir. 1996). In interpreting

a contract, the role of the Court is to ascertain and give effect to the intbet pdrtiesPineda

Transp., LLC v. FleetOne Factoring, LLC, No. 3480089, 2018 WL 213776@&t *3 (M.D.

Tenn. May 9, 2018). The task is to ascertain the intention of the parties based uparakthe us

natural, and ordinary meaning of the contract language.

10



Moreover,as tothe issue of unconscionability:

A court will generally refuse to enforce a contract on the mplowof
unconscionability only when the inequality of the bargain is so manifest as to shock
the judgment of a person of common sense, and where the terms are so oppressive
that no reasonable person would make them on the one hand, and no honest and
fair pessonwould accept them on the other. In determining whether a contract is
unconscionable, a court must consider all the facts and circumstances of a particula
case. If the provisions are then viewed as sesited that the contracting party is
denied anyopportunity for a meaningful choice, the contract should be found
unconscionable.

Haun v. King, 690 S.W. 2d 869, 872 (Tenn. Ct. App. 1984) (internatians omitted).

Specifically, as tounconscionable lease provisions, Tennessee Code Annotate@/ 100
provides that

If the court as a matter of law finds a lease contract or any clause of a letiaetco

to have been unconscionable at the time it was made the court may refuse to enforce

the lease contract, or it may enforce the remainder of the tmmtract without the

unconscionable clause, or it may so limit the application of any unconscionable
clause as to avoid any unconscionable result.

Further, a plaintiff alleging fraudulent misrepresentation, as Plaintifiis clath respect
to Lewis’s misrepresentations regarding tegmory Leasés terms must show that(1l) the
defendant made a representation of an existing or pas{Zatie representation was false when
made;(3) the representation was in regard to a material ({&cthe false representation was made
either knowingly or without belief in its truth or recklesqly) plaintiff reasonably relied on the

misrepresented material fact; &) plaintiff suffered damage as a result of the misrepresentation.

Metro.Gov't of Nashville andavidson Cny. v. McKinney, 852 S.W.2d 233, 237 (Tenat. App.

1992).
Here, the Court findthatresolvingPlaintiffs’ Armory Leaselaimsrequiresfactintensive

findings and analysis #uited for determination in a Rule 12foption SeeSallisv. Portfolio

Ambassador East, LLC, Case No-&#2911, 2008 WL 4425876, at *7 n.7 (N.D. lll. Sept. 25,

11



2008) (stating that factual disputes should not be decided on Rule 12(c) mddefsitively
determining whether theewis fraudulently induced Jos¢o execute th&rmory Leaseon behalf
of ACFwould require the Court to resolve several disputed factual issues, s{thths:precise
conduct of thd_ewis, includinghis specific representations about the Armory Lease’s tef2)s
Jones’s knowledgeegarding the Armory Lease’s actual terms at the time he agreed to its terms
and (3)whether the allegedommunicationfrom Lewis to Jonesctually contained only the
Armory Lease’s signature page. Additionally, deciding whether Armory Leasecontains
unconscionableermswould require the Court to consider “all the facts and circumstancéssof
earlystage caseSeeHaun 690 S.W. 2d at 872These kinds of factual determinations are
inappropriate foa Rule 12(cjnotion, and the Court believes the better course of action is to allow
development of the factual issues through discovery to aid udtthreate disposition of the issues,
whether through additional dispositive motions or more likely at @iallis 2008 WL 4425876,
at*7 n.7.

D. Fraud Claim

Next, Defendants argue that Plaintiffs have not pleaded their fraud clainsuffibient
particularity as required by Federal Rule Civil &dure 9(b). (Doc. No. 91 at 10.) Defendants
maintainthat Plaintiffs’ allegtionslack specific factual details, includirgnyalleged fraudulent
statements, the time or place of any alleged fraud, any actions by Plamtiéfisance on the
alleged fraudulent statements, or any specific injury suffered by Plaib&ffause of the alleged
fraud. (d. at 11.) Further, Defendants argue that Plaintiffs’ fraud claim “r¢festatements of
future intent, not past or present existing facts as required by Tennesseats|of fraud.”1d.

at 12.) Accordingly, Defendants assert that Plaintifeaid claim should be dismissedd.{

12



Plaintiffs respond that, taking their Second Amended Complaint in its enthretyhtave
sufficiently pleaded their fraud claim. (Doc. No. 100 at 13.) Plaintiffs acledye thatunder
Federal Rule Civil Procede 9(b), fraud claims must be pleaded with particularity) Plaintiffs
notethat they have alleged specific factual detail concerning Lewis’didtant scheme, the false
representations Lewimade, the approximate time he made those statements, his fraudulent intent,
their reliance on these false statersgaud the consequential injuries they suffered from that fraud.
(Id. at 14.) Plaintiffs contend that: (1) Lewis made matema@represemttionsconcerning the
necessity and purpose of formi@dP, how the relationship between the two companies would
operate, and the rights/intereBisintiffs would retain inCFP, (2) in reliance on these fraudulent
statementsPlaintiffs agreed to the foration of ACF and the proposed structural relationship
between the companigacluding Lewis and Jane’s-@wnership of CFRnd the Sidco, Meridian,
and Armory Leasesand (3) Plaintiffs suffered significant monetary damages as a reédubit (
14-15.) Plaintiffs also argue that, despite Defendants’ argument that the faamdhels not been
pleaded with sufficient particularity, Defendants have already filednswAr that responds to the
fraud claim and the supporting allegationd.)(Therefore, Plainffs contend that their fraud claim
should proceedlid.)

The Federal Rules of Civil Procedure provide that a party alleging fraudstatest with
particularity, the circumstances constituting the frebeeFed. R. Civ. P. 9(b). Malice, intent,
knowledge, and other conditions of a person’s mind may be alleged gendrdlly.plead fraud
with particularity, a plaintiff must allegefl) the time, place and contenf the alleged
misrepresentation; (2) the trdulent schemg3) the defendant’s fraudulent interand (4) the

resulting injury.Power & Telephone Supply Co., Inc. v. Suntrust Banks, Inc., 447 F.3d 923, 931

13



(6th Cir. 2006)Pineda Transp2018 WL 2137760, at *4eealsoUnited States ex rel. Kreip

v. Wayne State Univ., Case No. 12-14836, 2014 WL 6085t03,(E.D. Mich. Nov. 13, 2014).

Although Rule 9(b) adds additional pleading requirements for allegations of fraud or
mistake, it should not be read to defeat the general policy of simplndtflexibility in pleadings

contemplated by the Federal RulekS. ex rel. SNAPP, Inc. v. Ford Motor Co., 532 F.3d 496,

50304 (6th Cir. 2008) (citing Michaels Bldg. Co. v. Ameritrust Co., N.A., 848 F.2d 674, 678 (6th

Cir. 1988). “Rather, Rule 9(b) exists predominantly for the same purpose as Rule 8: ‘to provide a

defendant fair noticef the substance of a plaintsfclaim in order that the defendant may prepare

a responsive pleading.’1d. (citing Michaels Bldg. Co., 848 F.3d at 678). Moreovere th
requirement that a plaintiff specifically allege the time, place, and doofethe alleged
misrepresentation “should be understood in terms of Rule ¥m&ipurpose of ensuring that a
defendant is provided with at least the minimum degree of detedssary tbring a competent
defense.’ld. “Essentially, [a complaint] should provide fair notice to Defendants and enable them
to ‘prepare an informed pleading responsive to the specific allegations of friaud.’

Fraud occurs when a person intentionally misrepresents a material faténtionally
produces a false impression in order to mislead another or to obtain an unfair admhbagski

v. Bates 146 F.Supp.3d 908, 924 (W.D. Tenn. 2015); Brown v. Birmdianaged Care, Inc42

S.W. 3d 62, 66 (Tenn. 2001). The representation must have been made with knowledge of its
falsity and with a fraudulent interid. The representation must have been to an existing or past
fact that is material, and the plaintiff stuhave reasonably relied upon that misrepresentation to

his injury.Id. (quotingAdvocacy Org. for Patients & Providers v. Auto Club Ins. Ass’'n, 176 F.3d

315, 322 (6th Cir. 1999)).

14



Taking Plaintiffs’ Second Amended Complaint as a whole, Plaintiffs Hatedsheir fraud

claim with sufficient particularitySeeWilkins ex rel. U.S. v. State of Ohio, 885 F. Supp. 1055,

106566 (S.D. Ohio 1995) (noting that, in examining fraud claith&® complaint must be
considered as a whole). To be sure, if the specific allegations containedSiecthed Amended
Complaint’'s‘Count IV-Fraud” section are viewed in isolation, Plaintiffs fraud claim walddrly
fail to comply with Rule 9(b).§eeDoc. Na 73 at 2621.) However, Plaintiffs incorporatbeir
previous allegationmto this sectiorby reference.ld. at 20.)

Throughout their Second Amended Complaint, Plaintiffs allege an overarching fraudule
scheme whereby: (1) Lewand Jandalsely representetha Plaintiffs needed to form CHer
certain tax advantages, falsely claimed that CFP should be ownleebio avoid complications
with the Sarbane®xley Act, and falsely represented that Plaintiffs would retain intare€isPs
assets(2) Haintiffs relied on these representations and formed CFP and designéadtieral
relationship between the companies based on these representations; Rlath{i#s suffered
monetary damages as a resudt. &t 312.) Further, Plaintiffs allegatiorasre replete with specific
temporal references to when and how Lewis made certain alleged misrepresentatiat 35.)

For example, the Second Amended Complaint alleged that Lewis’s repriesentancerning the
need to form CFP occurred in early 20Qvith the actual formation of CFP commencing in
September 20031d. at 34.) Although these temporal allegations are not alleged with pinpoint
precision, given Rule 9(b)’s broad purp@s® that Defendants have already answered Plaintiffs’
fraud allegationsthe allegationslearlyprovide at least the minimum degree of detail necessary

to allow Defendants to mount a competent defense. U.S. ex rel. SNAPP, Inc., 532 F.3d at 503-04.

Further, Plaintiffs allege that Lewis, as an employee of ACF and owner of CFRtexper

out of ACF’s satellite office in Nashville, Tennessee, and, thereforastthie place from which

15



he made his misrepresentationig.)(Plaintiffs’ fraud claims relatingat the Armory Lease and
other ancillary agreemesntikewise state in sufficient detail the relevant facts giving rise to those
claims. GeeDoc. No. 73 at 1A7.) Moreover, contrary to Defendants’ argument, Plaintiffs
allegations clearly refer to Lewis's §a misrepresentations regarding the circumstances
surrounding the formation and structural relationship of @rdPthe other lease agreeme(its
at 26.) Additionally, although Plaintiffs, at this juncture, cannot definitively prtvat the
misrepresetations were falsat the time they were madsich a showing is not requir&eeFed.
R. Civ. P. 9(b) (“Malice, intent, knowledge, and other conditions of a persund may be alleged
generally”)

Therefore, the Court concludes that Plaintiffs have met their burden under Rule 9(b) and
their fraud claim will be allowed to proceed.

E. Breach of Fiduciary Duty Claims

Defendants arguthat Lewisdid not breachhis fiduciary duties to ACF iorchestrating
certainagreements between ACF and CFP bechesgs, as owner of CFP, owediduciary duty
onlyto CFP. [d. at 1213.) Defendants maintain that Lewis was hired as ACF’s Vice President of
National Accounts to provide sales and managemegnertisein the commercial floor covering
industry, and, therefor@ny suggestion by Lewis tBlaintiffs about creating and operating CFP
and structuring the relationship between the companies was not within the scopkdoiclasy
duty to ACF. (d. at 13.) Likewise, when Lewis negotiated with Plaintiffs about the lease
agreementshe was acting simultaneously as an employee of ACF and represeoit&ive. (d.
at 14.) Defendantdfurther arguethat even if Lewis owed a fiduciary duty to ACF whenreh

proposed the creation and operation of CFP, he fully disclosqmhtheneters of hiproposal to
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Plaintiffs, and, after considering this information, Plaintiffs voluntarilysemted to the proposal.
(Id. at 1415.)

Plaintiffs respond that (1) Lewis had a fiduciary duty to ACF; (2) they plsgedaltrust
and confidence in Lewis to act in the best interests of ACF; (3) LewiseasRlaintiffs that any
transactions with CFP and by CFP would béhmbest interests of ACF; (4kWis breached this
fiduciary dutyto ACF byshifting profitsfrom ACFto CHP, placing ACF into real estate leases at
abovemarket rates, anfbrcing ACF to make capital improvements to the lease propetias
were rightfully CFP’s obligation; and (5) Lewasonepersonally profited from these transactions,
which causedinancialinjury to Plaintiffs. (Doc. No. 100 at 18.) Further, Plaintéfsntendthat
Defendants’ arguments concerning tbemation and operation of CFP raises factual disputes not
appropriate for resolution in a Rule 12(c) motidd. at 19.)

Fiduciary duty applies to any person who occupies a position of peculiar confidence
towards another and refers to integrity and fidelity in that relationship contemiates fair
dealing and good faith, rather than legal obligation, as the basis for any transaetesnhgarties.

SeeJohnson & Brewer v. Pritchard, 73 S.W. 3d 193, 200 (Tex. 200&xas courts have long

recognized that fiduciary duties can arises@veraldifferent contexts, such as an attorudignt
relationships, partnerships, or employmddt. Under Texas law, thelementsof breachof-
fiduciary duty are: (1a fiduciary relationship existed between the plaintiff and defendant; (2) the
defendant keachechis fiduciary duty to the plaintiff; and (3) the defendanlireach resulted in

injury to the plaintiff or benefit to the defendaAnderton v. Crowley, 378 S.W. 3d 38, 51 XTe

Ct. App. 2012) (citing Jones v. Blume, 196 S.W.3d 440, 447 (Tex. Ct. App. 2006)).

3 The Employment Agreement, from which Lewis’s alleged fiduciary duty to AG§ear
is governed by, and construed in accordance with, Texas3aeDOc. No. 73-1 at 4.)
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A fiduciary breaches hiduty tohis beneficiary if(1) heengages in a transaction wtirs
beneficiarythat is not fair and equitable; (Be does not make reasonable use of the confidence
the beneficiary has placed in @y (3) he des not make full and complete disclosure of all
important information.ld. “Other factors relevant to fairness include whether the beneficiary had
the benefit of independent advice, whether the fiduciary benefited at théclzayef expense,
and whether the fiduciary significantly benefited from the transaction as dri@wéght of
circumstances existing at the time of the transactidnin determining the scope of a fiduciary’'s

duty, the court must consider the nature and purpose of the fiduciary relaijdnsduidition to

the agreements between the parties.|Ndn Admr’s, Inc. v. Nat'l Health Ins. Co., 235 S.W.3d
695, 700 (Tex. 2007).

Here, Defendants appear, somewhat confusiriglgffer a twepronged argumerfirst,
thatLewis’s advice, representations, and dealings regarding the creationtjdorroperation, and
business relationships between ACF and CFP were outside the scope of the fidugiaryadet!
by the Employment Agreement, and, therefore, no fiduciary daty @wedregardingthese
actions; and second, that even if such a fiduciary duty was owed, the dealings werecadve
and made with the full consent of ACF and its representatives, and, therefore, no fidutyary
was breached. (Doc. No. 91 at-12.) Raintiffs essentially respond that: (1) Lewis owed an
overarching fiduciary duty to ACF beyond the duty outlined in the EmploymeneAwgnet; and
(2) Lewis’s fraudulent dealings violated that fiduciary duty. (Doc. No. 100-2l)7Considering
these argumnts, along with the factual allegations contained in the Second Amended Complaint,
there are significant factuagues in dispute thpteventthe Court from resolving or dismissing

the claims on Defendants’ Rule 12(c) moti8eeContour Indus., Inc. W.S. BancorpCase No.

2:07cv-234, 2008 WL 2704431, at *3 (E.D. Tenn. July 3, 2008)nf ultimate decision
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concerning whether [defendant] was a fiduciary or employee must await the factual
development of the recofyl.

Specifically, Defendants dnPlaintiffs present countéactual arguments regarding: (1)
what fiduciary duty, if any, was owed; (2) whether this alleged fiduciary extignded to the
business relationship between ACF and CFP; and (3) most importantly, the padeped
represerdtionsof Lewis that violatedis fiduciary duty. SGeeDoc. Nos. 91 at 125, 100 at 17
22.) Further, &hough Defendants contend that Lewis was admerd in his dealirgwith
Plaintiffs and fully disclosed all relevant facts prior to any agreemereigmm/formation of CFP,
Sidco Lease, Armory Leasileridian Leaseetc.), Plaintiffs, as shown above, vigorously contest
that the relevant terms of these agreements prereded, and, indeed]lege that such terms were
misrepresented.d.) Because definitively resolving Plaintiffs’ breach of fiduciary dutyincta
would require the Court to resolve these linchpin factual disputes, the better coutsendgdo
allow the claims to be more fuligeveloped through discovery, so that they may be disposed of at
a later proceedingdccordingly, the Court will deny Defendants’ Rule 12(c) motion to the extent
it seeks dismissal of Plaintiffs’ breach of fiduciary duty claims.

F. Civil Conspiracy Claim

Additionally, Defendants argue that Plaintifitsvil conspiracy claims must be dismissed
for failure to comply with the relevant pleading standard. (Doc. No. 91 at 16.) Defendards a
that Plaintiffs fail to identify (1}he specific actions that comprised #ilegeal conspiracy; and (2)
how JaneMoorer (Lewis’s wife) was involved in the conspiracyd.] Defendants contend that
Plaintiffs’ conspiracylaimconsists only of a “bland recitation of telkement®f civil conspiracy”
and, therefore, inust be dismissed as a matter of |@a.) At minimum, Defendants argue that

the civil conspiracy claims against Javeorer mustbe dismissed.ld.) Moreover, Defendants
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assert that Plaintiffs’ pleading deficiencies require their conspirasy<ta bedismissed under
Rule 9(b) because civil conspiracy claims sound in fradda 17.) Finally, Defendants argue
that Plaintiffs’ civil conspiracy claim must be dismissed because there is noaddéiainderlying
tort. (Id. at 1718.)

Plaintiffs respond that they have sufficiergtatedheir conspiracy clairbecause theget
forth in specific detail thafl) Lewis and Jan&loorer conspired to defraud ACF; (2) both
fraudulently induced Plaintiffs to set up CFP withieir sole control and falsely stat@taintiffs
would retain an interest in CFP and its assets; (3) Lewis andMIzorer, through CFP, acquired
real estate and other assets; and (4) both now disclaim Plaintiffs’ interéSEP or any of its
assets. (Doc. No. 100 at 24.) Specifically, as to Joerer, Plaintiffs argue thasheis a 95%
owner of CFP, and, therefore, it is reasondblanfer thatshe (1) ratified the underlying
transactions for CFP; (Bnew that CFP was merely a vehicle to convert Plaintiffs’ asseds(3)
agreed with Lewis on this course of actidd. at 25.) Plaintiffs also argue that their conspiracy
claims are welpleaded and in compliance with Rule 9(Il. X Finally, Plaintiffs contend that at
least two torts underlie their conspiracyila: (1) breach of fiduciary duty; and (2) frauldl.f

The elements of a cause of action for civil conspiiacyennessee are: (1) a common
design between two or more persons; (2) to accomplish by concerted action an unlgvafse pur

or a lawful purpose by unlawful means; (3) an overt act in furtherance of the consairddy)

injury to person or property resulting in attendant damage. Freeman Mgmt. Corp. v. Shurgard

Storage Ctrs461 S. Supp. 2d 629, 642 (M.D. Tenn. 2006) (ciBraswell v. Carotérs 863 S.W.

2d 722, 727 (TenrCt. App. 1993) andMenuskin v. Williams, 145 F.3d 755, 770 (6th (1i898)).

In addition, civil conspiracy requires an underlying predicate tort allggeghmitted pursuant to

20



the conspiracyld. (citing Morgan v. BrusiWellman, Inc, 165 F.Supp.2d 704, 721 (E.DTenn.

2001)).
Injury to person or property, resulting in attendant damage, must alsp andseach
conspirator is liable for all damages naturally flowing from amgngful act of a ceconspirator

carrying he common design. Brown v. Birman Managed Care, (Dase No. M19992551-

COA-R3-CV, 2000 WL 122208, at *38 (Tenn. Ct. App. Feb. 1, 2000). Moreovédre tagreement
requred to establish a conspiracy&ed not be formal, the understandingy be a tacitme, and
it is not essential that each conspirator have knowledge of the detaisaoinspiracy.”Chenault
v. Walker, Case No. W19980769SC-R11, 2000WL 28687, at *6 (Tenn. Jan. 12001) (quoting

Dale v. Thomas H. Temple Co., 208 S.¥d. 344,353 (Tenn. 1948))Because conspiracies are

“by their very nature secretiv@erations,” they ¢an seldom be proved by direct evidence.”
Brown, 2000 WL 122208, at *3. Therefore, tagistence of the conspiracgnay be inferred from
the relationship of the parties or otlercumstances.Id. In other words, a conspiracynay be
proved by circumstantial evidencdd.

The Court finds that, contrary to Defendants’ arguments, Plaintiffs hlegead sufficient
facts for the Court to infer the existence of a cigihgpiracyon the part of botlhewis and Jane
Moorer.First, the Couracknowledgeshat Plaintiff's boilerplate allegation that “Lewis and Jane
combinedto conspire against ACF to commit fraud or to have Lewis breach his fiduciarg dutie
to ACF” is insufficient, by itself, to demonstrate the existence of a conspitdowever,
Defendants’ argument that Plaintiffs’ civil conspiracy claim is insuffityepleaded is belied by
viewing the Second Amended Complaasta whole Plaintiff’'s previousfactualallegations are
incorporated into Plaintiffs’ conspiracy claim, and therefore, must be taken kwordaevhen

considering the claim(SeeDoc. No. 73 at 30).
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According to the Second Amended Complaint, Lewis and Nawerare husband and
wife, both weranvolved in the proposal to create and operate CFP'sistar” entity, and both
serve as cowners of CFP, with Lewis retaining a 3nershipgnterest and Jane retaining a 95%
ownershipinterest. [d. at 34.) It is clear to the Court that Plaintiffeverarching allegations are
(1) Lewis and Jane combined to unlawfully convert Plaintiffs’ assets throughre¢hgoa and
operation of CFP; (2) both Lewis and Jane were instrumental in convincing Plaotifeate and
operate CFP to achieve this gqal; Lewis and Jane proceeded to convert Plaintiffs’ assets through
various agreements (Armory Lease, Sidco Lelkidian LeasgMaster BuySell Agreement
and (4) thiscivil conspiracycaused Plaintiffs monetary damagdel. @t 317.) These allegations

are sufficient to state a claim for civil conspiraBgeFreeman Mgmt. Corp., 461 S. Supp. 2d at

642 Further, the Court concludes that, to the extent Fed. R. Civ. P. 9(b) apllastdfs’ civil
conspiracy claimtheyhave pleaded their claim with the requisite particularity.

Further, as to Defendantgarticularargument that Jandoorershould be dismissed as a
defendant, the Court finds that the allegations regarding the close, persatiahsklp of Jane
and Lews prevent her dismissafld. at 412.) As noted, Lewis and Jane are husband and wife,
both were involved in the proposal to create and operate CFP, and both seRRcasowners.

(Id. at 34.) Theseclose, interconnected relationshipshile limited, ae enough to infer the
existence of a conspiratorial agreema&mnawn, 2000 WL 122208at *3. Therefore, Plaintiffs may
pursue their civil conspiracy claim against all Defendants, including Baradly, as noted above,
Plaintiffs' claims for fraud and beeh of fiduciary will proceed, and, therefore, either may serve

as the underlying tort for Plaintiffs’ civil conspiracy claiBeeGreene v. Brown & Williamson

Tobacco Corp., 72 F. Supp. 2d 882, 893 (W.D. Tenn. 1999) (holding that fraud claim was

appropride underlying tort for plaintiff's civil conspiracy claimlane v. Becker334 S.W. 3d
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756, 76364 (Tenn. Ct. App. 2010) (holding that a claim for civil conspiracy requires an
underlying, actionable predicate tort).

Accordingly, Defendants’ motion Wilbe denied to the extent it seeks dismissal of
Plaintiffs’ civil conspiracy claim

G. Unjust Enrichmer®uantum Meruit Claims

Defendants argue that Plaintiffs, for the first time in their Secomeémdled Complaint,
include claims for unjust enrichment/quantareruit (Doc. No. 91 at 18.) Defendants argue that
unjust enrichment/quantumeruitclaims may only be raised if there is no contract between the
parties, and, therefore, to the extent Pldsitiinjust enrichment/quantumeruitclaims concern
theMeridian and Sidcproperties, the claims must be dismissed as a matter ofithwat (819.)
Further, Defendants argue that any unjust enrichmentgmmeruitclaims related tohe lease
of a 20b Mercedes (a CFP asset) should be dismissed because the lease serves as the operative
agreement for that assdd.(at 19.)

Plaintiffs respond that CFP received funds (in the form of capital improvemerits to t
Sidco and Meridian properties and {p@&d maintenance services to the Mercedes) not provided
for in the respective leases, and these payments form the basis for their urghst@myviguantum
meruitclaims. (Doc. No. 100 at 224.) FurtherPlaintiffs contend that th®leridian, Sidco, and
Mercededeases are not part of the record before the Court on Defendants’ Rule 12(c) nootion, s
it is premature (and functionally impossible) for the Court to rule on whether theseed
expenses were covered by the respective agreemiemts. (

Plaintiffs ae correct that the agreements at issue are not part of the “pleadings” the Court
reviewed in deciding Defendants’ Rule 12(c) moti@edDoc. No. 73, 84.) Therefore, the Court

is unable to determine whether Plaintiffs’ alleged capital improvementsaimenance expenses
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were subject to the respective lease agreements. Because the Court is preventeokingm
outside the pleadings, the Court declinedismniss Plaintiffs’ unjust enrichment/quantuneruit
claims at this juncture and will instead await further development of the factual.reco

H. Promissory Estoppel

Finally, Defendants argue thRtaintiffs’ promissory estoppel claim should be dismissed
because Plaintiffs’ allegations fail to demonstrate the existence ofraga: (Doc. No. 91 at 19
20.) Defendants characterize Plaintiffs alleged “promises” as “vetgtements or opinions, some
of which are directed toward future eventdd.X Plaintiffs respond that they have sufficiently
alleged their promissory estoppel claim in specific factual detail such that itohbg dismissed
on Defendants’ Rule 12(c) motion. (Doc. 100 at 22-23.)

Promissory estoppes based upon a promise which the promisor should reasonably expect
to induce actiomr forbearance on the part of gw@miseeor a thirdperson and which does induce

such action or forbearandBarnes & Robinson Co., In¥. Onesource Facility Sepdnc., 195

S.W.3d 637, 645 (Tent. App. 2006). Such promise is binding if injustice can be avoided only
by enforcement of the promisiel. Under Tennessee lawphintiff bringing a pronssory estoppel
claim must show three elements: (1) that a promise was made; (2) thptothese was
unambiguous and noinenforceablyague;and (3) thahe reasonably relied upon the promise to

his detriment.Vaughter v. BAC Home Loans Sepi.P, Case No. 3:1-tv-00776,2012 WL

162398 at * 4{M.D. Tenn. Jan.19, 2012).

However, here areimits to the application of promissomstoppel: (1) the detriment
suffered in reliance must mubstantial in an economic sense; (2) the substantialtdodse
promisee in acting in reliance must have bieeaseeable by the promisor; and (3) the promisee

musthave ated reasonably in justified reliance on the promaisenadeBarnes & Robinson, 195
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S.W.3d at 645. Nmjustice arises in the refusal to enforce a promise wdidrer the loss induced
is negligble or the promisee’sliance is not reasonable.
Tennesse does not liberally apply the doctrine of promissory estoppel. To the coiitrary

limits applicationof the doctrine to exceptional casks; seealsoDoe v. University of the South

687 F.Supp.2d 744, 763 (E.DTenn. 2009) Such exceptionatases e found only where a
defendants conduct iskin to fraud SeeDoe 687 F.Supp.2d at 763Promissoryestoppel claims
are generally disfavored in Tennesseg] they are only available where there is no \@tract

between the partie¥aughter 2012WL 162398at *9; seealsoHolt v. Macy’s Retail Holdings,

Inc., 719 F.Supp.2d 903, 91314 (W.D.Tenn.2010). Promissory estoppel is an equitablaedy
based on a quasbntractual theory only availabighere there is an absence of consideration
betweertheparties so that there is no valid contradgi.

As with Plaintiffs’ unjust enrichment/quantumeruitclaims, the Court declines to dismiss
Plaintiffs’ promissory estoppel claims at this juncture. The Court notegdhbe extent Plaintiffs’
promissoy estoppel claim concerns the Sidco and itMan Leases, those agreements are not
before the Court. Further, the Court notes that dismissing Plaintiffs’ promisstoppel claims
would require it to make definitive determinations regarding factual disputesidimgl
Defendants’ precise representatioegarding the creation of CEixdd other ancillary agreements.
The Court will allow for further development of the factual record befeselving this claim at
summary judgment or at trial.

IV.  Conclusion

For thesereasons, Defendants’ Rule 12(c) Motion For Judgment On The Pleadings

Relating to Plaintiffs’ Second Amended Complaint (Doc. NQ.i9@ranted in part and denied in

part Plaintiffs’ Declaratory Judgment Act claim regarding the Buyback Option willifraissed.
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Plaintiffs’ remaining claims will be allowed to proceed. This case will be retLimthe Magistrate
Judge for further case management.

An appropriate Order will enter.

RN WAS

WAVERLY D 'CRENSHAW, J
CHIEF UNITED STATES DISTRICT JUDGE
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