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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
FRED ROBINSON, €t al.,

Plaintiffs,

Case No. 3:17-cv-01263
JudgeAleta A. Trauger

V.

DAVID W. PURKEY, Commissioner
of the Tennessee Department of Safety
and Homeland Security, in hisofficial
capacity, et al.,

N N N N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

Tennessee Department of Safety and Homeland Se€ursHS') Commissioner David
W. Purkey(*Commissionét) has filed a Motion for Partial Stay Pending Appeal (Docket No.
229), to which Fred Robinson, Ashley Sprague, and Johnny Gébesfiled a Response (Docket
No. 231), and the Commissioner has filed a Reply (Docket No. 234). For the reasonseseimout h
the Commissionés motion willbe granted in part and denied in part.

|. BACKGROUND

The plaintiffs have challenged the constitutionality of the Commiss®raolicy of
suspending the drivey licenses offennessedrivers who, because they are indigdraye been
unable to pay fines and other fees assessed against them related to traffomsidlabse fines
and other fees aralso known as'traffic debt” The plaintiffs do not challenge Tennessee
authority to impose traffic debt or any local jurigthn's right to collect itusing ordinary
collection mechanisms, such as garnishmeattachmentSeeTenn. Code Ann. § 40-24-1G5;
Tenn. R. Civ. P. 69.6507; Tenn. Op. Atty Gen. No. 06135 (Aug. 21, 2006)Nor do they

challenge the Commissionsauthority to suspend the driveldicenses of people wtare able to
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pay their traffic debt but choose not &eeTenn. Code Ann. § 550-502(a)(1)(H).Rather, the
plaintiffs take issue with the fact that the Commissioner has historically sesptraicense of
every driver for whom it receives a notice of nonpayment from the releaaifjlirisdiction, with
no consideration of the driverreason for nonpayment. The inevitable result has been that many
poor Tennesseans have seen minor traffic infractions transformed intoatiebilguspensions
because the traffic debt imposed on thewhich routinely numbers in the hundreds and even
thousands of dollatsis more than they can afford to pay. A driver with resources who commits
a traffic offense can paysaim, begrudgingly or not, and move on. An indigent driver who commits
the same offense has his life severely disrupted for an indefinite period of tienglaintiffs argue
thatthatpolicy runs afoul of the constitutional guarantees of due process and equalgmotecti
The plaintiffs base their argument, first, on a series of-gsedtled Supreme Court
precedents holding that certain other criminal procedures related to costs amshteayiich,
like the Commissionés policy, lacked indigence exceptierdeprived indigent defendants of
due process and equal protection by irrationally and unfairly treating thoselalefe worse than
non-indigent defendants for no reason other than their material po8egyGriffin v. lllinois351
U.S. 12, 131956)(fees for transcripts to use on appgBuglas v. California372 U.S. 353, 357
(1963) (counsel for direct appealRoberts v. LaVallee389 U.S. 40, 421967) (fees for
preliminary hearing transcriptsyVilliams v. lllinois 399 U.S. 235, 241 (1970)extension of
sentence for failure to pay fingd)ate v. Short401 U.S. 395, 3991971)(required service on
municipal farm for failure to pay fines\layer v. City of Chicagat04 U.S. 189, 1981971)(fees
for recordgo use on appeal in case involgiimes only; Bearden v. Georgiad61 U.S. 660, 6722

73 (1983) (revocation of probation for failure to pay fines or restitution).



In the alternative, the plaintiffs argue that the Commissienaolicy violatesJames v.
Strange 407 U.S. 128 (1972), in which the Supreme Court struck down an unusually harsh regime
for recouping attorneydees from indigent defendants on the grotimat it “blight[ed in such
discriminatory fashion the hopes of indigents for selfficiency and selfespect. Id. at 142—-43.
Finally, the plaintiffs argue that, by failing to provide drivers with adexjnatice and procedural
mechanisms related to an indigence exception, Tennessee has deprived drinegpsocktural
due process that the government owes to drivers facing the loss of their drivilegesi.SeeBell
v. Burson402 U.S. 535, 82 (1971) (fl]t is fundamental that except in emergency situations
due process requires that when a State seeks to terrjtimatdrivets license of a presently
licensed driver], it must afford notice and opportunity for hearing appropriate tatiwee of the
casebefore the termination becomes effectigitations and internal question marks omitted)).

The plaintiffs filed a Motion fo Preliminary Injunction seeking several types of broad
relief related to the Commissiongipolicies both with regard to existing suspensions and possible
future suspensions. (Docket No. 25.) N\fiegard toexistingsuspensions, the plaintiffs asked the
court toissue a blanket order requiring the Commissioner to reinstate the licensledriviees
suffering from traffic debtelated suspensions, with the exceptiorataindriversfacing other
bars to licensureld. at 2.) With regard to the prospect of future suspensions, the plaintiffs sought
an order requiring the Commissioner to either discontinue suspensions or alteiSEDS
procedures to ensure that indigent drivers receive an exception and adequate notice @uneproce
related to that excetn. (d. at 1.)

The parties submitted the matter to the court on briefs, and, on October 16, 2018, the court
granted the plaintiffsmotion in part and denied it in part. (Docket Nos. 222 & 223.) The court

concluded that the plaintiffs had established a strong likelihood of suooed® meritswith



regard to their constitutional claims and that, if injunctive relief were demredarable harm
would be done both to the members of the plaintiff classt@atite broader public interest. The
court also concluded, however, that the Commissioner had demonstrated that, if the cadt orde
universal, immediate relief to all currently sesped drivers, then TDSHS would experience
significant logistical strains and revenue shortfalls that might interfere witgrecys important
public functions. Accordingly, the court granted the plaintiffs a circuinedriversion of their
requested ref. Pursuant to the coustorder, TDSHS is required to reinstate the license of any
covered driver who affirmatively applies for reinstatemeantess TDSHS provides the applicant
with noticeof his right to arability-to-pay determinationUnder the terms of the ord&DSHS

can either makéhat ability-to-pay determinatioitself or referthe applicanto a local jurisdiction

for such a determination, and TDSHS is permitted to deny reinstatement if tleawatpigl found

not to be indigenfTDSHS is als required to waive reinstatement fees and any other reinstatement
requiremerd specifically related to the driverallegedly unlawful suspensidif there are any)

With regard to future suspensions, toeirt's order permits TDSHS to continue to engage in future
suspensions onlif it provides notice and an opportunity for an abilibypay determination or
receives confirmation that such a notice and opportunity were afforded at thel@tallocket

No. 223at 1-3.)

On October 18, 2018, the Commissioner filed a Notice of Appeal. (Docket No. 228.)
Contemporaneously, he filed a Motion for Partial Stay Pending Appeal, in which ltethske
court to stay the portions of its preliminary injunction related to existing suspsnfDocket No.
229.)TheCommissioner infornetthe court that TDSHS has, for the time being, stopped imposing
new suspensions for nonpayment of traffic debt, bringing it into complianbepatiagraph 1 of

the courts order. (Docket No. 230 T 4.) The Commissioner complains, however, that TDSHS



currently has no mechanisms for making abiidypay determinations and no resources available
for creating such a process. Specifically, the Commissioner has filed a DeoldmatDirector
Susan Lowe of TDSHS Financial Responsibilityiision stating that TDSHS currently has only
six hearing officers, none of whom deeceived any training with regard to making indigence
determinations.Id. 1 5.) Lowe reiterates that, as the parties and court have always understood,
TDSHS had no preexisting regulations in place for making such determinatnoistie confirms
that TDSHS has not promulgated any such rules since the 'sountder. [d. § 6.) The
Commissioneargueghat, due to those limitationte only way he can comply with paragraphs
2 and 3 of the coud order—at least over the short terms simply to waive fees and reinstatement
requirements for all applicants seeking reinstatement from their traffic deletsisnsincluding
those who are not indigent.

. LEGAL STANDARD

“A stayis not a matter of right, even if irreparable injury might otherwise rdsiglinstead
an exercise of judicial discretion, and the propriety of its issue is dependent upiocutinstances
of the particular caseNken v. Holder556 U.S. 418, 433 (2009) (internal citations, quotation
marks, and brackets omitted). When determining whether to grant a stay, couidercgas
whether the stay applicant hamde a strong showing that isdlikely to succeed on the merits;
(2) whether the applicant witle irreparably injured absent a stay; (3) whether issuance of the stay
will substantially injure the other parties interested in the proceeding; amhéte the public
interest lies’ Id. at 434 (internal quotation marks omitted)These [four] factorsare not
prerequisites that must be met, but are interrelated considerations that malanbedtogethér.
SEIU Local 1 v. Husted98 F.3d 341, 343 (6th C2012) (internal quotation marks and citation

omitted).



1. ANALYSIS

The Commissioner argues that, because the Sixth Circuit has never ruled on whether a
regime such as Tennesseés required to include an indigence exceptityere remain serious
guestions with regard to whetherstlsourt’s order will survive the Commigser's appeal The
Commissioner suggeditsat allowingparagraphs 2 andd the preliminary injunction to go into
effect now, only to be vacated later, would unnecessarily disrupt TBSf8ctioning and
revenues. The Commissioner also argues that the €greliminary injunction was ambiguous
with regard to which reinstatement requirements it is required to suspend, iloriaaRule
65(b) of the Federal Rules of Civil Procedd+an argument that the court will construe as a request
to modify the preliminary injunction, given that a fatally flawed injunctiauld not be remedied
by a mere stay

A. Factors Regarding Propriety of Stay

With regard to the first factor, likelihood of success on the mehigsCommissioner is
correct that, due to thensettled nature of the law in this area, it is possible that the Sixth Circuit
will reject the constitutional theories advocated by the plaintiffss fetctor, however, carries less
weight than it might in other cases becatisunique context of this casdlowed the court to
consider that possibility already and limit the requested relief accoydiNgkmally, when the
court enters a preliminary injunction against a party, it has no way of knoasna,certainty
whether theparty will appeal. When the party does appeal, then, it introduces a new element of
uncertaintynot addressed in the court’s initial balancing of considerations when it credted i
injunction.SeeCity of Pontiac Retired Emps. Ass/. Schimmel751 F.3d 427, 430 (6th Cir. 2014)
(setting forth preliminary injunction factorgjere, however, there was gaestion ofvhether the

Commissioner would raise the core issues of this case to the Sixth Qienstise he had already



done se—in his appeal of the cots judgment inThomas v. Haslarh The court, accordingly,
already considerethe likelihood of a dispositive change in Sixth Circuit latuen the court
considered the scope of relegfpropriate:

The court. . .remains aware of the fact that, becalibemass currently before

the Sixth Circuitand presents an issue of firstpression in the circuit, there is a

possibility that the law governing this issue in Tennessee may change in t

foreseeable future. The court, therefore, is hesitant to require TDSHS to expend too

many resources now, when a potential clarification of its obligationsgemahbly

within sight.

(Docket No. 222 at 37.) The possibility of reversal on appealthe equivalent of reversal on
appeal, viarhomas—has already been consréd and, indeed, was one of the ceucbre reasons
for denying the plaintiffs the full reliehey sought. That possibility, therefore, only weakly favors
further narrowing the relief granted by imposing a delay in the Comme&arbligations.

The second factorayerning stay requests calls on the court to congitiether a stay will
spare the Commissioner some irreparable harm. The harms to TDSHS:diass\are, for the
most part, economic. Typicallyeconomic loss does not constitute irreparable harm, in and of
itself.” State of Ohio ex rel. Celebrezze v. Nuclear Regulatory GQon&h2 F.2d 288, 290 (6th
Cir. 1987 (citing Wisc Gas Co. v. F.E.R.C.758 F.2d 669, 674 (D.CCir. 1985)). The
consequences of particular economic harms dvew may be irreparable, and the Commissioner
has, as he did in his opposition to the preliminary injunction, provided some evitiah¢ke
compliance costs and revenue losses associated with the preliminaryiomumictht, in light of

current budgety realities, interfere with TDSHS ordinary functioning. Such effects could

qualify as irreparable.

1 Case No. 3:1¢v-00005.



The extent of those harms, however, is uncertain, given that TDSHS has avenues through
which it can restore at least some of the relevant revenue stiealdingoptiors that would not
require it to use its own hearing officers to make abibitpay determinations’he courts order
was specifically crafted to allow TDSHS to rely on local jurisdictions for li$ity-to-pay
determinations.§eeDocketNo. 223 11 2.b & .c, 3.b & .cBHor example, under pagraphs 2.c and
3.c, TDSHS has the option of givingn applicant notice of his right to an abittypay
determination but refeng the applicant to the jurisdiction that initially reported debt for tle
determinatiornto be made. Then, if the reporting jurisdiction determines that the driver is non
indigent, TDSHS can deny reinstatemendl.)( The plaintiffs, moreover, concede that some
Tennessee jurisdictions have adopted akibtpay proesses related to traffic debt that satisfy
constitutional requirementsprocesses that any other jurisdiction could copy or adapt.

It is, of course, possible that some local jurisdictions would not participate in such a
scheme, and TDSHS would, therefdnaye to reinstate the licensesatifqualifying applicants
from those jurisdictions. TBHS's traffic debt suspension scheme, however, has algiags
local governments the first say in how a debtor should be tresdede court has earlier explained,
TDSHS has no way of knowingn the first placethat a driver is eligible for suspension unless a
local jurisdiction reports higrwhich the local jurisdiction has no obligation ta (f@ocket No. 151
at 11.)Accordingly, if a local jurisdiction simply elexnot to report its debtors, TDSHS will never
get any revenues from those debtersgardless of how much it might benefit from those
revenues Relying on local jurisdictions for indigence determinations, therefore, wouldlyne
replicate the balance pbwer inthe program as it already exists.

In any event, there is no reason to assume that local jurisdictions would refusieitmapar

in such a system or that they would struggle at all in doing so. Indigence detemsiaae already



a pervasive, unaidable feature of the criminal justice systemmd Tennessee courts make
thousands of such determinations a y8ae, e.gGagnon v. Scarpell4d11l U.S. 778, 79(L973)
(acknowledging right to indigent defense in some probation and parole revolka#dngs)
Miranda v. Arizona384 U.S. 436, 473 4(1967) @cknowledging right to indigent defense during
acustodial interrogation)Gideon vs. Wainwrigh372 U.S. 335, 3445 (1963) (acknowledging
right to indigent defense at trialjenn. Admin Office of the CourtsTennessés Indigent Defense
Fund: A Report to the 107th Tennessee General Asserfibly (2011) (providing statistics
related to indigence determinatiorshs the plaintiffs point out, those courts are typically able to
make such determinations without resorting to the resentessive process of conducting full
hearings, by relying on forms and criteria intended to identify those deferlidaht to be ndigent
and those who likely are not. For example, jurisdictions may use presumptive irsdafgtoverty
such as participation in the Temporary Assistance for Needy FamiliesaprodennCare
program Supplemeral Nutrition Assistance Programr Sugplemental Security Income program,
may inquire into reported taxable income, or may rely on affidavits attéstandriver’'s economic
situation. (Docket No. 223 at 6 n.3.) Only if there is some reason for a party to dispaite af
indigence would therever be a need for anything resembling a hearing.

Moreover, as the Commissioner has repeatedly reminded the court, trafbcscdready
have the right to seek discretionary relief from their traffic debt from tip@smg court and, in
doing so, are fret argue their indigence as a persuasive reason for the court’s grantindhfelief.
that would be required to provide the necessary albdiyay determination in such a proceeding
would be to (1) adopt the reliable standards thaattitourt already use for indigence

determinations in other settings g@jleliminate the discretionary nature of the relief. It is entirely

2 Available at http://www.tsc.state.tn.us/sites/default/files/docsladigent_defense_fund_report.pdf.



possible, then, that TDSHS’s revenue streams can be, in large part, restored WitS6ig T
having to turn to its own personnel and rulemaking to construct an indigence determiratass pr
from scratch.

Because the harms to TDSIHSated to the preliminary injuncti@re speculativan scope
and can be mitigated, the second factor only weakly favors granting. anstantrastthe thrd
factor for considering a stay, which looks to the harm a stay would do to tegariom the
injunction wasoriginally granted, strongly favors denying the Commissianegtjuest, because a
lengthy staywould undoubtedlycauseserious and irreparable harmrteembers of the plaintiff
class The court has gone on at length, here andlmmas regarding the obvious and
overwhelming facts establishing the centrality of driving to life in Tenne&xe®. individuals,
moreover, simly do not have the opportunities for mitigation and triage available to a large state
agency with millions of dollars in its budget and a staff of seasoned public sernvéttisgiosal.
Every day without adequate transportation is a day in which a person is likely to loerpoike
deeplyinto poverty to grow moreisolated from familyand community and tofail to receive
needed medical cam perform necessary task& person cannot merely put his participation in
life on hold for months or years attime and hope to return no worse for wear. Opportunities
missed may never come again; good health lost may never be regained; angmhbeastil
isolationaccumulatedtannot merely be sloughed office the original obstacle is lifteGranting
a stay penithg appeal would lengthen and exacerbate the already damaging pwsiitiich
plaintiff class members already find theelves

With regard to the final factor for considering a stay, the public intettest,interest
continuedo lie with (1) Tennesséecomplying with the Constitution and (2) Tennessgmorest

residents not being subjectdsystem thairrationallyimposes a mere inconvenience on the rich
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while upending the lives of the pooidlthough the court remains sensitive to the budgetary
pressures faced by TDSHS, thergulimately,no fiscal veto to the constitutional guarantees of
due process and equal protecti@omplying with the Constitution is routinely more expensive
than disregarding it. It is cheaper, for exampdaleny individualsthe opportunityto contest their
tax liability thanit is to honor their right to due processd risk losing the revenues sougitis
cheaper to pay property owners subjectriinent domaironly a pittance than it is to pdlgem
just compensatiaflt is cheaper to try indigent criminal defendants without lawyers than to honor
those defendants’ right to appointed couridditimately, however, every government must find
a way to fund itself and perform its functions within the bounds of the @atnwti. The court has
attempted to craft the injunctive relief granted so as to reduce the strain 68T D& it will not
further insulate TDSHS from its obligatiofsy issuinga staypending the resolution ahe
Commissioner’'sappeal

The Commissioner has asked, in the alternative, that this court grant a brief atayt
the Sixth Circuit toconsider an equivalent motioBven a short stay would lengthen the harm
imposed on individuals whose licenses have been suspended. Neverthaiesstay, while the
Sixth Circuit determines whether to grant a full stay pending appeal, would tetnsi
considerably lesser injurghan the longer stay that the Commissioner sedkse court
accordingly, will grant the Commissiongmotion insofar as he seeks a stay to altowe forthe

Sixth Circuit to consider an equivalent motion at the circuit level.

3SeelU.S. Const. amend. XIV § 1.
4SeeU.S. Const. amend.,\¢l. 5
5Seel.S. Const. amend. VI.
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B. Ambiqguity of Order

Every order granting an injunction mustate its terms specificallyand “describe in
reasonable detalil . . the act or acts restrained or regdit Fed. R. Civ. P. 65(d)(1).These
prerequisites are designed to protect those who are enjoined by informing them tifeyrere
called upon to do or refrain from doing in order to comply with the injunction oaneistg order"
11A Charles Alan Wright, et al., Federal Practice & Procedure § 2955 (2dfeel.ommissioner
argues that one aspect of the caudrder is ambiguous: its requirement that TDSiHSertain
situations,“[w]aive all reinstatement feemd other reinstatement requirementslated tothe
suspension of any drivexlicense for failure to pay fines, costs, or litigation taxes related to traffic
violations” TDSHS argues thdtother reinstatement requireménis ambiguous because the
court hasnot enumerated every reinstatement requirement that must be waived.

The Commissionerwho is presumably aware of what his agency requtess identified
three types of requirements with regard to which the order is allegedly ambiguous

1. Ordinary requirementlated to the issuance of a neancommercialicense for a driver
whose license would have expired during the period of his suspension (Docket No. 230 at

3; Docket No. 187-1 1 39

2. Additional proof of citizenship and medical certificatiorexjuiredfor reissuance of a
commercial license that would have expired during the period of the 'drsugspension

(Docket No. 230 at 4; Docket No. 187-1 1 39); and

3. Fees imposed on drivers who did not surrender their physical licenses ateluod thmir
allegedly unlawful suspensions (Docket No. 230 at 4; Docket No. 1L§738).
Each of these examples of alleged ambiguity, however, would seenrasdbeed by the text of

the preliminary injunction itself. The Commissioner is only required to waive resgans
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“related to the suspension of any drigdicense for failure to pay fines, costs, or litigation taxes
related to traffic violations pursuant to Tenn. Code Ann. 85502(a)(1)(H) or (Iy
Requirements that have accruedatdriver merely due to the passage of time, rather than as a
result of his suspension, are plainly fictlated to the suspensidm penaltyimposed pursuant

to administrative requirements ancillaryano allegedly unlawful suspension, in contrastelated

to the suspension. Insofar as the preliminary injunction was ambiguous imefass, the court

will amend the preliminary injunction to resolve those ambiguiiatew.

CONCLUSION

For the foregoing reasons, the Commissian®&totion for Partial Stay Pending Appeal
(Docket No. 229) is hereByRANTED in part andENIED in part.The October 18, 2018 Order
is herebyAM ENDED to include the following language:

The phrasé‘reinstatement requirementslated to the suspension afdriver's

licensé (1) shall be read to include fees or penalties impdeedailure to

surrender the driver’s license at the time of the relevant suspearsio(®) shall

not be read to include any requirements or fees that are associated solelg with th

required renewal of a driver’s license that would have expired during the period of

the applicaris suspension.
Paragraphs 2 and 3 of the court’s October 18, 2018 Order (Docket No. 223) areSi&atyD
until either (1) a ruling by the Sixth Circuit Court of Appeals dimreely and promptly filed=ed.
R. App. P. 8(a) motion requesting a stay ab tbourt’s preliminary injunction ordewor (2)
notification from the Commissioner that he has elected not to seek such releeSixtth Circuit.

The Commissioner shall promptly inform the court if such a decision is made.

IT IS SO ORDERED.

ENTER this &' day of November 2018. M %*7"_’_
- s

ALETA A. TRAUGER f’/
United States District Judge
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