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IN THE UNITED STATES DISTRICT COURT FORHE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

SHAWN HAYNES,
Plaintiff, NO. 3:17-cv-01267
V. JUDGERICHARDSON

CITY OF CLARKSVILLE and MAYOR
KIM MCMILLAN ,

N N N N N N N N N

Defendant.

MEMORANDUM OPINION

Pending before the CougDefendantsMotion for Summary Judgment (Doc. No. 24), to
which no response has been timely filed, despite extensions of time granted t&f Playrtes
counsel.See Doc. Nos. 32, 36 and 3®o timely response havingeen filed, the Motion for
Summary Judgment shall be deemed to be unopposed. Local Rule 7.0P(@)(®iff has also
failed to file a timely response to Defendant’s Statement of Undisputed &aotsjuired by Local
Rule 56.01(b)Thereforethe asserted facts shall be deemed undisputed for purposes of summary
judgment. Local Rule 56.01(f).

The Court may not grant Defendants’ Motion soleécausédPlaintiff failed to respond
however.LeMaster v. Alternative Healthcare Solutions, Inc., 726 F. Supp. 2d 854, 860 (M.D.
Tenn. 2010)citing Sough v. Mayville Cmty. Schools, 138 F.3d 612, 614 (6th Cir. 1998Yhe
Court, at a minimum, is required to examine Defendants’ Motion for Summary Jotigneasure
that they have discharged their initial burdieh.

FACTS
The facts,unless otherwise noted, are taken frDefendants’ Statement of Undisputed

Facts(Doc. No. 26) which are deemed undisputed for purposes of this Mofdaintiff is an
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African-American male veteran and suffers from piogtimatic stess disorder (“PTSD”). He was
hired by the City of Clarksville as a water distributiand wastewater collection assistant on
February 4, 2016. The City of Clarksville hired Plaintiff as a probationary engloyaccordance
with the probationary employee policy stated in the City of Clarksville Emeléi@ndbook.
Plaintiff claims that he managers who hirddm knew that he was AfricaAmerican, was a
veteran and had PTSD.

Under the City’s probationary employee policy, each new employee (exedighters
and police officers) is required to serve a probationary period of at least 12 nipothslo. 24
4 at 21. The policy expressltasesthat “at any time during the probationary period, the department
head may terminate the employment of any probationary employee withingpaitrdent, with
or withoutjust cause, and said probationary employee shall not be entitled to the due process
procedures afforded negrobationary employees.”ld. The probationary period gives the
supervisor or department head an opportunity to observe the employee on tls® jab
determination may be made as to whether the employee is capable and willimtptm plee
required duties in a satistacy mannerld.

As part of his job duties, Plaintiffadto be lowered down into the sewer on a hoist (or
harness) and detach himself from the hoist to service the needed area. Riasniifiable to detach
himself from the hoist because of a jgpasting shoulder injury. Plaintiff's inability to detach
himself from the bist was abig safety issue for the City because the job of performing
maintenance in confined spaces required two employees, and if something happened to the othe
employee, Plaintiff guld not detach himself from the hoist to helatégmployee.

Plaintiff complained to managemeattoutcertain“pranks” of the other employees on his

teamthat he did not like. Once he complained, the pranks stopped. Plaintiff also complained about



loud noises on the job that triggered his PTSD. He asked for some kind of warmiagsible
before such noises occurred. Plaintiff's supervisor offered him earplugs amaffsao help with
the noise, and sometimes Plaintiff wore the ear protedbonMaich 29, 2016, the City fired
Plaintiff, who was still a probationary employee, for lack of initiative, faitareatch on to simple
tasks, failure to follow instructions, and being on his cell phone instead of doing theyas he
being paid to do. Plaintiff's supervisor observed all these things iigend Plaintiff weren the
job.

During his employment, Plaintiff never complaingdt the pranks being playedere
playedbecause he was blgdlecause he was a veteranbecause he has PSTD. No one eygud
by the City made any derogatory remarks to Plaintiff about his race, his vetatasor his
PTSD.In a letter written to the City’s Human Resources Manager after his teionin&laintiff
stated that he believed the underlying basis of his termination was hid tefpatticipate in the
team’s pranks. He did netatethat he believed he was fired because of his race, veteran status
PTSD.

Plaintiff now alleges (in the Amended Complaint) that Defendants discriminated and
retaliated againstiim based on his race, in violation of 42 U.S. C. § 2080seqg. (“Title VII");
discriminated and retaliated against him because of his PTSD, in violation of 42 8§.8101,
et seq. (“ADA”); ! and violated 38 U.S.C. § 4304,seq. (‘USERRA").?

SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate where there is no genuine issue as to argl faater

and the movant is entitled to judgment as a matter of law. Fed. R. Civ. P. B§(itks Very terms,

1 Americans with Disabilities Act

2 Uniformed Services Employment and Reemployment Rights Act of 1994.

3



this standard provides that the mere existeficeme alleged factual dispute between the parties
will not defeat an otherwise properly supportewtion for summary judgment; the requirement
is that there be ngenuineissue ofmaterial fact.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
24748 (1986).In other words, even if genuine, a factual dispute thiatdkevant or unnecessary
under applicable law is of no value in defeating a motion for summary judgBeemd. at 248.

On the other hand,stmmary judgment will not lie if the dispute about a material fact is
‘genuine[.]” 1d.

A factis “material within the meaning oRule56(c) “if its proof or disproof might affect
the outcome of the suit under the governing substantive lamdérson, 477 U.S. at 248A
genuine dispute of material fact exists if the evidence is such that a reagamabbuld return a
verdict for the nonmoving partidarrisv. Klare, 902 F.3d 630, 634-35 (6th Cir. 2018

The party bringing the summary judgment motion has the initial burden of idegtifyi
portions of the record that demonstrate the absence of a genuine dispute evil faats.
Pittman v. Experian Information Solutions, Inc., 901 F.3d 619, 6228 (6th Cir. 2018)If the
summary judgment movant meets that burden, then in response theomig party must set
forth specific facts showing that there is a genuine iksuial. 1d. at 628.

A party asserting that a fact cannot be or genuirelglisputed—i.e., a party seeking
summary judgment and a party opposing summary judgment, respeetimelst support the
assertion by citing to materials in the record, includg,not limited to, depositions, documents,
affidavits or declarations. Fed. R. Civ. P. 56(c)(1)@n.a motion for summary judgment, a party
may object thathe supporting materialspecified by its opponefitannot be presented in a form
that would be admissible in evidence.” Fed. R. Civ. P. 56(c)(2). Upon such an objection, the

proponent of the supporting materralist show that the material is admissible as presented or



explain how it could be presented in a form that would be admis$hweas v. Haslam, 303 F.
Supp. 3d 585, 624 (M.D. Tenn. 201B)angumyv. Repp, 2017 WL 57792 at ** 5 (6th Cir. Jan. 5,
2017) (citing Fed. R. Civ. P. 56(c) advisory committee’s note to 2010 amendment).

The court should view the facts and draw all reasonable inferences in favor of the non
moving party.Pittman, 901 F.3d at 628. Credibility judgments and weighing of evidence are
improper.Hostettler v. College of Wooster, 895 F.3d 844, 852 (6th Cir. 2018). As noted above,
where there is a genuine dispute asby material fact, summary judgmentist appropriateld.

The court determines whether sufficient evidence has been presented to makes tbbfessua
proper jury questionld. The mere existence of a scintilla of evidence in support of the nonmoving
party’s paition will be insufficient to survive summary judgment; rather, there must beread
upon which the jury could reasonably find for the nonmoving pRuasigers v. Banks, 344 F.3d

587, 595 (6th Cir. 2003).

TITLE VII AND ADA DISCRIMINATION

A plaintiff may use either direct or circumstantial evidence to bring a discrimiraton.
Direct evidence is that evidence which, if believed, requires the conclusion tlaatfulnl
discrimination was at least a motivating factor in the employer's actiRoek v. T.N.H.D.
Partners, LLC, 833 F. Supp. 2d 802, 815 (M.D. Tenn. 201fi}he plaintiff hascredibledirect
evidence of discrimination, the burden of persuasion shifts to the defendant to showoiodd it
have terminated the employee even if it had not beativated by impermissible discrimination.
Id.; see also McGee v. Food Warming Equipment, No. 3-14-cv-01776,2017 WL 587856 at * 2

(M.D. Tenn. Feb. 16, 2017). Plaintiff has presented no direct evidence of discrimination.



If the plaintiff relies on circuntantial evidencehe or shanust establish grima facie
case? Oncetheplaintiff has established @rima facie case, the burden shifts to the defendant to
articulate a legitimate, nondiscriminatory reason for its actions. If it doéisesburden returns to
the plaintiff to show that the defendant’s reason was a pretext for discrimirg@twandt v. Home
Depot U.SA,, Inc., 560 F.3d 553, 5538 (6th Cir. 2009)Monce v. Marshall Cty. Bd. of Educ.,
307 F. Supp. 3d 805, 814 (M.D. Ten2018).To show pretext, Plaintiff may show th#t) the
proffered reason had no basis in fact, (2) the proffered reason did not actuallyertbgvattion,
or (3) the proffered reason was insufficient to warrant the adverse a&ibrandt, 560 F.3d at
558. Throughout this burdeshifting approachthe plaintiff bears the ultimate burden of proving,
by a preponderance of the evidence, the intent to discrimivaiece, 307 F. Supp. 3d at 814.

For purposes of thimotion,the Courtwill assume that Plaintiff could establistprama
facie case The Court then looks to whetheDefendants have offered a legitimate,
nondiscriminatory reason for their decisionfiiee him The Court finds that Defendants have
articulatedmultiple such reasam lack of effort and initiative failure to catch on to sinhp tasks,
such as use of a chop sdaijure to follow instructiongnd do tasks required of himnd being

on his cell phone instead of doing the job he was being paid to do.

3 To establish arima facie case of Title VII discrimination, Plaintiff must show théit) he

is a member of a protected group; (2) he was subjected to an adverse emphbxtioa; (3) he
was qualified for the position; and (4) similasgituated, nofprotected employees were treated
more favorably.Vincent v. Brewer Co., 514 F.3d 489, 494 (6th Cir. 2007).

To establish g@rima facie case of disability discrimination, Plaintiff must show th{aj)
he is an individual with a disability; (2) he is otherwise qualified for the positithax without
reasonable accommodation; (3) he suffeead adverse employment action because of his
disability. Monce, 307 F. Supp. 3d at 814.



Defendants have also produced evidence that Plaintiff was unable to meetoaannp
safety requirement of his jobeing able to detach himself from his harness when he was lowered
into the sewer. Defendants’ legitimate, nondiscriminatory reasons figesi to motivate and
warrant the termination decisiorespecially since Plantiff was a probationary employee.
Employees on probation were more likely to be closely watched, and supervisorikelprte
fire probationaryemployeedor legitimate reasons. The policy states that the probationary period
“is intended to give you anithe City an opportunity to see how well we are getting along.” Doc.
No. 26 at 4. The probationary period gives the supervisor an opportunity to observe the employee
on the job sahata determination may be made as to whether the employee is capablidiagd w
to perform the required duties in a satisfactory marideat 5.

Plaintiff haspresentecho evidenceland not shown in any wayespeciallygiven that
Plaintiff's termination occurred while Plaintiff was a probationary emplotles, Defendants’
reasos were pretextual As noted,underthe City’s policy at any time during the probationary
period, adepartment head may terminate the employment of any probationary employee within
his departmentyith or without just cause, and said probationary groyee shall not be entitled to
the due process procedures afforded pbationary employees.

Moreover where, as here, the same person or persons hire the employee and fit@inim wi
a short period of time, especially where the employee’s clasatas $tas not changed, there is a
strong inference afio discriminatory intentSockman v. Oakcrest Dental Center, P.C., 480 F.3d
791, 801 (6th Cir. 2007)}4ugo v. Millennium Laboratories, Inc., 993 F. Supp2d 812, 829 (E.D.
Tenn. 2014).

In addition Plaintiff has not offereévidenceon the ultimate isswe—whetherPlaintiff's

firing was based upon race disability. Instead, the Court discerns only an absence of evidence



indicating that Plaintiff’s firing was on this basis. For examjpidnis depogion, Plaintiff agreed
that henevercomplairedto Defendants that he was being pranked because he wasdidabtked

a veteran or had PTSD. Doc. No-24t 9495 (Dep. at 19B8). Becauselaintiff did not feekthe
need to report thiallegedly illegalmisconducto Defendants, Defendants had no opportunity to
address—and thus did not fail to addres#laintiff’s allegations while he was still an employee
This fact, though not dispositive by itself, is indicative of the kinds of circumstanassould
indicate discriminatory intent but are simply lacking based on the record inskis ca

Plaintiff further agreed thatamone on his crew ever made any racidkyogatory remarks
to him.Id. at 60 (Dep. at 137)Likewise, he testified that no one made d@tory remarks about
his veteran status or his PTSM. at 61 (Dep. at 141). Plaintiff maintained that he was fired for
refusing to participate in the team’s pranics at 78 (Dep. at 158p stancewhich implicates
neithera protected status @rotectel activity under Title VIl or the ADAHe agreed that there
was nothing in his pogermination letteto Human Resourcdbat indicated he believed he was
terminated because of his race, veteran status or H@S&t. 79 (Dep. at 161Rlaintiff has not
shown anything that points to a discriminatongtive.

In short Defendants have carried their burden, &aintiff has failed tademonstrate
genuine issue of material fact as to whether he was discriminated dugsest upon race or
disability. Defendants’ Motion for Summary Judgment on his discrimination claims will be
granted and those claims will be dismissed

TITLE VII AND ADA RETALIATION

To establish grima facie case of retaliation, Plaintiff must show thélt) he engaged in

protected ativity; (2) the activity was known to the defendants; (3) he was subjectet&berially



adverse employment action, and (4) there was a causal connection between thes@otiedly
and the adverse actiofrox v. Yates Servs., LLC, 232 F. Supp. 3d 971, 981 (M.D. Tenn. 2017).

Because Plaintiff did not complain abdot file claims concerning) racial or disability
discriminationprior to his terminationrDefendants have carried their burden to show that Plaintiff
did not engage in protected activity under Title.\Rlaintiff has come forward with nothing to
demonstrate a genuine issue of material fact with regagptdiected activity Moreover, as
explained above, Defendants have offered a legitimate, nondiscriminatory asabencaustr
Plainiff’'s termination and Plaintiff has not shown there to be a causal connection between the
firing andany protected activity.

Therefore, Defendants have carried their burden to demonstrate that Ptantifht
establish grima facie case of retaliation, and Plaintiff has not shown there to be a genuine issue
of material fact on this issu®efendants’ Motion for Summary Judgment will be granted as to
retaliation, and those claims will be dismissed.

ADA FAILURE TO ACCOMMODATE

To establish grima facie case for failure to accommodateder the ADA Plaintiff must
show that (1) he is disabled within the meaning of the ADA; (2) he was otherwisdigddbr
the position; (3) Defendants knew or had reason to know of his digatdl) he requested an
accommodation; and (5) Defendants failed to provide the necessary accommddaliton.
Johnson, 245 F. Supp. 3d 979, 988 (E.D. Tenn. 20THe Amended Complaint alleges that
Plaintiff's disability is PTSD and that he requested accommodation based on his sensitivity to
noise, but Defendants failed to provide reasonable accommodation.

Plaintiff testified that on one particular job site, one of the crew membetesdstgerating

a jackhammeto break up concrete, and the noise “fosk him back.” Doc. No.£-1 at 27 (Dep.



at 88). He statethat he told them if they wer@ing to something like that, to let him know ahead
of time before they just did it, if they coutd'some kind of warning or heads.” Id. and p. 96
(Dep. at 199)Plaintiff admitted that Defendants suggested he could wear earplugsmuffear
part of the safety equipmeptovided to help with the noise and that he used them sometithes.
at 56 (Dep. at 130} Plaintiff agreed that his job description included phgsical requirement of
being subjected to “intense noisekl’at 2324 (Dep. at 79-8Qkee also Doc. No. 24-lat141.

The Court assumes, for purposes of this motiwet, PTSD is a disability, #t Defendants
knew about Plaintiff’s disability, anithatPlaintiff requested an accommodatiose., for the other
crew membergo warn him before they cause loud noisg Defendants provided different
accommodation, earplugs and earmufffie Court need not decide whether that accommodation
doomsthe fifth element of Plaintiff'sprima facie case because the second element has not been
satisfied

The second element of a failure to accommodate ctamuires that the Plaintiff be
“otherwise qualified for the position,” aredpersons deemed qualified’ only if he can perform
all the essential functions of the job, whetmeasonablyaccommodated or not. 42 U.S.C.
8§12111(8)Williamsv. AT&T Mobility Servs., 847 F.3d 384, 391 (6th Cir. 201PJaintiff hasnot
shown that he was otherwise qualified foretlposition. As explained above, Plaintiff was
unqualified because he was unable to detach from the harness when lowered weo alsre
is no evidence that Plaintiff requested an accommodation for this inabilitgtifPlalso was
unqualified for the job for th@eryreasons he was terminatdée was not putting forth the effort

and initiative Defendants liked to see out of {end probationaryhires; he had trouble operating

4 Plaintiff alsotestifiedthat because he needed to hear different commands, he did not always use
theearplugs or earmuffoc. No. 25-1 at 56 (Dep. at 130).
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a chop saw; he talked on his cell phone on the job site; and he repeatedly failed to do one of the
tasks required of him (filling coolers with fresh water).

Therefore Defendants have carried their burden of demonstratingPtaattiff was not
“otherwise qualified” for this position. Plaintiff has restabliskeda genuine issiof material fact
as tohis prima facie claim for failure to accommodat®efendants’ Motion for Summary
Judgment on this claim will be granted, and the claim will be dismissed.

USERRA

Finally, Plaintiff asserts a claim for violation of the Uniformed\&egs Employment and
Reemployment Rights Act of 1994 (38 U.S.C. § 430%q.) The Amended Complaint statinat
Plaintiff is entitled to benefits under USERR#cause of his prior military service and that
Defendants denied him those benefits

USERRA was enacted to prohibit discrimination against individuals because of thei
military service.Bobo v. United Parcel Serv., 665 F.3d 741, 754 (6th Cir. 2012). USERRA
prohibits an employer from denying initial employment, reemployment, retentionpiloyment,
promotion,or any benefit of employment on the basis of the employee’s military s38tusS.C.
§ 4311(a) Savage v. Federal Express Corp., 856 F.3d 449, 4487 (6th Cir. 2017). Similarly,
USSERA prohibits an employer from retaliating against an employee for émxgrhbis rights
under the statuted. at 447. An employee has the initial burden of provimpgima facie case by
showing that his protected status was a substantial or motivating fadteradvwerse employment
action. Id. Military status is a motivating factor if the defendant relied on, took into account,
consideredor conditioned its decision on that consideratiditkie v. American Multi-Cinema,

Inc., 296 F. Supp. 3d 879, 885 (S.D. Ohio 2017).
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If the employeestablishesisprimafacie case, the employer has the opportunityrtave
affirmatively that it would have taken theameadverse actiom the absence of the employee’s
protected statugobo, 665 F.3d at 754. Plaintiff served in the military 11 years before Defendants
terminated his employment. Doc. Nai-2 at 4 (Dep. at 22). As noted above, Plaintiff testified
that no one employed by the City made any derogatory remarks to him about lais statrs or
military service. He affirmed that he was always allowed toogaig VA appointments and that
was never an issuid. at55 (Dep. at 129)And the same persons who hired Plaintiff, knowing
that he was a veteran and had PTSD, are the persons who made the decision to end/higeimplo
Plaintiff has not shown that himilitary status was dactor at all, much less substantial or
motivatingfactor, for his termination.

For the same reasons as with his Title VIl and ADA clabefendants have carried their
burden of showing that Plaintiff's military status was not a motivating factor inrthg decision.
Plaintiff has nodemonstrated genuine issue of material fact as to Defendants’ explanation that
it would have fired him for other, valid reasons, regardless of his military siétesefore,
DefendantsMotion for Summary Judgment on PlaintiftdSERRA claimwill be granted and
that claim will also be dismissed.

CONCLUSION

For all these reasons, Defendants’ Motion for Summary Judgment (Doc. No. 24) will be
GRANTED, and this action will b®I SM1SSED.> An appropriate Order will be entered.

ELI RICHARDSON
UNITED STATES DISTRICT JUDGE

5 Because Plaintiff's claims have all been dismissed as to both Defendants, thed&aolunot
address the argument of Defendant McMillan concerning whether she shoulcfemddbit.
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