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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

RACHEL HALL, )
)
Plaintiff, )
)
V. )
) Case No. 3:17v-01268
THE METROPOLITAN ) Judge Aleta A. Trauger
GOVERNMENT OF NASHVILLE AND )
DAVIDSON COUNTY et al., )
)
Defendans. )
MEMORANDUM

Plaintiff Rachel Hall initiated this action by filing a Complaintthre Circuit Court for
Davidson County, Tennessee, asserting claims under 42 [83.933and state law(Compl.,
Doc. No. 1.)The case was removed to this court on the basis of fegleeation jurisdiction.
Now pendingarefour separatéviotions to Dismisdiled by the five defendantshe Metropolitan
Government of Nashville and Davidson Couf(itletro”) (Doc. No. 5); Don AarorfDoc. No.
7); Megan Arnett and Benjamin WinkléDoc. No.9); and Elizabeth Berrizoucks (Doc. No.
12).

The motions have been fully briefed and are ripe for review. For the reasdostiset
herein,the motions filed by Berr.oucks (Doc. No. 12) and by Arnett and Winkler (Doc. No. 9)
will be granted in part and denied in part. The motions filed by Aaron (Doc. No. 7) and Metro

(Doc. No. 5) will be granted in their entirety.
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Factual and Procedural Background

The facts are taken from the Complaint, @n€lcourt accepts the factual allegations as
true for the purpose of ruling on the Rule 12(b)(6) motions.

Defendants Arnett, Berslyoucks, and Winkler are or were at all relevant times employed
by Metro aspolice officers with the MetrdNashville PoliceDepartment. Defendant Aaron is or
was employed by Metro as the Police Department Public Affairs Manager.

Rachel Hall returned to her apartment in Antioch, Tennessee in thenearijng hours
of Tuesday, August 16, 2016, after having been out of towraféew days.Metro police
officers, including Arnett, Berroucks, and Winkler, among othensgere at herapartment
when she arrivecPrior to Hall’s arrival, the police officers had already “bagged and taggked”
contrabandound in the apartmenor on individuals in the apartment, and hadced several
individuals, most of whom were in her apartment without Hall's knowledge or pemissider
arrest forpossession of drug contraband. (Compl.  14.)

Upon approaching the premises to inquiriey the pdice wereon the scend{all was
handcuffed and “shoved” into her apartment. (Corfjpl5.) Hall offered no resistance to her
rough treatment by the officers am@s compliant with the officet commands. Hall was taken
to the bedroom of her residence batBerry-Loucks and Arnettthe two female officers on the
scene could search her persoBerry-Loucks violently grabbed Hall and began to sedreh
Berry-Loucks did not give any commands or ask any questions as she began her search.

While conductingthe search, Berrizoucks found a syringe in Hall's bra, which she
removed by the plastic plunger end. After retrieving the sgriBgrry-Loucks cursed altall
and screamed at her that she “could have” been injured by the sy@uyepl. T 20.)Berry-

Loucksthen hit Hall across the face with such force that Hall fell backwards onto thé&léiéd



“experienced great physical pain” as a result of being struck. (C§r@pl) BerryLoucks pulled
Hall off of the bed and hit her again in the face, causing further pain and causing Hall to lose her
balance.

Thereafter, while Hall “begged” her to “stop hitting her,” Bebgucks “turne her
around, puslether facedown over the bed, and . . . began a violent digital search of Ms. Hall’s
vagina.” (Compl.{ 23.) “Using her fingers, Defendant Beticpucks digitally penetrated Ms.
Hall's vagina at least five times conducting an-8mene cavity search,’ without probable cause
or a subpoena.” (Compf] 24.) Defendant Megan Arnett was present during this assault and
“obseaved the entire ordeal” but “did not verbally or physically intervene.” (Cof@B.) The
plaintiff alleges that Arnett “had both the opportunity and means to prevent thetiavis.
Hall.” (Compl. T 30.)

Hall's hands were handcuffed behind her back during this entire event. She had exhibited
no threatening or aggressive behavior toward any of the police officers aetteeasd had been
fully compliant with the officers’ verbal commands.

At some point, several male police officers entered the raoththe assault by Bery
Loucks terminated. After some discussion, one or more unknown officers contactedsetetecti
with the Division of Sex Crimes to talk to Hall. Hall was transported to NashvilleeiGke
Hospital where she was interviewed and given aaexssault examination.

After this incidentBerry-Loucks was decommissioneaksigned to desk dutgnd issued
a misdemeanor citation for “slapping” Hall. (Com$I35.)

While Hall was being treated at General Hospital, defendant Don AaroRuldg
Affairs Managerfor Metro Police Department, issued a press reléade Press Release”)

which, Hall claims, contained untrue statemeimsluding that BerryLoucks was “stuck” with



the syringe, that she had merely “slapped” Hall, and that Hall was in passetsther items of
contraband that the defendants knew had never been in her posdg3siopl. § 36.)lt was
published along with a “mug shot” photograptall alleges that thphotograph was republished
by other media outlets, causing her humiliation and emotional dis{@sepl. 1 37.) She
asserts, “upon information and belief,” that Aaron “knew or recklessly disregardésheand
misleading nature of the information published in the press release and thgyfalge]lwhich
said releas depicted Ms. Hall.” (Compl.  38.)

Hall claims that Arnett “knowingly and deliberately, or with a recklessediard for the
truth, completed three arrest warrant affidavits” charging Hall with a febinug offense,
possession of a firearm, and crimiramulation. (Compl.q 39.) Smilarly, she alleges that
Winkler “knowingly and deliberately, or with a reckless disregard for the trgtligre out an
arrest warrant charging her with possession of a legal drug without a pies¢runlawful use
of drug paraphernalia, and theft of merchandise. (Corfipd0.) Hall was not charged with
possession of the syringe, and all charges against her were subsequently dismissed.

The Complainpurports to assediaims under 42 U.S.@& 1983,basedon violations of
the plaintiff's rights under the First, Fourth, Fifth, Eighth and Fourteenth Amendments to the
United States Constitutioiall’s claims against Metrarepremised upoiil) an alleged custom
or practice of permitting policefficers to perform “orscene caity searches” (Complf 42); (2)
an alleged custom or practice authorizing the use of excessive force; (3) a tadupetvise or
train the individual defendants amounting to deliberate indifference to the phkintif
constitutional rights; and (4) inadequate and constitutionally deficient hiring canese She
assertsthat the Metro Nashville Police Department is biased toward people of low

socioeconomic status and that the conduct complained of is the result of such bias. Compl.



65.) She also brings claims against Metro underTieenessee Governmental Tort Liability Act
for negligence and false imprisonment. (Confiffil79-85.)

Broadly construedhe Complainasserts claims against Beflrgucksand Arnett in their
individual capacies under 8 1983based orexcessive forcefalse imprisonment, false arrest,
and malicious prosecutionas well as statlaw claims for assault and batteryalse
imprisonment, false arrest, and malicious prosecufldre Complaint likewise assertsaims
againstWinkler under federal and state ldar false imprisonment, false arrest, and malicious
prosecution. The Complaint purports to state claims against the police officexedthiroHall’'s
detention in both their individual arxdficial capacities.

The claim agaist Aaron is premised solely on tReessRelease, which the plaintiff
contends resulted in false light invasion of privacy in violation of Tennessee law.

The defendants have now filed Motions to Dismiss, along with supporting Memoranda,
seeking dismissaif all claims against thenfDoc. Nos. 510, 12-13.) The motions are premised
upon Rule 12(b)(6) of the Federal Rules of Civil Procedure and the doctrine of qualified
immunity. The plaintiff has filed a Response in opposition to each motion. (Doc. Nos. 19-22.)

Il. Legal Standards

A Rule 12(b)(6)

In deciding a motion to dismiss for failure to state a claim under Rule 12(b)(6), the court
must“construe the complaint in the light most favorable to the plaintiff, accept its allegatso
true, and draw alieasonable inferences in favor of the plaintifdirectv, Inc. v. Treesh487
F.3d 471, 476 (6th Cir. 2007nge v. Rock Fin. Corp281 F.3d 613, 619 (6th Cir. 2002). The
Federal Rules of Civil Procedure require that a plaintiff provide “a short kil gtatement of

the claim’ that will give the defendant fair notice of what the plaintiff's claim is andrinends



upon which it rests.Conley v. Gibson355 U.S. 41, 47 (1957) (quoting Fed. R. Civ. P. 8(a)(2)).
The court must determine whether “the claimant is entitled to offer evidensepport the
claims,” not whether the plaintiff can ultimately prove the facts alle§ederkiewicz v. Sorema
N.A, 534 U.S. 506, 511 (2002) (quotiBgheuer v. Rhode416 U.S. 232, 236 (1974)).

The complaint’'s dégations, however, “must be enough to raise a right to relief above the
speculative level.Bell Atlantic Corp. v. Twombjy650 U.S. 544, 555 (2007). To establish the
“facial plausibility” required to “unlock the doors of discovery,” the plaintéinnotrely on
“legal conclusions” or “[tlhreadbare recitals of the elements of a cause of actideadnshe
plaintiff must plead “factual content that allows the court to draw the redsonédrence that
the defendant is liable for the misconduct allegédlficroft v. Igbal556 U.S. 662, 678 (2009).

B. Section 1983 andualified Immunity

Section 1983 provides “a cause of action for deprivation under color of state law, of any
rights, privileges or immunities secured by the Constitution or laws of thedJ8tates.Jones
v. Muskegon Cnty625 F.3d 935, 94@1 (6th Cir.2010) (internal quotation marks and citation
omitted). However, “[ulnder the doctrine of qualified immunity, ‘government atici
performing discretionary functions generally are shiglilem liability for civil damages insofar
as their conduct does not violate clearly established statutory or coosttuights of which a
reasmable person would have knowhPhillips v. Roane Cnty534 F.3d 531, 538 (6th Cir.
2008) (quotingHarlow v. Fitzgerald 457 U.S. 800, 818 (1982)). In resolving a government
official’s claim to qualified immunitythe court must'look to whether (1) the facts that the
plaintiff has alleged or shown establish the violation of a constitutional rigtht(23 theright at
issue wasclearly establishédat the time of the alleged miscondti&toudemire v. Mich. Dep't

of Corrs, 705 F.3d 560, 567 (6th Cir. 2013) (quotiRgarson v. Callahan555 U.S. 223, 232



(2009)) The districtcourt has discretion to decide “which of the two prongs of the qualified
immunity analysis should be addressed first in light of the circumstances iartloellpr case at
hand.”Pearson 555 U.S.at 236.

The “key determinatiohis whetherthe defendantwho claims qualified immunitywas
on notice that his alleged actions were unconstitutioaldwey v. Drury 567 F.3d 302, 313
(6th Cir. 2009). The Supreme Court has stressed that the “contours of the right must be
sufficiently clear that a reasonable official would understand that éhat doing violates that
right.” Anderson v. Creightgmd83 U.S. 635, 640 (1987). This does not mean that “an official
action is protected by qualified immunity unless the very action in question hasysigueen
held unlawful.”ld. Rather, it means #t, “in light of pre-existing law,] the unlawfulness must be
apparent.”ld. (collecting cases)Ashcroft v. alKidd, 563 U.S.731, 741(2011) (“We do not
require a case directly on point, but existing precedent must have placed ttherystar
constitutonal question beyond debate.”).

A defendant bears the initial burden of putting forth facts suiggethtat she was acting
within the scope oferdiscretionary authorityRich v. City of Mayfield Height955 F.2d 1092,
1095 (6th Cir.1992).The ultimateburden of proof, howeveis on the plaintiff to show that the
defendants not entitled to qualified immunityd.
1. Don Aaron’s Motion to Dismiss

A. The Parties’ Positions

Hall asserts only one claim against defendant Don AdhenPolice Departnmé Public

Affairs Manager: false light invasion of privaapnder Tennessee law



The Tennessee Supreme Court expressly recognized the separate tort of tialse lig
invasion of privacy in 20Q1t initially defined the tort as set forth in the Restatemeatd8d)
of Torts:
One who gives publicity to a matter concerning another that places the other
before the public in a false light is subject to liability to the other for invasion of

his privacy, if

(a) the false light in which the other was placed wouldigkly offensive to a
reasonable person, and

(b) the actor had knowledge of or acted in reckless disregard as to the falsity
of the publicized matter and the false light in which the other would be placed.

West v. Media Gen. Convergence, [n83 S.W.3d 640, 6434 (Tenn. 2001)(quoting
Restatement (Second) of Torfs 652E (1977) The court determined, however, that the
appropriate standard for false light invasion of privacy claims assertedpbiyase plaintiff
regarding a matter of private concern is “simple negligeridedt 648. “For all other false light
claims,” in particular those asserted by a plaintiffo is a public official or public figure, dior
claims asserted by a private individual about a matter of public contieen“actual malice”
standard applies$d. at 64748.

Literal truth isgenerallynota defense in a false light claim:

The facts may be true in a false light claim. However, the angle from whiech t

facts are presented, or the omission of certain material facts, resutisimgghe

plaintiff in a false ight. Literal accuracy of separate statements will not render a

communication “true” where the implication of the communication as a whole

was false. . . The questiorsiwhether [the defendant] made discrete presentations

of information in a fashion which rendered the publication susceptible to

inferences casting [the plaintiff] in a false light.
West 53 S.W.3d at 645 B.(alterations in original; internal quotation marks and citations
omitted) “Thus the falsehood inueed in a false light actiohmay consist in dissemination of

matters which, while technically true, give an objectionably false impresgihere the

communicator fails to modify the basic statement with amplifying facts which modify the



statement to creata less objectionable impression corresponding to full realEysenstein v.
WTVFETV, News Channel 5 Network, LL. 89 S.W.3d 313, 318 (Tenn. Ct. App. 2012) (quoting
Russell G. Donaldson, Annotation, False Light Invasion of PrivdCggnizability and
Elements, 57 A.L.R.4th 22, § 13 (CuBupp. 2012) There are, however, defenses to the claim.
The Westcourt held that the “absolute and conditional privé€gestablished by Sections 652

G of the Restatement (Second) of Torts, which apply to defamatismapply to false light
invasion of privacy. One of these privileges is the “fair report privilegesénstein389 S.W.3d

at 323.

Hall allegeghat Aaron violated her privacy when he:

(1) failed to mention the other people charged at the scene imebe release, (2)

announced that the drugs, which were found on other specific individuals who

were never alluded to or named in the press release, were in the sole possession of
the Plaintiff, (3) omitted from his press release the fact that Plaintvedrat the

residence after others had been detained, arrested and all contraband secured (the

only item on Plaintiff's person was a syringe which she was not charged with

possessing), (4) did not disclose in the release that the guns, drugs androther ite
seized at the scene were already attributed to the other individuals prior to

Plaintiff making the scene, and (5) Defendant Aaron disseminated false

information in the press release stating that Officer Beaycks was “stuck by

an uncapped syringe concealed in the woman'’s bra.”

(Doc. No. 21, at 7.)

For his part, Aaron contendbkat the false light claim against him should be dismissed
because(1) thealleged police misconduct and criminal activity are matters of public cgncern
and Hall has not adequately pleadadtual malice; (2) Hall has not adequately pleaded actual
damages; (3) Aaron is entitled to qualified immunity; and (4) the fair reguoitege applies.

Because the Complaint does not adequately plead malice, the coustafindst foh

below, that the claim is subject to dismissal for failure to state a claim for which relief may be

granted.
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B. Actual Malice—The Press Release

In response to the Motion to Dismiss, Hadincedes that the matter‘igkely” one of
public concern and thahe actual malice standard appli3oc. No. 21, at 8.) The court finds
that the plaintiff's arrest on drug charges is a matter of public concgkeoord Restatement
(Second) of Tort 652D cmt. f (Those who commit crime or are accused of it. are
nevertheless persons of public interest, concerning whom the public is entitled to imedijor
guoted inArmstrong v. NBC Universal IncNo. 1:11CVP67M, 2012 WL 4098984, at *4
(W.D. Ky. Sept. 17, 2012)aff'd (6th Cir. Oct. 31, 2013)Matters “customarily regarded as

‘news’ typically are within “the scope of legitimate public concern.” Restatérf®&econd) of

Torts 8§ 652D cmt. gsee also id.(“Authorized publicity includes publications concerning
homicide and other crimes, arrests, police raids . . . and many other simikwrsnoatyenuine,
even if more or less deplorable, popular appedlliys, the actual malice standard applies.

“[T]he term ‘actual malice’ refers to the publication of a statement with knowletig
falsity or with reckless disregard as to truth or falSillyis a subjective standardEisenstein v.
WTVETV (“Eisenstein M), No. M201500422COA-R3-CV, 2016 WL 2605752, at *5 (Tenn.
Ct. App. May 3, 2016)quotingLewis v. NewsChannel 5 Network, L..2P38 S.W.3d 270, 300
(Tem. Ct. App. 2007) and citingHarte-HanksComme¢ns, Inc. v. Connaughtod91 U.S. 657,
688 (1989).

The Press Release states in full as follows:

South Precinct Officer Elizabeth Befrkypucks has been decommissioned and

assigned to desk duty after she vemsested by citationoday on a charge of

misdemeanor assault.

Berry-Loucks, while conducting a 5 a.m. search of a woman under arrest on

felony heroin and gun charges, was stuck by an uncegypede concealed in the

woman’s bra. She is alleged to haveniadiately reacted by slapping the suspect
in the face with her opemand.



11

Rachel E. Hall, 22, is charged with possession of heroin for resale, fekefty th
possession of pills without a prescription, unlawful usdraf paraphernalia, and
violation of Tennessee’s Crooks with Guns law. She is jailed in lieu of $25,000
bond. Recovered from Hall's . apartment were 9.5 grams of heroin, 2.9 grams
of cocaine, 112 miscellaneous pills in baggies, and 3 pistols (2 of which were
reported stolen in Hermitageea burglaries).

Berry-Loucks, who sought medical treatment for the needle stick, is aybase
veteran of the MNPD. The Office of ProfessioAatountability is conducting an
administrative investigation of her actions early today.

(Doc. No. #1.) ThePress Releasmcludes gohotograph of Berroucks anda “mug shot” of
Hall. (See id. Compl. 1 37.)

Hall aversthat Aaron had accessadl of the facts of the incident prior to issuing a public
statementand, specifically, that hi&new or should have kmm that the plaintiff's complaint
about BerryLoucks was of a sexual natusad not related solely to her being struck in the face
andthat the contraband mentioned in the release was found on other indivighmlslaims that
his knowledge of these fadtssufficient to demonstrate actual malice.

Notably, however, Hall does nattually attack theveracity of mostof the statements
made in the Press Release. Rather, she contends that the statementsideg] @sethey do not
contain the entire storfrom a balanced perspective. Regarding the first paragraph, which
truthfully states that Berrizoucks had been decommissioned and charged with misdemeanor
assault, the plaintiff complains that there is no mention that the assault waslaassaul.That
conduct, however, relates to Belrgucks’ conduct, not the plaintiff's. It does not tdke

plaintiff in any particular light.

! The court construes the plaintiff's Response very generously as positingginaieat.
In fact, the numerous errors, omissions, and sentence fragments in the document supmitted b
the plaintiff in response to Aaron’s Motion to Dism&sem taindicate that the document is a
preliminary draft that was not properly editechonofread.
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The second paragraph, according to Hall, contains an untrue statement: that Berry
Loucks was pricked bgn uncapped syringélall, however, does not contest the fact that she
was carrying an uncapped syringe in her bra. The question of whethefl Baoks was or was
not pricked with it does not actilaffect the fact that Hall wasarrying an uncapped syringe in
her bra Tha act alonecasts her in a certain ligthatis notmitigatedor worsened depending on
whether the searching officer was stuck with it.

Hall does not contend that the thppdragraph of the Press Releasatains any untrue
statement; she was chargedhwihose crimes, and the items listed were recovered from her
apartment or from searches of people in her apartmentcd@hplains however that there was
no mention of the fact that most of the paraphernalia found in her apartmenttniagea to
otherpeople andhatthe charges against her were unfoundé¢dhe time the Press Release was
issued, the charges hadtheen dropped, however, so the Press Release was factually true. It did
not present Hall's version of events, but it did not speculate ldalt's guilt or innocence either.
Although it did not mention the arrests of the other individuals, that omission does not mean that
it “made discrete presentations of information in a fashion which rendered the toblica
susceptible to inferences dast [Hall] in a false light."West 53 S.W.3d at 645 n.5. Additional
information about other individuals would not have changed the light in which the PteaseRe
cast Hall, and none of the information repordédut Hallwas inaccurate or incomplete @fsthe
time the Press Release was issued.

Hall objects to thefinal paragraph because Befrgucks, @cording to Hall,had no
reason to seek medical assistance, and there is no mentldall'sf allegations that Berry
Loucks sexually assaulted her. Agamowever, these statements pertain only to Beoycks

conductand do not cast Hall in any particular light.
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In sum, the Press Release itself does not contain any untrue stateinoentise plaintiff,
and the plaintiff's primary complaint about it seems to be that the light in which iBeast
Louckswas not as unflattering as it should have been. Moreover, the sole basis for Hall's
contention that Aaroriknew or recklessly disregarded the false and misleading nature of the
information published inhie Press Releasand the false light in whitsaid release depicted Ms.
Hall” is Hall's own*“belief,” supported only by unspecified “informatiorf{Compl. T 38. Aaron
arguesthat the plaintiff's “belief” that Aaroracted with malicewithout any factual &sis for
such beliefjs not sufficient to plead a plausible claim that he acted with actual malice.

The court agrees. “To survive a motion to dismiss, a complaint must plead ‘facts’ that
create a ‘plausible inference’ of wrongdoingn’re Darvocet, Davon, & Propoxyphene Prod.
Liab. Litig., 756 F.3d 917, 931 (6th Cir. 201@uotinglgbal, 556 U.S. at 682" The mere fact
that someone believes something to be true does not create a plausible infexeitdgs true.

Id.; see alsoTwombly 550 U.S. at51 (findingthe factual averments in a complaint to be
insufficient where the plaintiffs “allege[d] upon information and belief thlaé [defendants]
ha[d] entered into a contract, combination or conspiracy to prevent competitiy® ;eb®630
Southfiedl Ltd. Pship v. Flagstar Bank727 F.3d 502, 506 (6th Ci2013) (finding a series of
“upon information and belief” claims insufficient, because the plaintiffs éhanerely alleged

their ‘belief’” noting: “These are precisely the kinds of conclusorygaliens thatigbal and
Twomblycondemned and thus told us to ignore when evaluating a comgplautfticiency:).

The Complaintherecontains no facts suggesting that Aaron actually knew or had any basis for
knowing that BerryLoucks had not been stuck with the uncapped syringe or that the plaintiff

had been wrongfully chaeg. The factual allegations in the Complaint do not support an
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inference of maliceso the false light invasion of privacy clalmased on the publication of the
Press Releads subject to dismissal.

C. The Mug Shot

Aaron’s Memorandum in support of higlotion to Dismiss does not contain any
argument addressing the publicationHdll’'s mug shot and the plaintiff does not expressly
address it either. The courbnetheless finds that theatter bears separate mention.

The Sixth Circuit has recently acknowledgdtht the “common law recognizes no
invasion-ofprivacy tort remedy for publicizing facts in the public record” and that “booking
photos form part of the public recordetroit Free Press Inc. v. United States Diegf Justice
829 F.3d 478, 48®&th Cir. 2016)citing Restatement (Second) of Torts § 652D cnandcmt.

f, illus. 13); see also idat 48990 (Boggs, J., dissenting) (quoting the Restatement (Second) of
Torts 8 652D cmt. f and ill. 13, noting that “the common law did not, and does nat no
recognize an indicted defendant’s interest in preventing disclosure of his bookingrppbto
during ongoing criminal proceedingsBecause publication of a mug shot cannot gise to an
invasion of privacy, that portion of the plaintiff's claim premised on the publicatidreiomug

shot is also subject to dismissal.

In sum, Don Aaron’s Motion to Dismiss will be grantedd the claims against him will
be dismissed in their drty.

IV.  Berry-Loucks’ Motion to Dismiss

The Complaint asserts claims against Bémwucks under 8 1983 based on the use of

excessive forcelt also assertxlaims for false imprisonment, false arrest, and malicious

prosecution under both § 1983 andestaw, andstatelaw claims for assault and battery
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Defendant BernLoucks seeks dismissal afi of theclaims against her on the basis that
(1) the Complaint, “[b]y lumping all the defendants together in each claim and providing
factual basis to dtinguish their conduct . . . fails to give each defendant fair notice of what the
Plaintiff[']s claim is and the ground upon which it rests” (Doc. No. 13, at 4); (2) she ecfgot
by the doctrine of qualified immunitiyom the excessive force clajr{B) any official capacity
claim against her must be dismissed because, as a police officerLBedks is a state official,
and suing a state official in her official capacity is tantamount to suingttite itself; (4) the
allegations in the Complaintifao establish violations of the Fourth, Fifth, Eight, or Fourteenth
Amendment to the United States Constitution; and (5) the claims of assault and, aitery
arrest, false imprisonment, and malicious prosecution fail as a matéav.oflhe court adesses
each of these argumenthough not necessarily in the order rajsed finds that Berrj.oucks’
motion should be granted in part and denied in part.

A. Generalized Pleading

While it is true that a Complaint musiiege “factual content that alls the court to draw
the reasonable inference that the defendant is liable for the misconduct ,alleglecroft v.
Igbal, 556 U.S. 662, 678 (2009), the claims in this case do not fail as a result of overly
generalized pleadingThe case upon which the deflant reliesMarcilis v. Township of
Redford 693 F.3d 589, 695 (6th Cir. 2012), involved a “generalized pleading that refers to all
defendants generically and categorically.” Here, howevus, €Complaint includes a fairly
detailed factual sectiopndenifying with somespecificity which acts were committed by which
defendantsThat the “Cause of Action” sections of the Complaint are somewhat general does not
doom the Complaint as a whole, where the factual allegations themselvescuat@ade put the

defendants on notice of what specific conduct the plaintiff challeAgesrdLanman v. Hinson
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529 F.3d 673, 684 (6th Ci2008) (“This Court has consistently held that damage claims against
government officials arising from alleged violations of constitutional rights mugjealigith
particularity,facts that demonstrate what each defendantalidolate the asserted constitutional
right.” (emphasis addej)

B. Official Capacity Claims

Berry-Loucks argues that police officers are state officials and that the claimstdggains
in her official capacity, since they are equivalent to claims against therstaepbe dismissed
underWill v. Michigan Department dtate Police491 U.S. 58, 64 (1989). The state, of course,
is immune from suit for damageasless it has waived sovereign immunity or consented to suit.
Id. at 66 Berry-Loucks, however, has not cited to any Tennessee law supporting her assertion
that she was a state official, as opposed to a Metro employee, at the relevaht fang.he
other police officer defendants, who, like Metro, are represented by attomidysthe
Metropolitan Nashville Legal Department, acknowledge that they are, instetid, &nployees,
not state officials(Doc. No. 10, at-67.) Moreover, Tennessee precedenfarmly suggests that
Metro police officers are Metro employees rather than state offiGas, e.g.Timmons v.
Metro. Gov't of Nashville & Davidson CnfyNo. M200601828COA-R3-CV, 2007 WL
2406132, at *5 (Tenn. Ct. App. Aug. 23, 2007) (finding that Metro could be liable under
Tennessee Governmental Tort Liability Act for tiegligent acts of Metro Police Officers)

Regarding municipal liability undég 1983, the Sixth Circuit has explained:

[A] & 1983 individualcapacity claim differs from a § 1988fficial-capacity

claim. An officialcapacity claim against a person is essentially a claim against

the municipality [that employs her]. On the other hand, an individagécity

claim seeks to hold an official personally liable for the wrong alleged.h®n t

merits, to establish personal liability in a § 1983 action, it is enough to show that

the official, acting under color of state law, caused the deprivation ofesafed

right[.] However, [m]ore is required in an officiahpacity action. . . . [T]he
enity’s policy or custom must have played a part in the violation of federal law.
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Peatross v. City of Memphig818 F.3d 233, 24@1 (6th Cir. 2016) (alterations in original,
internal quotation marks and citations omitted).

Official capacity suits“generaly represent only another way of pleading an action
against an entity of which an officer is an ageMdnell v.Dep’t of Soc Servs, 436 U.S. 658,
690, n55 (1978).Thus, an officialcapacity claim against an individual “is, in all respects other
than rame, to be treated as a suit against the [governmental] entity” of which iter cdfan
agent.Kentucky v. Graham473 U.S. 159, 166 (1985)It“is not a suit against the official
personally, for the real party in interest is the erititg. Where theentity itselfis named as a
defendant, an officiatapacity claim is redundanfoster v. Michigan573 F. App’x 377, 390
(6th Cir. 2014);Faith Baptist Church v. Waterford Twh22 F. App’x 322, 327 (6th Cir. 2013).

Consequently, district courts within the Sixth Circuit frequently dismissuagrfluous
official capacity claims brought in suits where the municipal entity is also namecefendanht.
See, e.g.Epperson v. City of Humboldt, Tend40 F. Supp. 3d 676, 683 (W.D. Tenn. 2015)
(citing Buckne v. Roy Case No. 2:18v-10441, 2015 WL 4936694, at *6 (E.D. Mich. Aug. 18,
2015);Horn v. City of CovingtonNo. 1473-DLB-CJS, 2015 WL 4042154, at *3 (E.D. Ky. July
1, 2015).

The plaintiff here clearly seeks to hold each police offitefendant pesonally liable for
his or herown conduct-that is, in their individual capaes—but she also asserts separate
policy-or-custom claims against Metro. Because Metro is named as a defendant in this case, and
the Complaint asserts “policy or custom” claingmiast it undeg 1983, the officialcapacity
claims against the individual officer defendants will be dismissed without prejuas
superfluous. This analysis applies to the offidapacity claims against Bertyucks, Arnett,

and Winkler.
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C. Excessie Force
1. Which Amendment | s I mplicated?

The Complaint itself purports to state claims for violation of the Fourth, Fifthhtliig
and Fourteenth Amendments. The defendants argue that only the Fourth Amensiment i
implicated by the plaintiff'sexcessivdorce claims. The plaintiffappears to argue that both the
Fourth and Fourteenth Amendments apfBeeDoc. No. 19, at-89.) The law is clearonly the
Fourth Amendment applies.

The Sixth Circuit recognizes thafw]hich amendment applies depends on steus of
the plaintiff at the time of the incident, whether free citizen, convicted prisoneomething in
between.”Lanman v. Hinson529 F.3d 673, 680 (6th Cir. 2008) (citations omittdfl}the
plaintiff is “a convicted prisoner at the time of tlwcident, then the Eighth Amendment
deliberate indifference standard sets the standard for an excessiveldorceld. The plaintiff
was not convicted at the time of the events in question, and no one argues now that the Eighth
Amendment’s standard ampgd. Likewise, the plaintiff concedes that the Fifth Amendment,
which applies only to federal officials, does not apfige Scott v. Clay Cnty05 F.3d 867, 873
n.8 (6th Cir. 2000)(“[T] he Fifth Amendmens Due Process Clause circumscribes only the
actions of the federal governmeiit.

“[1 f the plaintiff was a free person, and the use of force occurred in thees colues
arrest or other seizure, then the plaiigiftlaim arises under the Fourth Amendment and its
reasonableness standardanman 529 F.3d at 680citing Graham v. Connqr490 U.S. 386
395 (1989). In Graham the Supreme Court held thall‘claims that law enforcement officers
have used excessive force . . . in the course of an arrest, investigatory stbpy tseizure’ of a

free dtizen should be analyzed under the Fourth Amendment and its ‘reasonableness’ standard,
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rather than under a ‘substantive due process’ approdgtaham 490 U.S. at 395. The
Fourteenth Amendment’s substantive due process protections apply to pretria¢atetee
Lanman 529 F.3d at 680 The Fourteenth Amendment is the source of a pretrial detainee
excessive force claim because when a plaintiff is not in a situation wherehtésaiig governed

by the particular provisions of the Fourth or Eighth Amendments, the more generallalaleplic
Due Process Clause of the Fourteenth Amendment provides the individual with protection
against physical abuse by officials.”).

The plaintiff here was detained by police officers in the course of an arckst sgarch
incident to arrest when the alleged use of excessive force occuihed®ixth Circuit has held
that the Fourth Amendment standard extends “at least through the completion of the booking
procedure, which is typically handled by jailerBrirgess v. Fische 735 F.3d 462, 474 (6th Cir.
2013) The plaintiff was not yet a pretrial detainee when the events giving risertalaims
occurred. The Fourth Amendment therefore appli¢®t@ 1983 claims.

2. Qualified mmunity and Excessive Force

To determine Wether qualified immunity applies in a given cdbe, federal courtase a
two-step analysisfirst, viewing the facts in the light most favorable to the plainthig court
determins whether the allegations give rise to a constitutional violation;s@&ednd, the court
assessswhether the right was clearly established at the time of the incidantpbell v. City of
Springboro, Ohip700 F.3d 779, 786 (6th C2012);Saucier v. Katz533 U.S. 194, 201 (2001).
The court can consider these steps in@gr.Pearson v. Callaharb55 U.S. 223, 236 (2009).

As indicated above, the plaintiffexcessive forceclaim is governed by the Fourth
Amendment.Under the Fourth Amendmentpurts apply an“objective reasonablenéstest,

looking to the reasonablenesisthe force in light of the totality of the circumstaes confronting
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the defendantand not to tb defendantsinderlying intent or motivatiorbunigan v. Noble390
F.3d 486, 493 (6th Cir2004);see also Grahap490 U.S. at 3907. The court musbalance
“the nature and quality of the intrusion on [a plaingffFourth Amendment interests against the
countervailing governmental interests at stakérhinillo v. Streicher 434 F.3d 461, 46&7
(6th Cir. 2006). Three factors guide this balancing: “the severity of the crime at issue, whether
the suspect poses an immediate threat to the safety of the officers or atthevbethefs]he is
actively resisting arrest or attempting to evade arrest by flighartin v. City of Broadview
Heights 712 F.3d 951, 958 (6th CR013) (quotingGraham 490 U.S. at 396). These factors are
assessed from the perspective of a reasonable officer on the scene makingsecapdit
judgment under tense, uncertain, and rapidly evolving circumstances without theagdvaint
20/20 hindsightGraham 490 U.S. at 396-97.

Applying these factors here, the crimes with which the plaintiff was chargedfaidy
serious, including possession of drugs with intent to sell and unlawful possession gfom.wea
However, the plaintiff raintains that these charges, which were later dismissed, were entirely
unwarrantedAnd the facts as alleged in the Complaint indicate ithadt did not pose anthreat
to the officers’ safety and was not resistorgattempting to evadarrest. Accordingo Hall, she
complied with every demand by the police officers who arrested and then searched her

Moreover, if Hall's version of events isue the use of force was unwarrantedd
employed in a vengeful fashion. Halleges that Berr.oucks “gave nacommands and asked
no questions as she began her search.” (Cdihi8.) Sheacknowledges that she had a syringe
concealed in her bra, but she claims that Beoycks was not stuck with.iBerry-Loucks
nonetheless struck her twice across the face, éravdgh to knock her dowand to cause pain

purely out ofanger Hall also alleges that th@othed“cavity search” wadoth unauthorizednd
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unnecessarily violentBerry-Loucks contests the plaintiff's allegations on a factual level,
claiming, contrary tdHall’'s allegations, that she was actually “pricked by the syringe concealed
in the bra of the suspected drug offender” and that Hall had falsely informed her, pher to t
search that “she had no sharp objects on her person.” (Doc. No. 13, at 9.) Of course, for purposes
of a motion to dismiss, the court must accept as true the well pleaded factusticaieg the
Complaint. BerryLoucks also insistghat she merely conducted a4olatwn incident to dawful

arrest, believed she was following protocol, and “did not take any action with malictens’i

(Doc. No. 13, at 6.) The defendant’s intent, howeigiifrelevant: in evaluating whether a
police officer used excessive force on a particular occasion, the court mustheieituation

from the perspetive of a reasonable officer on the scene at the time and without the benefit of
20/20 hindsight. Smith v. City of Troy, Ohj@74 F.3d 938, 9434 (6th Cir. 2017)Moreover, a
patdown incident to arrest does not typically include blows to the facessaech of body
cavities. If a jury believes Hall's version of events set forth in the Complainit could
conclude that the use of force was unreasonable under the totality afdim@stances and,
therefore, that it violated Hall’s rights.

Having reached that conclusion, the court must then consider whether that right was
clearly established when the arrest occurf@ee Martin 712 F.3d at 960The Sixth Circuit
answers that question in the affirmative: “[Clases in this circuit clearly lisstahe right of
[persons] who pose no safety risk to the police to be free from gratuitous violenceattgstg
Baker v. City of Hamilton, Ohjal71 F.3d 601, 608 (6th CR0O06) (quotingShreve v. Jessamine
Cnty. Fiscal Court453 F.3d 681, 688 (6th C2006)); see also Champion v. Outlook Nashville,
Inc., 380 F.3d 893, 902 (6th Ci2004) (“We have . . consistently held that various types of

force applied after the subduing of a suspect are unreasonable and a violation ofya clearl
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established right.?) Meirthew v. Amore 417 F.App'x 494, 499 (6th Cir.2011) ([I]t is
unreasonable to use significant force on a restrained subject, even if some levelivaf pass
resistance is presentey.’Lustig v. Mondeau?2l1l F. App’x 364, 36971 (6th Cir. 2006)
(gratuibusly causing pain to a “nonviolent and, at most, passively resistant detaineegdviolat
clearly established law).

Because it was clearly established that the use of force on-eesistant compliant
individual may constitute excessive force, and because a reasonable jury coulthfiddlit
posed little or no threat based on the facts alle§edry-Loucks is not entitled to qualified
immunity with respect to thexcessive forcelaim.

D. Civil Assault and Battery

“Under Tennessee law, a police officer can be liable'damages caused by his
excessive and unprivileged use of force under the intentional tort of bat&tigfford v. Jackson
Cnty., No. M201601883COA-R-3CV, 2017 WL 3332268, at *4 (Tenn. Ct. App. Aug. 4, 2017)
(quoting City of Mason v. Bank$81 S.W.2d 621, 626 (Tenn. 19¥9n making an arrest, a
police officer is “privileged to use only that force necessary to effect the, andsle also
“maintaining his own personal safety and that of others preddnat 625-26. Tennesseeoarts
apply the same “excessive force” analysis in assault and battery claims as fedésaincgu
1983 claims for excessive forddarris v. Metro. Gov't of NashvilleNo. 3:06-0868, 2007 WL
4481176, at *9 (M.D. Tenn. Dec. 18, 200A» the court has eady found that the Complaint
states a colorable claim und®d 983 for the use of excessive force, the factual allegations also
support statéaw assault and battery clain®sccord Stafford2017 WL 3332268, at *5 (denying
summary judgment on the plaiffit assault and battery claim based on the defendant police

officer’s alleged use of excessive force in handcuffing the plaintiff).
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E. False Arrest and False Imprisonment

Berry-Loucks asserts, without supporting caselaw or, indeed, any legal argumaeiiet
“false arrest, false imprisonment and malicious prosecution claims fail as a ofater and
should be dismissed.” (Doc. No. 13, at 1Bg¢spite the lack of relevant argument by the
defendant, the court finds that the Complaint fails to alleffecigmt facts to state false arrest or
false imprisonment claims against her.

The plaintiff does not clarify whether she brings the false arrest andiffgisisonment
claims under federal or state law. The court presumes them to be brought undeseboth
Voyticky v. Vill. of Timberlake, Ohid12 F.3d 669, 677 (6th Cir. 2006}-alse arrest claims can
be brought under either federal or state TawClaims of false arrest and false imprisonment
under § 1983 overlap, with false arrest being a specitdsaf imprisonmentWallace v. Katp
549 U.S. 384, 388 (2007)A“false arrest claim under federal law requires a plaintiff to prove
that the arresting officer lacked probable cause arrest the plaintiff.”Voyticky v. Vill. of
Timberlake 412 F.3d 669, 677 (6th Cir. 2005) (emphasis added). In considering whether an
arresting officer had probable cause to effect the arrest, the court musid&raime totality of
the circumstances and whether the facts and circumstances of which [thego#&ter] hal
knowledge at the moment of the arrest were sufficient to warrant a prudent persan .
believing . . . that the seized individual ha[d] committed . . . an offeBs#&s v. Andersph625
F.3d 294, 306 (6th Cir. 2010) (alterations in original; internal quotation marks and citations
omitted). Similarly, under Tennessee lawihe concepts of false arrest and false imprisonment
overlap, and both require a lack of probable cause to effect the detSdmne.g.Brown v.
Christian Bros. Uniy. 428 S.W.3d38, 54 (Tenn. Ct. App. 2013)JTo successfully prosecute a

claim of false arrest and imprisonment, the plaintiff must pf¢iethe detention or restraint of
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one against his will and (2) the unlawfulness of such detention or resti@uabting Coffee v.
Peterbilt of Nashville, In¢.795 S.W.2d 656, 659 (Tenh990); id. (“False imprisonment is the
intentional restraint or detention of another without just cauteat is, “without probable
cause.”).

According to the allegations in the Complaint, Hall was returning to her apartimeng
the early morning hours of Tuesday, August 16, 2017. When she arrived, numerous police
officers were already on the scene. She approached to ask why and, “withoublalyler
cause,” the police handcuffed her and took her inside. (Cdim8.) While these allegations
might be sufficient to state a claim for false areggiinstsomeongHall does notndicate who
the arresting officerwere It appears from the allegations in the Complaint Helt's encounter
with Berry-Loucks did not occur until she was takato the bedroom to be searched, aftiee
had already been handcuffed and detairRelcause Berroucks is not alleged to have
participated in theactualarrest, the falsarrest claim against her must bisndissed.Accord
Zavatson v. City of Warren, MichNo. 162338, 2017 WL 4924673, at *6 (6th Cir. Oct. 31,
2017) (“At the outset, Zavatsos falsearrest claims . . must fail, as Zavatson has not shown
that eithefdefendantjwas an arresting officer” ).

Insofar as the plaintiff might intend to assert a false imprisonment claim againg
Loucks based on the detention that took place after the initial arrest, the Cordpksnhot
allege facts suggesting that Betrgucks had any reason to beliedat the original arrest was
effected without probable cause or, as a result thieatontinued detention and a search incident
to arrest were improper. In that regard, the caselaw is clear that “a law enforcéinentiso
generally entitled to rely um a fellow officer’s findings.'See Sutherland v. Mizes25 F. Supp.

2d 492, 500 (E.D. Mich. 2008) (citing/hiteley v. Wardem01 U.S. 560568 (1971) ([P]olice
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officers called upon to aid other officers in executing arrest warrants alecetditassme that
the officers requesting aid offered the magistrate the information requisiseipioort an
independent judicial assessment of probable cguse.

The court therefore finds that the Complaint fails to state a claim againstlBercis
for false arest or false imprisonment, under state or federal law.

F. Malicious Prosecution

The tort of malicious prosecution, like that of false imprisonment, may arise under both
federal and state lawlhe Sixth Circuit has defined the elements of a malicioasgmution
claim under the Fourth Amendment as including: (1) that the defendant made,ceduen
participated in the decision to initiate a criminal prosecution against the plaintiffief2) was a
lack of probable cause for the criminal prosecut(@);the plaintiff suffered a “deprivation of
liberty,” apart from that caused by the initial arrest, as a consequence ef#heioceeding;
and (4) the criminal proceeding must have been resolved in the plaintiff's faykes v.
Anderson 625 F.3d 294, 3689 (6th Cir. 2010) (citations omitted). Similarly, Tenneskae
requiresa showing that the defendant initiated a suit against the plaintiff without protzaide
andthatthe prior suit terminated in the plaintiff's favdadimmelfarb v. Allain 380 S.W.3d 35,
38 (Tenn. 2012).

Here, the Complaint does not allege that Béwycks had any participation in the
decision to pursue criminal charges against Hall. The malicious prosecutimragainst Berry
Loucks will be dismissed for failure to sted claim for which relief may be granted.

G. Conclusion: Berry-Loucks’ Motion to Dismiss

As set forth above, Bertlyoucks’ Motion to Dismiss will be granted in part and denied

in part. The Complaint alleges sufficient facts to support a claim undgrSiZ. 81983 against
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Berry-Loucks, in her individual capacity, based on the use of excessive force inoviatihe
plaintiff's rights under the Fourth Amendment. The same facts supporilastatssault and
battery claims. The official capaci®& 1983claims against BerryLoucks will be dismissed as
redundant of the claisnagainst Metro, and all claims premised upon violations of the Fifth,
Eighth, and Fourteenth Amendments to the United States Constitution will be dignssse

the plaintiff's clams are clearly premised on a violation of the Fourth Amendment. The false
arrest, falsemprisonment, and malicioyzrosecution claimsinder federal and state lamill be
dismissed under Rule 12(b)(6) for failure to state a claim against-Beuagks for which relief

may be granted.

V. Arnett and Winkler’s Motion to Dismiss

Arnett and Winkler argue that (1) tlofficial capacityclaims against therareredundant
of the claims against Metro amsthiould be dismissed asiperfluous; (2) the Fourth Amendment
applies to the plaintiff's§ 1983 claims, requiring dismissal of any claims asserted under the
Fifth, Eighth and Fourteenth Amendmenésd (3) the Complaint fails to allege sufficiently
specific facts to establish the personal involvement and liabiligaoh individual defendant, as
a result of which the claims must be dismissed under Rule 12(b)(6).

The court has already determined, above, thatoffieial capacity claims must be
dismissed and that the Fourth Amendment standard governs review ofitiié’plalaims. The
court considers the viability of each of the remaining claims separately.

A. Excessive Force

The Complaint does not allege any facts suggesting that defendant Wirddeednn
the use of excessive forece, indeed, that he had asgntact with Hall To the extenthatthe

plaintiff intended to stata claimagainst him for excessive force, that claiuiii be dismissed.
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The question of whether the Complaint states a claim against Arnett based ondhe use
excessive force is more mplicated. The plaintiff alleges that Arnetas present and observed
Berry-Loucks while she assaulted and “digitally penetrated” the plaintifftgaHed) vagina “at
least five times.” (Complf{ 24, 29.) The plaintiff alleges “[u]pon information and bélithat
“Arnett observed or had reason to know that excessive force was being used MgaiAsll
and had both the opportunity and means to prevent the harm to Ms. Hall,” but that Arnett “faile
to intervene” while Berntoucks “subject[ed] the Plainfifto excessive force and an illegal
search.” (Compl{130, 31.)

Generally, toprove excessive force, the plaintiff must show that the defendapnt “
actively participated in the use of excessive force, (2) supervised the afficeused excessive
force, or (3) owed the victim a duty of protection against the use of excessive fotreer v.

Scotf 119 F.3d 425, 429 (6th Cir. 1997). The plaintiff does not allege facts suggesting that either
of the first two options applies here. With respect to the thirghclice officer who fails to act to
prevent the use of excessive force may be held liable when (1) the officaresbsehad reason

to know that excessive force would be or was being used, and (2) the officer had both the
opportunity and the means to prevent the harm from occuriithg.

In this case, Hall alleges that Arnett was physically present and persobakyved
Berry-Loucks’ actions The allegations in the Complaint, if true, would be sufficient to establish
that Arnett observed the usEexcessive force while it occurreRegarding Berrn.oucks’ acts
of striking the plaintiff across the fackpwever,the plaintiff does not allege facts suggesting
that Arnett had either the opportunity or means to prevent that harm from ngcufhe

Complaint indicates that these blows occurred rapidly and wittibsincevarning.
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Having witnessed them, however, Arnett was arguably put on notice thatlBercis
was acting unreasonably and unprofessionally. Amatt close by, and stadlegedly withesed
Berry-Loucks call Hall a “bitch” and push her fadewn onto the bed. These allega
strongly imply that Arnethad both the opportunity and the means at that point to intervene and
prevent further harm from occurring. The plaintiff does not indiqarecisely how long the
alleged sexual assault took place, but the facts as alleged in the Complairgydd&d be true,
would permit a reasonable jury to conclude that Arnett had a responsiilityfailed—to
intervene to prevent further harm.

Arnett argues that, because the allegations are based “upon information and bleéief” rat
than facts, they do not qualify as allegations of fact necessary to supportfoaneigef. In this
instance, however, the plaintiffoes allegeas a factual matteghat Arnett wasn the bedroom
and witnessed the events unfolthe facts ofArnett’s presence angbroximity support the
plaintiff's “belief” and explain why she holds it. Accordinglynder the specificircumstances
presented here, the plaintifiise & the words “upon information and belief” does not defeat her
claims. The facts in the Complaint support the inference that Arnett violated théffigdain
constitutional rights by failing to intervene.

The nextquestionis whether Arnett is entitled to qualified immunity. She argues that “it
was not clearly established that merely being in the same room as another officdtegbdly
uses excessive force and conducts a purportedly unreasonable search couatd[isejeo
Section 1983 liability for failure to interverigDoc. No. 10, at 12.Jo the contrary, it appears to
have been well establishedtime Sixth Circuit, at the time of the plaintiff's arrettata police
officer could be liabldor “failing to intervene or for failing to protefdn aresteelfrom another

officer's use of excessive fortdf the plaintiff shows that the officer observed or had reason to
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know that excessive force would be or was being used and that the officer hathdoth
opportunity and the means to prevent the hisam occurring. Smith v. City of Troy, Ohj@74
F.3d 938, 94546 (6th Cir. 2017)citing Turner v. Scott119 F.3d 425, 429 (6th Cir. 1997)
Other circuits have also recognized the failure to intervene as a basis fayliaddler a Fourth
Amendmenexcessive force claingee, e.gEstate of Booker v. Gome#5 F.3d 405, 423 (10th
Cir. 2014) (denying summary judgment on qualified immunity grounds on the basisrhat
officer who is present at the scene and who fails to take reasonable steysctatipe victim of
another officers use of excessive forc¢ean be held liable for his nonfeasahgeNance v.
Sammis586 F.3d 604, 612 (8th Cir. 2000As of June 2007, it was clearly established that an
officer who fails to intervene to prevent the unconstitutional use of excessoeefgranother
officer may be held liable for violating the Fourth Amendnignflorres-Rivera v. ONeill—
Cance) 406 F.3d 43, 5352 (1st Cir.2005) (affirming jury instructions on the law governing a
police officer’s failue to interveng

The excessive force claim against Arnett, premised upon a failure to intewiéneot
be dismissed at this juncture.

B. Civil Assault and Battery

To the extent the plaintiff intended to state assault and battery claims againstr\ifiekle
factual allegations in the Complaint do not support such claims, again because \gimder
alleged to have had any direct contact with Hall

Regarding Arnett, Tennessee law seems clear that the tort of battery réguyes
intentional, unlawful, and harmfubf offensivg physical contact by one person with another
person.”Lacy v. Hallmark Volkswagen Inc. of Rivergat®m. M201602366CCOA-R3-CV, 2017

WL 2929502, at *4n.5 (Tenn. Ct. App. July 10, 201 Talteration in original) (quotin@ Tenn.
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Prac. Pattern Jury Instr. T.RPCiv. 8. (2014 ed.). Because Hall does not allegetual
physical contact between her and Arnett, the Complaint fails to state a batteryagkinst

Arnett.
Assault, under Tennessee law, consists of two elements:

1. Anintentional attempt or the unmistakable appearance of an intentional attempt
to do harm to, or to frighten, another person; and

2. The present ability or the unmistakable appearance of the presenttalility
that harm or to cause that fright.

Id. (quoting 8 Tenn. Prac. Pattern Jury Instr. THCiv. 8.01). The plaintiff does not allege
threatening conduct on the part of Arnett. She simply alleges that Arnett wsentpend
observed Bernroucks’ use of excessive force. The Complaint therefore fails to stateasitass
claim against Arnett either.

C. False Arrestand False Imprisonment

The Complaint states:

39. Defendant Arnett knowingly and deliberately, or with a reckless disregard for
the truth, completed three arrest warrant affidavits charisg Hall with a
Felony Drug Offense, Possession of a Firearm w/ Intent, and Criminalebiom.

40. Defendant Winkler knowingly and deliberately, or with a reckless disregard
for the truth, completed three additional arrest warrant affidavits cigaigs.

Hall with Possession of a Legend [sic] drug without a Prescription, Unlaw&l Us
of Drug Paraphernalia, and Theft of Merchandise. Defendant Winkler's arrest
warrant affidavit for Unlawful Use of Drug Paraphernalia did not chargeHdt.

with possessionfa syringe.

41. All criminal charges against Ms. Hall were subsequently dismissed in
Davidson County Criminal Court.

(Compl. 111 3941.) This is the entirety of the factual support for the false amedtfalse
imprisonment claimsagainst Arnett and Winkl. Hall does not staterhen thearrest warrants

were sworn outhut her assertiothat Winkler’'s affidavit did not reference the syringe concealed
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in her braand her response to Arnett and Winkler's Motion to Dismiss inditatethey were
sworn out aftethe plaintiff hadalready been arrested and taken into custody.

Notably, Hall does not identify th&actual allegations set forth in the arrest warrant
affidavits to support the referenced charges, show that these facts wererfgkRusibly allege
that the defendants knew or recklessly disregarded the truth of such facts. Moreover, she does
not assert that either Arnett or Winkler participated in the plainiifitsal arrest and detention
upon her arrival at her apartment on the morninguajust B, 2016.

The legal standards governing false arrest claames set forth above. Based on those
standards, the court finds, first, thdall fails to allege that either Arnett or Winkler was an
“arresting officer” and therefore cannot establish a fatsest claim against them, under federal
or state law, based on her initial detention. Second, because the Complaint does nwofthllege
any particularity that there were untriaetual assertions in the arrest warrant affidavits sworn
out by Arnett and Winler after the plaintiff had already been taken into custody, the Complaint
fails to state a claim against either defendant based on the statementsamesthevarrant
affidavits.

Finally, evenif the Complaint could be construed as showing that thestawarrant
affidavits contained untrue factual statemetiie evidence in the possession of the Metro Police
Officers by that time, including the fact that Haths found to beoncealing drug paraphernalia
in her bra and that numerous individuals in possession of drugs and/or parapherralia wer
arrested at her home, provided probable cause to charge the plaintiff witreldweg crimes.
Tennessee law definesug paraphernalia as “all equipment, products and materials of any kind
which are used, intended for use, or designed for use ininjecting, ingesting, inhaling or

otherwise introducing into the human body, a controlled substance.” Tede Ann 8§ 3917-
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402(12). he statute does not require the paraphernalia to actually have been useddssipa

of it to be a crimeSee State v. SullivaiNo. 02C01-9803=2C-00071,1999 WL 134981, at *4
(Tenn. Crim. App. Mar. 15, 1999)inding that a syringe found in a bathroom adjoining a room
where drugs were recovered was “sufficient evidence for anadtitrier of fact to find both
Defendants guilty of possession of drug paraphernalia pursuant to [Tenn. Cods] Barl7-

425"). In other wordsprobable cause existed to arrest phentiff for unlawful possession of
drug paraphernalia in connection with the syringe found in her bra. In addition, it appears ther
would have ben probable cause to chargall in connection with theother drugs and
paraphernalia located in her apagtrh See idat *3 (“Having possession of the premises where
contraband is found creates an inference that the possessor had possession of the contraband.
(citing Armstrong v. Stateb48 S.W.2d 334, 336 (Ten@rim. App. 1976))).

Generally,“an arrest warrant must be supported by probable causenjgycwith the
Fourth Ameriment.” Taylor v. Meacham82 F.3d 1556, 1562 (10th Cir. 1996). Thiisis a
violation of the Fourth Amendmentrfan arrest warrant affiant td&riowingly and deliberately,
or with a reckless disregard for the truth,[kja false statements or omissiomstt create a
falsehood, where “such statements or omissioage material, or necessary, to the finding of
probable cause.Sykes v. Andersoi625 F.3d 294, 305 (6th Cir. 201®jowever, if probable
cause is still present despite deficiencies in the wiarram Fourth Amendment violation has
occurred.See d. (“If the affidavit contains false statements or material omissions, we set aside
the statements and include the information omitted in order to determine whethiéid#hat &
still sufficient to etablish probable causg, United States v. Baron®84 F.2d 118, 121 (6th

Cir. 1978) (“[E]ven in such an instance of perjury, the warrant will be voided otihe ifalse
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statement is necessary to establish probable ¢pddénally, probable cause toebeve that a
person has committedny crime will preclude a false arrest claim, even if the person was
arrested on additional or different charges for which there was no probaldeHalnses v. Vill.
of Hoffman Estateb11 F.3d 673, 682 (7th Ci2007)(citing Devenpeck v. Alfordb43 U.S. 146,
153 (2004))Because there was probable cause to believe the plaintiff was in posseshian of
paraphernalia, her false arrest and false imprisonment claims againstafwh@tinkler fail.

D. Malicious Proseation

The plaintiff also brings malicious prosecution claiagainst Arnett and Winkldrased
on the arrest warrant affidavits. The Sixth Circuit recognizes that “a plaméf bring a
malicious prosecution claim under the Fourth Amendment based orieaddet officers
wrongful investigation, prosecution, conviction, and incarceration of a pldintfiller v.
Maddox 866 F.3d 386, 389 (6th Cir. 201(¢jting Barnes v. Wright449 F.3d 709, 7186 (6th
Cir. 2009). For a police officer to incur liabtly for malicious prosecution, the plaintiff must
show that

(1) a criminal prosecution was initiated against her[&mel police officermade,

influenced, or participated in the prosecution decision; (2) there was no probable

cause to support the charg€?), as a result of the legal proceedirtfse plaintiff]

suffered a deprivation of liberty “apart from the initial seizure”; and (4) the

criminal proceedings ended |ithe plaintiff's] favor.

Id. (quoting Sykes 625 F.3d at 30®9). An officer who makes'misrepresentations and

omissions” on an application for an arrest warrant and investigative report, wiicbliad on

2 The Supreme Court recognizes that not every fact “recited in the warrafjt [wil
necessarily [be] correct, for probable cause may be founded upon hearsay and uponanformati
received from informants, as well as upon information within the affiant's own knowtbdge
sometimes must be garnered hastily. But surely it is to be ‘truthful’ in thee 4bas the
information put forth is believed or appropriately accepted by the affiant a8 Etsnks v.
Delaware 438 U.S. 154, 165 (1978)
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by prosecutors in proceeding against a plaintiff, may be deemed to have influenced or
participated in the prosecution decisith.(citing Sykes625 F.3d at 314-17).

Similarly, a malicious prosecution claim under Tennessee law requires anghbati (1)

a criminal proceeding has been instituted by the defendants against the pléntgtich
proceeding terminated in favor of theajpitiff; (3) there was an absence of probable caasd

(4) the defendant acted witmalice or“a primary purpose other than that of bringing the
offender to justice.’'Gordon v. Tractor Supply CoNo. M201501049C0OA-R3-CV, 2016 WL
3349024, at *5 (Tenn. Ct. App. June 8, 20{&§)oting Smith v. Harford Mut. Ins. Cp751
S.W.2d 140, 143 (TeniCt. App. 1987)).

The Complaint does not affirmatively allege or show that Arnett or Winkler made
misrepresentations or omissions, because, again, the Complaimod@estain any information
about the factual content of the warrant affidavits. The Complddasis not allegefacts
suggestingthat Arnett and Winkleracted with malice or that theynade, influenced, or
participated in the prosecution decision. As sethfabove, there was probable cause to arrest
the plaintiff on drug paraphernalia charges. And the plaintiff does not allege that feedsaf
deprivation of liberty apart from the initial seizure. Hall states that, after thgedl@ssault by
Berry-Loucks, she was transported to Nashville General Hospital, where she wa\vdd
about the assault and given a sexual assault examination. (Cp84p). There is no indication
that her detention was extended as a resulfroétt’s and Winkler'sarest warrant affidavits.
The court therefore finds that the Complaint fails to allege sufficient factsiti & colorable
malicious prosecution claim under either federal or state law.

E. Summary: Arnett and Winkler's Motion to Dismiss

All claims against Arnett and Winkler will be dismissed for failure to state a claim for
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which relief may be grante@éxceptthe excessive force claim against Arnett under 42 U.&.C.
1983.
VI. Metro’s Motion to Dismiss

Based on the allegations in the Complaint and the framafnthe causes of actions
asserted therein, it appears that the plaintiff intends to bringcipahiiability claims against
Metro under 42 U.S.C§ 1983 and state law claims under the Tennessee Governmental Tort
Liability Act (“TGTLA") based on the actions of the individual defendants.

A. Municipal Liability Under § 1983

Metro seeks dismissal of 11983 claims against it. It argues that (1) the Fifth, Eight,
and Fourteenth Amendments do not apply to any of Hall's clam$(2) the Complaint failsat
articulate factual allegations sufficient to support 8183 claims against Metrdt argues that
the Complaint contains only conclusory statements unsupported by well pleadedl fact
allegations. In response, the plaintiff insists that the Compdaietuately alleges that it is “the
custom, usage, practice or procedure of the Metropolitan Nashville Police iDepiatb act in
the unlawful manner described in the recitation of fagtsl that thesallegations are sufficient
to establisimunicipal liability pursuant to § 1983. (Doc. No. 22, at 5.)

The court has already found, above, that Hall's claims are governed exclusivibly by
Fourth Amendment. To the extetitat she intended to state claims undefi983 based on
violations of any other conatitional amendments, such claims are subject to dismissal. The
court also finds, as set forth below, that the Complaint fails to state a claimtadeains under
the Fourth Amendment for which relief may be granted.

To plead a claim for municipal lialty under 8§ 1983Hall must plausibly allege that her

constitutional rights were violated and that a policy or custom of Metro was the “nfovogj
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behind the deprivation dfier rights. Miller v. Sanilac Gity., 606 F.3d 240, 25%5 (6th Cir.
2010) (citirg Monell v. Dept of Soc. Servs.436 U.S. 658694 (1978) (citation omitted).
Because the other claims have been dismissed, the only “deprivation of rigisstieatere is
the purported use of excessive force by Bé&iwycks and Arnett’s failure to inteene.

As this court has previously recognizetiere are effectively four ways to establish
municipal liability under § 1983:

[1] Plaintiff can challenge the official action of a municipal legislative body,

agency, or board{2] a policymaking decisiorby an individual with final

decisionmaking authority;[3] Metro's deliberately indifferent failure to screen,

train, or supervise its employees;[df Metro's deliberate indifference to a clear

and persistent pattern of illegal activity (austom”) aboti which Metro

policymakers knew or should have known.

Okolo v. Metro. Got of Nashville 892 F. Supp. 2d 931, 941 (M.D. Tenn. 20{Rparp, J.)
(citing Monell, 436 U.S. at 694Pembaur v. City of Cincinnatd75 U.S. 469, 4884 (1986);
City of Canton, Ohio v. Harris489 U.S. 378, 389 (1989yhomas v. City of Chattanooga98
F.3d 426, 433 (6th Cir. 2005)

The plaintiff here does not seek to challeagg official action by the municipality or an
express policymaking decision. Rather, her claims hinge @legationsthat Metro was
deliberately indifferent in its hiring, training, and supervision of Metro policeas and that it
was deliberately indifferent to a pattern of illegal activity, amounting to a cusibrmvhich
Metro knew or should have known.

1. Deliberate I ndifference to an Unconstitutional Custom

“The question here is whether there was some sort of policy, custom, or practice in the

Metro Police Department of condoning excessive force, and . . . such a policy must be shown by

a clear and persistent pattéri.homas v. City of Chattanoog898 F.3d 426, 432 (6th Cir.

2005) That is to hold Metro liable for its officersunconstitutional actisunder a “custom”
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theory, Hall “must show that Metro has (1) an unwritten custom (2epfaining deliberately
indifferent (3) to a clear and persistent pattern of illegal uses of force anadese(4) that it
knew or should have known abduDkolo, 892 F. Supp. 2d at 9442 (citingThomas 398 F.3d
at 433).

The Complaint in this case aljes thatMetro “implicitly or explicitly adopted and
implemented careless and reckless policies, procedures, customs, or prautitesittiorized
Metro police officers “to perform ‘oiscene cavity searches’ upon the citizenry of Nashville”
and, more generally, to use “excessive and unwarranted force” in the course ohipgribeir
duties. (Complf{ 43, 52.). It asserts that Metro “knew or should have known” that “one or
more” of the individual defendants had previously engaged in unwarranted caritiieseand
that Metro police officers “routinely” engaged in the use of excessive force” (C§fiypd—45,

53) but failed to take action to prevent such activity (Cofigl6;see alsad. T 63(i)<iv)), and
that “[a]s a direct and proximate result of {haicies, procedures, customs, and actions of the
Defendants, the Plaintiff suffered deprivations of [her] constitutional rig@&fpl. § 70.)

Hall has not stated a viable claim under a custom theory of municipal liabiligy. Th
allegations in the Complaint amount to no more than a “formulaic recitation of thent&denha@
cause of action,”Twombly 550 U.S. at 555. Although the assertion that one or more of the
individual defendants had engaged in similar unauthorized “cavity searches” on previous
occasions is couched as a factual allegation, the Complaint contains no well pleatetbf
support a conclusion that Metro was on notice of a pattern or practice of uncamstitutes of
force by its officersAccordOkolo v. Metro. Got of Nashville 892 F. Supp. 2d 931, 942 (M.D.
Tenn. 2012)“The conclusory statement that Metro waware of illegal arrests being made by

its officers is a blanket assertion of the type proscribedltapmbly Plaintiff fails to plead a
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‘clear and persistent pattern of illegal uses of force and seizyreésitchison v. Metro. Gov of
Nashville& Davidson Cnty.685 F.Supp.2d 747, 73M.D. Tenn.2010) polding that,without
supporting factual assertiorte gaintiff’s claim that Metro has a custom, policy, or pEcof
stopping vehicles and illegally ordering disabled passengers to exit must hesddnn the
absence of plausible allegations of “a clear and persistentmattdiegal uses of force and
seizures,” the plaintiff also fails to show Metro was eaaf, and remained deliberately
indifferent tq such uses of force.
2. Deliberate Indifference in Hiring, Training and Supervision

The plaintiff's claim that Metro was deliberately indifferent in its hiring decsien
readily disposed ofTo preventmunicipal liability for a hiring decision from collapsing into
respondeat superiofiability in violation of Monell, the court “must carefully test the link
betweefi Metro's allegedly iadequate hiring decision and Betrgucks' alleged use of
excessive frce Bd. of Cnty. Commissioners v. Brow®20 U.S. 397, 410 (1997). “Only where
adequate scrutiny of an applicanbackground would lead a reasonable policymaker to conclude
that the plainly obvious consequence of the decision to hire the applicant would be a deprivation
of a third partys federally protected right can the officgafailure to adequately scrutinize the
applicants background constitute ‘deliberate indifferentéd. at 411. The Complaint contains
absolutely no facts concerning Mesodeisions to hireBerry-Loucks or any other police
officer. There is no factual underpinning from which a conclusiounld plausibly be drawn that
there was anything in the backgrounds of the police officers to alert Metrdnithrey them
would resultin the deprivation of a citizes’constitutional rightandthat Metro was deliberately

indifferent to the risk posedccordJohnson v. Metro. Gov't of Nashville & Davidson Cniyo.
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3:10-0589, 2010 WL 3619790, at 8 (M.D. Tenn. Sept. 13, 2010) (Campbel), (@ismissing
hiring-related8 1983 claim).

Regarding the failurgo-train claim, “[a] systematic failure to train police officers
adequately is a custom or policy which can lead to municipal liabil@yggory v. City of
Louisville 444 F.3d 725, 753 (6th Ci2006) (citingCity of Canton 489 U.S. at 388 Under a
“failure to train” theory of municipal liabilitythe gaintiff must show that (1) a training program
is inadequate to the tasks that the officers must perform; (2) the inadequaeyresit of
Metro's deliberate indifference; and (3) the inadequacy is closely related to oryactuaked
the plaintiff s injury. Okolo, 892 F. Supp. 2d at 942 (citiflinton v.Cnty.of Summit540 F.3d
459, 464 (6th Cir. 2008)).

To state a claim otlelibeate indifference in the context offailure to train claimthe
plaintiff must allege “prior instances of unconstitutional conduct demonstrating that the
[municipality] had notice that the training was deficient and likely to causeyibjut ignored if;
or, in the absence of evidence of prior instantést the [municipality] had failed to train its
employees to handle recurring situations presenting an obvious potential for suchianviola
Harvey v. CampbelCnty, Tenn, 453 E App'x 557, 56263 (6th Cir.2011) (internal citations
omitted). Deliberate indifference based on a single violation of rightsresqté complete
failure to train the police force, training that is so reckless or grosgligaet that future police
misconduct is almost @vitable or would properly be characterized as substantially certain to
result.”ld. at 567 (citingHays v. Jefferson Cnty668 F.2d 869, 874 (6th Cir. 1982)).

Claims ofinadequate supervision or discipliage treated afailure to trainclaims They
requirea showing oimore than “a mere failure to act. Rather, the supervisors must have actively

engaged in unconstitutional behavio&tegory v. City of Louisville444 F.3d at 751 (6th Cir.
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2006). The plaintiff must allege that Metro was deliberately iffetent to a history of
widespread abusBerry v. City of Detroit25 F.3d 1342, 135@th Cir.1994).

The Complaint includes the following very general allegations concerning Slé&ilire
to train or supervise:

The failure of the City of Nashvilleo adequately implement and enforce policies
and procedures, train and /or supervise the Individual Defendants amounts to
deliberate indifference to the rights of the Plaintiff to be free from exeefsice

and unreasonable searches.

(Compl. 1 48.)

The City of Nashville knew or should have known that, in the absence of a
reasonable procedure, policy, training or supervision to deter police officers from
using excessive and unwarranted force, civilians including Plaintiff would be
subject to unlawful assaults . . . and/or excessive force during detentions.

(Compl. 1 55.)

The failure of the City of Nashville to adequately . . . train or supervise the
Individual Defendants amounts to deliberate indifference . . . .

(Compl. 1 56.)
The failure of the Defadant City of Nashville to hire, adequately train and/or
supervise MetrdNashville Police Department personnel . . . is derived from
inadequate and constitutionally deficient hiring procedures, training prosedure
and procedures involving the investigatmincomplaints against and discipline of
Metro-Nashville police officers, and said failure amounts to a deliberate
indifference to the rights of persons with whom Mé\tashville police officers
come into contact.
(Compl. 1 64.)
Again, the court does nadccept as true these formulaiecitations and conclusory
statements. They are not supported by actual facts. Even if the court adsamniBesryl oucks
and Arnett received inadequate training and supervision on the use of force duriteyaades

detentons, the Complaint includes no welleaded factual allegations of a departmeiate

failure to train on the use of force or appropriate searches. The Supreme Court imasedonf
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that 8 1983 claims must conform to the same pleading starskstrdorth in Rule 8(a) of the
Federal Rules of Civil Proceduepplicable to other types of claimSee, e.g.Leatherman v.
Tarrant County Narcotics Intelligence & Coordination UrbD7 U.S. 163, 168—69 (1993ince
Leathermanhoweverthe Supreme Court has clariighe Rule 8(a) pleading standard, holding
that to survive a motion to dismiss, a complaint must “contain sufficient factual matteptedgc
as true, to ‘state a claim to relief that is plausiblaeteriace.” Ashcroft v. Igbgl556 U.S. 662
678 (2009) (quotingell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)).

In short, to establish the “facial plausibility” required to “unlock the doodistfovery,”
the plaintiff cannot rely on “legal conclusions” or “[tlhreadbare recitals of temanhts of a
cause of action”; instead, the plaintiff must plead “factual content thatsatloevcourt to draw
the reasonable inference that the defendant is liable for the misconduct.alldgati678. The
plaintiff did not cross that line in this case, and $hd983 claims against Metro must be
dismissed for failure to state a claim for which relief may be granted.

B. The TGTLA

Generally speaking, the state of Tennessee and governmental -edtitkesling
municipalities like Metre—enjoy immunity from suit. fie TGTLA, however,removes the
immunity of governmental entiti€$or injury proximately caused by a negligent act or omission
of any employee within the scope of his employniefenn. Code Ann§ 29-20-205The court
has determined that all claims agaitist individual defendants are subject to dismissal except
the excessive force and assault and battery claims againstBmrcks and the excessive force
claim against Arnett.

The TGTLA specificallypreserves immunity from suits involving injes that arise out

of “civil rights.” Tenn. Code Anng§ 2920-205(2).Metro therefore cannot be liable under the
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TGTLA based on thexcessive forcelaims againsBerry-Loucksor Arnett.

The Tennessee Supreme Court has recognized that assault and batterynahedeal in
the enumerated list for which immunity is preserved and, therefore, that “a gonéahedity,
under appropriate circumstances, [can] be held liable for an assault and patergmployee”
under theTGTLA. Hughes v. Metro. Gov't of Nashville & Davidson Cn840 S.W.3d 352, 368
(Tenn. 2011) (citind-imbaugh v. Coffee Med. Ct59 S.W.3d 73, 83 (Ten2001). However,
such “appropriate circumstances” exist only if the plaintiff caake a tirect showing [of]
negligence on the part of thevgernmental entity typically negligent supervisiond. (citations
omitted).“When, therefore, there has been no showing of negligence by the govelnengiy
in [the] supervision of onef its employees acting within the scope of employment, the
excegtion to sovereign immunity set forth in sectionZ®8205 will not apply”to assault and
battery claimsld. at 368—69.

The Complaint in this cageakes only vague assertions that the “agents, servants, and/or
employees of the City of Nashville were rigght by permitting the improper use of force upon
the Plaintiff on August 15, 2016 . . . and said negligence was committed within the scope of t
employment of the agents, servants, and/or employees of the City of Nas@idimpl. T 81;
see alsoCompl. 11143, 55.) It does not contain any plausible factual allegations affirmatively
demonstrating negligent supervision by Metro. The mere fact that an emplmyeged in the
use of excessive force does not give rise to an inference that Metro was neglgyguervising
her.

The TGTLA claims are, thereforsubject to dismissal in their entirety.
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VII.  Conclusion

For the reasons set forth herein, Metro’s and Aaron’s Motions to Dismiss (Doc. Nos. 5,
7) will be granted in their entirety, and the claims agathose defendants will be dismissed.
Berry-Loucks’ Motion to Dismiss (Doc. No. 12) will be granted in part and denied in part. The
Complaint adequately alleges facts supporting 2083 claim against Bertlyoucks based on
violations of the plaintiff's Fourth Amendment rights as well as dtateassault and battery
claims. All other claims against Bertyucks are subject to dismiss&@lrnett and Winkler’s
joint Motion to Dismiss (Doc. No. 9) will be granted in part and denied in part. Syadlgifiall
claims against Winkler are subject to dismissal, and all claims against Arnett must beatismis
exceptthe § 1983 claim against her in her individual capacity, based on her failure to ned¢ove
prevent or stop Berriioucks’ use of excessive force and an unreasonable search of Hall, in

violation of Hall’s rights under the Fourth Amendment.

. ki

ALETA A. TRAUGER
United States District Judge

An appropriate Order is filed herewith.

ENTER this §' day of January 2018.




