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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
DAVID PAUL BOHLER ,

Plaintiff,

Case No. 3:1%v-1373
Judge Aleta A. Trauger

V.

CITY OF FAIRVIEW, TENNESSEE ,
PATRICK H. STOCKDALE ,

TIMOTHY SHANE DUNNING, JOSEPH
COX, RONNIE SCOTT COLLINS, PATTI
CARROLL, TONEY SUTTON, SHANNON
CRUTCHER, STUART JOHNSON,
TERRY HARRIS, SCOTT SMITH,
TERRY AMONETTE, ROY RUSSELL,
ZACH HUMPHREYS, and BRANDY
JOHNSON,

N N N/ N N N N N N N N N N N N N N N

Defendants.

MEMORANDUM

The following motions are pending before the court: a Motion to Dismiss fildddgph
Cox, Timothy Shane DunningndPatrick H. Stockdal¢Docket No. 32); a Motion to Dismiss
filed by Roy Russell (Docket No. 36); a Motion to Dismiss filed by Terry idgocket No.
64); a Motion to Dismiss and/or Motion for Summary Judgment filed by Terrypnitte
(Docket No. 74); a Motion to Dismiss Filed by Scott Smith (Docket No. 79); a Motion to
Dismiss filed byPatti Carroll, Shannon Crutcher, Stuart Johnaod, Toney Suttor{Docket No.
89); a Motion for Judgment on the Pleadings filed by Ronnie Scott Collins (Docket No. 92); a
Motion for Judgment on the Pleadings filed by the City of Fairview (Dodket95); a Motion
for Judgment on the Pleadings filed by Harris (Docket No. 107); and a Motion for Costs from

Previous Action filed by Cox, Dunning, and Stockdale (Docket Np. 32 the reasons set out
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herein, the various motions to dismiss, for judgment on the pleadings, or for summargnpudgm
will be granted, anthe motion for costs will bdenied.

|. BACKGROUND AND PROCEDURAL HISTORY 1

Bohler is a former detective with the Fairview Police DepartmdfR)’) in Fairview,
Tennessee, amall city in Williamson County. (Docket No. 11 1-2) He has brought suit
against the City of Fairview and a number of current and former Fairgraployees and
officials for causes of action arising out of events leading up to and surroundimgigization
from the FPD in October of 20%6a resignation that Bohler characterizes as a constructive
discharge. I€l. 11 19, 138.) Bohler characterizes his exodus from the FPD as the culmination
several months of conflictgrossaccusations, investigations, and punishments that threatened
the careers of a nurab of highranking officers within the FPD. The court will attempt to
concisely recount Bohler’s version of those events below.

A. Bohler’s Initial Involvement in the Conflict between Mark Sutton and Pat Stockdale

Defendant Toney Sutton waat, most time relevant to this case, Fairviéswice mayor,
a position that he no longer hold&d.(11 8, 45, 62, 90.) Former Vice Mayor Sutton is also the
father of FPDLieutenant and former Assistant Chief of PolMark Sutton, who, although he is
not a named partlp this case, finds himself at the center of many of the underlying eviehts. (
11 25-26.) Specifically, Bohler claims thamost of the actions set forth [in the Complaingre
committed to cover up Mark Sutt@crimes and to protect his position wilie Fairview Police

Department. (1d. § 26.)

! The factsset out hereire taken primarily fronthe Complaint. (Docket No. 1Bxcept where otherwise
noted, the facts are accepted as true for purposes ofotiens todismissand motions for judgment on
the pleadingsBecause Amonette’s motion relies on facts outside the Complainpuhtevdll consider it
as a motion for summary judgment and rely upon Amonette’s Statement of Undlisfads and
Bohler's Response thereto (Docket No. 106) pursuant to Rule 56.
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On February 3, 201@ohler was at his desk when tweheard a loud confrontation
between theifssistant Chief Mark Sutton anah FPD lieutenantdefendantPat Stockdale
During the confrontationark Suttonthreatened to have Stockdale fired if Stockdale reported
Sutton’s alleged violations of department policidsl. (| 31.) Suttois threats were, apparently,
not particularly effective, as Stockdale prorgptported the altercation to City Manager Wayne
Hall, who opened an internal investigatimmio Suttors behavior. [d. 1 32-33.)

Bohler provideda written statemento the investigation. In his statement, Bohler
identified Mark Sutton as the primary aggressor in the confrontation with Stockdaje. C
Manager Hall placed Suttpas well as the the@hief of Police, defendant Terry Harrign
administrative leave starting on Febru&y2016, pending the results of the investigation that
arose out of the disagreement between Sutton and StocRdide days laterHall announced
that he hadacceptetl Chief Harriss rdirement (Id. 1 34-35, 38) With the positions oChief
of Police and Assistant Chief of Poligacant Fairview Fire Chief Travis ONeal was appointed
asinterimpublic safetydirector and was temporarifglacedin charge of both the police and the
fire departmentsMeanwhile, Stockdale and another lieutenant, defendant Shane Dunning,
becamehe highest ranking certified police officers remaining inRR®. (d. 1 36-37.)

B. Bohler Looks Further into Stockdale

Between February 15 and 18016, District Attorney GeneraKim Helper contacted
Bohler requesting documents missing freaverakase files that were due for presentation to the
grand jury or werascheduledor trial. As part of those requestdelpersoughta Miranda waiver
that was missing from the filevolving the arrest of a citizen named Robert Hamilidpon
reviewing Helpes requestBohler recalled thaseveral monthgrior, he had been contacted by

the same RobeHamilton who claimed, at the time, that Dunning and Mark Sutton‘Batihim



up” in a gunrelated matter. At the time, however, Hamilton had not yet been arrested, so Bohler
merely recommended th&tamilton contact theChief of Police or the Tennessee Bureau of
Investigation. id. 11 40-41.) Now, however, Bohler was able to connect the details in the file
with Hamiltoris earlier claims. Based on his review of the file, Bohler came to believe that
Dunning had conspired with and acted on M&uttoris orders to fabricate evidence in order to
retaliate against Hamilton for Hamilt@nhaving filed alawsuit against close friendof Mark
Sutton’s Byron Anderson.(ld. 1 42.) Bohler notified Stockdale and Interim Public Safety
Director ONeal ofHamiltori s allegations(ld. T 43.)

Meanwhile, City Manager Hadl investigation of Mark Sutton continued. Hall discovered
that Sutton had issued credentials that falsely identified auxiliary officersilatnfie police
officers and had regularly permi¢d auxiliary officers to weaFPD uniforms while providing
security at eventsn behalf ofa private companyAPEX Security Group(ld. T 44.)On February
18, 2016, Hall informed the Fairview Board of Commissioners of his decision to terminate
Assistant @Qief Sutton. (d. § 45.)Sutton received his letter of termination of February 22, 2016.
(Id. T 47.) Bohler, however,remained concerned that no actions had been taken to address
Dunning’s alleged framing of Hamilton on gun charges. On February 29, 2016, Bohler took the
Hamilton allegations directly to District Attorney General Helffket.  48.)

C. The Board of Commissioners Intercedes, Harris Unexpectedly Returns, andn
Investigation into the Department is Launched by the County Sherifk Office

The next day, March 1, 2016, it was annoureatlch to the surprise of the FPD rank
andfile—that Chief Harrishad been reinstated &hief of Police, despite the fact that his
supposed teéement had been announced the ypomis month Moreover Stockdale and
Dunning, mere weeks after having temporarily ascended to the positions of the IkHgtiest

ranking officers, had been placed on administrative leddef @9.)Harris held a meetingith



all FPD officers and employegs which he told them that he had been called in by the Fairview
Board of Commissioners and informed that the Williamson County Ske@ffice (WCSO')

had launched a criminal investigation into individuals withe ED. The Board asked Harris to
return asChief of Police, and he agreed to do so on the condition that Stockdale and Dunning be
placed on leave until the investigation was concluddd{{{50-51.)

Because Chief Harrssannouncement of his return came the day after Bohler had gone to
District Attorney GeneraHelper with his allegations against Stockdale and Dunning regarding
the Hamilton setup, Bohler assumenhistakenly—thathis allegations had prompted the WCSO
invesigation. (d. 1 52.)Bohler informed Harris that he believed that the investigation was based
on the Hamilton allegations, and HaraiskedBohler to speak to defendant Sergeant Joseph Cox,
in case Cox had additional information related to the Hamiltoa. dals 1 63-64.) Cox refused
to provide any additional information to Bohler, prompting Bohler to complain, again rtis.Ha
Harris suggested that Bohler go back to Helper, which Bohler dicvi@nh 3, 2016, Helper
notified Bohlerthat shehaddismisseé the charges against Hamiltdid. {1 66-67.) Meanwhile,

Cox alerted Dunning that Bohler was looking into and drawing attention to the mattersAt thi
point, Dunning and Cox decided to initiate a campaign of reprisal against Bidh|§r68.)

D. Stockdale, Dunning, and Cox Move Against Bohler

On March 18, 2016, City Managklall resigned a€ity Managerito takethe position of
Codes Drector. Hall continued acting as interi@ity Manageruntil a newCity Managercould
be hired. Id. 1 69.)

Bohleridentifies March 28, 2016, as the date on which the retaliation against him began
in earnestHe states that, on that date, ‘tweas questioned and required to answer unwritten,

unsubstantiated allegations that he had used his authority as a detective in ordesetoeimea



civil dispute’” (Id. T 70.) Bohler’'s descriptioprovides very little detail regarding either the
complairts against him or the integation.Bohler does state, however, that he later learned that
the complainant was an acquaintance of Durigiagd that Dunning had solicited the complaint
in retaliation for Bohlés alerting authorities to the attempt to frame Hamiltwh (Y 71-72.)

On May 6, 2016, Stockdale and Bohler had a conversation in which Stockdale informed
Bohler that Dunning wa%out to get him. Stockdale alleged that Dunning had solicited Cox to
obtain several leave arsick time reports in okl to accusdBohler of “stealing sick timé by
falsifying his time sheet(ld. {1 74.) According to Bohlerboth Dunningand Coxknew tlose
allegationgo be false.Ifl. T 75.) Bohler filed a formal complaint against Dunning and @ibx
Chief Harris and Lieutenant Russell regarding the allggledgus time theft allegationdd(

76.)

E. As Bohlers Conflict with Stockdale and Dunning Escalates, theAnimosity within the
Department Spills Over into Social Media

On May 13, 2016, Chief Harris announced his impending retirenustita few months
after havingsurprisingly returned froman announced retirement earlier in the yddarris
informed Bohler—and several other peopléhat he had recommended Bohler to serve as
interim Chief of Police in his absenceld. T 80.) Around the same time, someone created a
Facebook profile for a fictitious person nanidl Martin Shannoh.Bohler alleges that the P.
Martin Shannon profile was created and operated $tpckdale and Dunning (and/dneir
agentsy' (Id. T 79.) Whoever actually operated the P. Martin Shannon Facebook page used it to
discuss members of the FPD, including Bohten example, oe day in May 2016, Bohler and
Stockdalehad a conversation touching on the issue of Bohlgrlfriend being hired by the
FPD. The next day, P. Martin Shannon posted a false and distorted version of the same facts that

Bohler had divulged to Stockdale, leading Bohler to believe that Stockdale was involveldewit



post Specifically, the fictionaBhannon suggestefdisely, that Bohler had used his position to
secure the job for his girlfriendld¢ T 81.) On May 16, 2016, Bohler informed Lieutenant
Russell and Chief Harris that he believed Stockdale to be at least partiaiig tehP. Martin
Shannonprofile. (Id. § 82.) Also on May 16, 2016, Bohles partner, Jennifer Whittaker,
informed Bohlerthat Chief Harris had told her that Bohler had been taken out of consideration
for the position of interinChief of Police, due, in partio the allegations made via the P. Martin
Shannon accountld { 83.)

On May 27, 2016, Stockdale, Dunning, and Cox met with Commissioner Shannon
Crutcher, an ally of Mark Sutton’st Stockdales home. The four allegedly discussed the leave
time allegabns against Bohler.Id. § 87.) On the same day, Bohler met with another
Commissioner, Allen Bissell, who informed him that Stockdale, Dunning, and Cox hadedaepeat
the leave time allegations to him as welld. (f 88.) Dunning also allegedly repeated the
allegations to another officer, defendant Terry Amonette, who later dijegelawfully
accessed Bohles personnel file.ld. 11 91, 138.)

In May or June of 2016, Chief Harris and Lieutenant Russell reqBohbtbrto submit to
an interrogation conducted by a private investigator named Buddy Mitchell. Bobtenplaint
does not go into detail about the subject matter of the interrogation, but it appmearsontext,
to have been about theale time allegationgld. T 92.)

At some point, Bohler posted“‘@artoon” on his own Facebook page that Cox construed
as negatively portraying him. Bohler claims that the cartalich not identify or resemble Cox in
any way” although the court notes that a lack of visual mddance or explicit identification
does not preclude the possibility that the content of the cartoon would have been undeystood, b

a person familiar with the situation, to refer in some way to Cox. On June 13, 2016, Cox



complained about the Facebook posting to his superiors. As a result, Bohler and Cox were
required to participate in a dispute resolution meeting with Chief Harris antehant Russell.

At the conclusion of the meeting, Harris and Russell instructed Bohler, in Bohlerds, not

to post anything on Facebook againd. (1193-94.)

F. The WCSO Investigation Concludes, and Fairview Gets a New City Manager

The WCSO concluded its investigation on June 20, 2016, and briefed Chief Harris and
the Board regarding the results. Those results, however, would not be made public until a month
later. In the meantime, Chief Harrieetirement became official on June 29, 2016, and Scott
Smith became the interi@hief of Police. (d. 11 95-96.)

Finally, on July 21, 2016, the WCSO released gd§e reort onits investigation into
the FPD. Although the report apparently confirmed some wrongdoing by Stockudle a
Dunning, Bohler was unhappy with the results. He felt that the issues he hedl abisut
Hamilton had been treated by the WCSO like an &fbeightand that the report seemed to
improperly exonerate Mark Sutton. According to Bohler, a later review outhmVestigative
case file confirmed that the JuRl report was crafted to cover up Sutwrhistory of
wrongdoing. [d. 11 102—-06.)

G. Stockdale and Dunning Sue the CityMark Sutton Secures Reinstatement

On July 27, 2016])nterim Chief Smith issued letters formalhotifying Stockdale,
Dunning, and Mark Suttoaof their terminationgor violating various policies between February
and July 2016. On the sameteléStockdale and Dunning filesuit in this courffor retaliation,
naming the City of Fairview, Hall, Harriand every member of the Board of Commissioners as

defendants.(ld. {1 107-08.%¥ Stockdale and Dunning immediy applied fortemporary

2 Stockdale v. City of FairvievCaseNo. 3:16€v-01945 (Sharp, C.J.) (closed pursuant to stipulation of
dismissal, 9/8/16).



restraining ordergreventing the city from finalizing their terminationkn their supporting
affidavits, Stockdale and Dunnirajeged thaBohler had threatened the two of them, ad a®l
Dunning’s family, in Facebook posts. Bohler insists that those allegations aresbagdlef
109.)

On August 1, 2016Ronnie Scott Collindegan his service as FairvieCity Managey
and, a few days later, the Board voted to delegate to Collins the authority to resobwesikié |
by Stockdale and Dunningd( 11112-13.) On August 11, 2016, Collins suggested, in a meeting
with Bohler and others, that Collimgasin communication witlStockdale and Dunningnd that
Collins had growrtoncerned atiut Bohlets alleged Facebook activitiedd({ 114.)

Collins reachedsettlement terms with Stockdale and Dunning, and the Board voted to
accept those terms, in what Bohler characterizes as a secret meeting. Bohlerscibaiie rets
part of the negotiations to resolve their claims, Stockdale and Dunning had pushed foalinfor
assurances that actions would be taken by the City against Bdblef. 117.)As a result,
Collins agreed to what Bohler characterizes asuamvrittenterni’ of the settlement agreement:
that, at some point afteStockdale andunning’s return, Bohle would be dischargedid.
134.) Meanwhile, Collins granted Mark Sutton an appeal hearing, and it was determined that,
although Sutton would not resume his duties ssigtanChief of Police, he would be allowed to
take a newly created lieutenant pimsitin the FPD rather than lderminated. Id. § 116.)On
September 1, 2016, Stockdale, Dunning and Sutton were all reinstdt€d1{9.)

Stockdale, Dunning, and Sutton werach assigned to supervise one of RR® s three
patrol shifts.(Id.) Knowing the checkered history between Bohler and the newly reinstated

supervisors, Interim Chief Smith assured Bohler and his partner, Detectiviak&@hithat they



would answer directly tocSmith, rather than being forced to be supervised by Stockdale,
Dunning, or Sutton.lg. 1 120.)

H. Bohler Comes Under Fire for Nepotism and Leaves the Department

On October 1, 2016, Bohler married his girlfriend, an FPD patrol officer. Bohler
maintains that, because his new wifeorked in an entirely separate chaihcommand from
him, their marriage and simultaneous employment did not violate any FPD or Eigyreiew
antinepotism policy.(Id. T 121) After Bohler and his wife returned from their honeymoon,
however, he was called in to meet with City Manageti@obnd Interim Chief Smithwho told
Bohler that his being married to a patrol officer while he was a detectgenied a potential
violation of nepotism rules, becayses a detectivdye was technically classified as a supervisor.
Bohler told them tat his wife intended to resign her position, which would resolve any such
issue. Collins and Smith responddtht regardless of what Bohler wife did,the FPD was
planning to eliminate the position of detective in a departmesigjanization scheduled to take
place later that montlild. § 122.) They told Bohler that the only position that would be available
to him after theeorganizatiorwas patrol officer, which would entail a demotion and a $10,000
reduction in his annual salary. Collins added that, going forwaither Plaintiff or his wife
would be required to work for one of” Stockdale, Dunning, or Suttdn{(123.)

Soon after the meeting, Bohler submitted a grievance to Interim Chief Smiththbout
matter. He alse-mailed copies to thdayor and Commissioners Crutcher and Bissell. City
Manager Collins scheduled a grievance hearing for October 13, 2016, to be presidbg ove
Mark Sutton and Codes Director Hall, whom Bohler identifies as a close friefmhefy Sutton.

(Id. 191 124-26.)Feding that the deck had been unfairly stacked against him and that he would

not be afforded due process in the hearing, Bohler resigded.128.)
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|. Bohler Sues the City and Others in State Court, Drops the Suit, and Initiates this Actip

On November 28, 201@ohler filed aComplaintin Williamson County Circuit Court
against Stockdale, Dunning, Cox, and the City of Fairview. (Docket Nad.)3the Complaint
covered the same general course of events regarding Stockdale, Dunning, asdBObler has
described hereincluding the leave time allegations, the P. Martin Shannon Facebook profile,
and the ontentionthat Bohler had no choice but to resign in the face of having his grievance
heard by a biased pandd.(11 40, 48, 73.) On July 19, 2017, he notified@reuit Court of his
intent to voluntarily dismiss thetate courtaction, and an order to that effect was entered on
August 4, 2017. (Docket No. 38) In aDeclaration later filed with this court, Bohlsrattorney
explains that hisoriginal intention was to file suit in federal court alleging, among other claims,
a violation of Due Proce$sdut that“preliminary research and evidence in hand[tedh] to
believe that[Bohler], as a Fairview police officer, did not have a @myp interest in his
employment, which negated a required element of the Due Proces$ ket No 57-1 1 3.)
Believing that he lackedfaderal claim or any other basis for federal jurisdiction, Bohler filed in
state courf However, according to Bohler attorney,‘a subsequent filing in federal court by
counsel for . . . Stockdale abdinning”in their federal suit against the citsevealed supporting
evidenceand a strong argument that Fairview police officers dadhtiave a property interest in
their jobs” (Id. { 6.) Bohler and his counsel therefore agreed that they would drop the state
lawsuit and file in federal courtld; 1 8.)

On October 15, 2017, Bohler filed his Complaint in this court, naming a substantially

expanded list of defendants. Joining Stockdale, Dunning, Cox, and the cityGo#ies,

3 The court notes, however, that Bohler's contention that he did not bekevad a federal claim until he
learned facts suggesting that he had a property interest in his jabédsvkat difficult toreconde with
the fact that he has filed multiple federal claims, under theoriearhaiot limited to the deprivation of a
property interest without due process, in this court.
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Crutcher, Harris Smith, Amonette, Toney Sutton, Brandy Johnsdioymer City Commissioner
Stuart Johnsonfairview Mayor Patti Carrol] and new Fairview Chief of Police Zack
Humphreys (Docket No. 1 at 1.) Bohler pleads ten counts, and his Complaint is, unfortunately,
not always clear about which counts are directed at which defendants. Cisuat dlaim
pursuant to 42 U.S.C. 88 1988d 1985for conspiracy to deprive Bohler of his constitutional
rights. (d. 11 15254.) Count Il is a § 1983 claim for deprivation of due procddsf{ 155
62.) Count Il is a § 1983 claim for violation of BoHkeright to free speechld( 11 163-68.)
Count IV is a § 1983 claim for the denial of Boh¢eright to equal protectionld, 11 169-74.)
Count V is a claim for violation of TennessgePublic Protection Act and common law
retaliation. (d. 11 175-79.) Count VI is a claim for defamation by slander or libiel. {1 186
83.) Count VIl is a claim for unlawful invasion of privacid.(1 184-88.) Count VIll is a claim
for official oppression in violation of Tenn. Code Ann. 8§ 3941%3. (d. 11 189-94.) Count IX is
a claim for tampering with or fabricating evidennoeviolation of Tenn. Code Ann. § 385-503.
(Id. 1 ©5-201.)Count X is a claim for intentional interference with employmdut. {1 202
05.)

II. LEGAL STANDARD

A. Rule 12(b)(6)

In deciding a motion to dismiss for failure to state a claim under Rule 12(b)(6), the court
will “construe the complaint in the light most favorable to the plaintiff, accept itstallegas
true, and draw all reasonable inferences in favor of the plainbifectv, Inc. v. Treesh487
F.3d 471, 476 (6th Cir. 2007ge v. Rock Fin. Corp281 F.3d 613, 619 (6th Cir. 200Z)he
Federal Rules of Civil Procedure require only that a plaintiff prot@dghort and plain statement

of the claim that will give the defendant fair notice of what the plaiatiflaim is and the
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grourds upon which it rests.Conley v. Gibson355 U.S. 41, 47 (1957)The court must
determine only whethétthe claimant is entitled to offer evidence to support the clainw,
whether the plaintiff can ultimately prove the facts allegadierkiewicz v. &@ema N.A. 534
U.S. 506, 511 (2002) (quotirBcheuer v. Rhode416 U.S. 232, 236 (1974)).

The complaints allegations, howevelmust be enough to raise a right to relief above the
speculative level.Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (20Q7)o establish théfacial
plausibility’ required to“unlock the doors of discovefythe plaintiff cannot rely orflegal
conclusions”or “[tlhreadbare recitals of the elements of a cause of dttiar, instead, the
plaintiff must plead‘factual content that allows the court to draw the reasonable inference that
the defendant is liable for the misconduct allegekshcroft v. Igbgl 556 U.S. 662, 6789
(2009). 1O]nly a complaint that states a plausible claim for relief survives a motion to dismis
Id. at 679;Twombly 550 U.S. at 556.

B. Rule 12(c)

A motion under Rule 12(c) is governed by the same standards that govern a motion to
dismiss for failure to state a claim under Rule 12(bY6&e Reilly v. Vadlamudé80 F.3d 617,
62223 (6th Cir. 2012)"For purposes of a motion for judgment on the pleadings, all well
pleaded allegations of the pleadings of the opposing party must be taken asdrtlee motion
may be granted only if the moving party is nevertheless entitled to judgrdBMorgan Chase
Bank, N.A. v. Wingeb10 F.3d 577, 581 (6th Cir. 2007). However, the ctuged not accept as
true legal conclusions or unwarranted factual inferehddsat 58182. It is well settled that a
Rule 12(c) motion should be granted when there is no material issue of fact and theagarty m

the motion is entitled to judgment as a matter of lawat 582.
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C. Rule 56

Rule 56 requires the court to grant a motion for summary judgmétief movant shows
that there is no genuine dispute as to any mafagabhnd the movant is entitled to judgment as a
matter of law. Fed. R. Civ. P. 56(a)f a moving defendant shows that there is no genuine issue
of material fact as to at least one essential element of the plaiokifim, the burden shifts to the
plaintiff to provide evidence beyond the pleadintset[ting] forth specific facts showing that
there is a genuine issue for trialMoldowan v. City of Warren578 F.3d 351, 374 (6th
Cir. 2009); seealso Celotex Corp. v. Catretd77 U.S. 317, 3223 (1986).“In evaluating the
evidence, the court must draw all inferences in the light most favorable to theavary
party” Moldowan 578 F.3d at 374 (citiniylatsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 587 (1986)).

At this stage,“the judge’s function is not . . . to weigh the evidence and determine the
truth of the matter, but to determine whether there is a genuine issue f&r dalquoting
Anderson v. Liberty Lobby, Inc477 U.S. 242, 249 (1986)But “[tihe mere existence i
scintilla of evidence in support of the [ramoving partys] position will be insufficient,and the
party s proof must be more thdmerely colorablé. Anderson477 U.Sat249, 252 An issue of
fact is“genuine”only if a reasonable jury could find for the rotoving party.Moldowan 578
F.3d at 374 (citindAnderson477 U.S. at 252).

[lI. ANALYSIS

A. Timeliness of§ 1983 Claims

The statute of limitations applicable to a 8§ 1983 action is the state statute of limitations
applicable to personal injury actions under the law of the state in which the § 1983 dash ar

Eidson v. Tenn. Dépof Childreris Servs 510 F.3d 631, 634 (6th Cir. 2007). The applicable
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limitations period in Tennessee is one year. Tenn. Code Ann-F1P4(a) see Howell v.
Farris, 655 F. Appx 349, 351 (6t Cir. 2016) “Although the applicable time period is borrowed
from state law, thédate on which the statute of limitations begins to run in a 8 1983 action is a
guestion of federal law. Howell, 655 F. Appx at351 (quotig Eidson 510 F.3d at 635). Under
federal law, the limitations period ordinarily begins to tfuvhen the plaintiff knows or has
reason to know of the injury which is the basis of his actitmh. That is, the cause of action
accrues upon the occurrencetbé event thatshould have alerted the typical lay person to
protect his or her right.ld. (quotingKuhnle Bros., Inc. v. Cty. of Geaygbd3 F.3d 516, 520
(6th Cir. 1997)). At that point, the plaintiff has‘@omplete and present cause of acti@uch
thatshe may‘file suit and obtain relief.Johnson v. Memphis Light Gas & Water DiX77 F.3d
838, 843 (6th Cir. 2015) (quotingallace v. Katp549 U.S. 384, 388 (2007)).

The Supreme Court held, in 2016, that a constructive discharge claim accrues, and the
limitations period begins toun, when aremployee gives notice of his resignation, not on the
effective date of that resignatio@reen v. Brenngh—— U.S. ——136 S.Ct. 1769, 1782
(2016). InGreen the plaintiff alleged constructive dischargn violation of Title VII. Id. at
1775. Relying on the standard rule for limitations periods, which provides that a bmstati
period commence$when the plaintiff has a complete and present cause of &ctien Court
found that the complete and preseause of action arose when thaiqtiff resignedlId. at 1776.

Finding that the resignation triggers the limitation period, the Court then addrbssed t
guestion of when precisely an employee resigns. The Court noteéhthatordinary wrongful
discharge claimthe limitations period begins to run on the date the employer notifies the
employee that he is fired, not on the last day of his employrterdat 1782." Likewise her€,

the Court stated;we hold that a constructive discharge claim aesrand the limitations
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period begins to rurwhen the employee gives notice of his resignation, not on the effective
date of that resignatichld.; see alsoMayo v. Kenwood Country Club, Ind66 F.3d 1214
(table decision), 1998 WL 863624 at @h Cir. Nov. 23,1998) (“[T] he employee effectively
determines when he or she is constructively discharged by resigniagefdre, we conclude
that in a constructive discharge the limitation period begins when the emploiges rest the

final day ofemployment).

The overwhelming majority of events described in the Complaint occurred hareat
year before Bohler filed his federal claims. Several of dieéendants argue that Bohler
constructive discharge, as well, occurred more than a year lledo@omplaint, placing the date
of his announcement of resignation on October 13, 2016. In support of that contention, the
defendants have produced what they purport to be Behédter of resignationDiocket No. 93
1.) Bohlerhas not raised any bas@ fdoubting the veracity of the letter that the defendants have
produced, nor does he dispute that, if he did, indeed, announce his resignation on October 13,
2016, then a claim based on his constructive discharge would be untimely Grestar
Nevertheles, he argues that it would be improper for the court to grant the defeéntiafitg6)
or 12(c) motions in that regard because, even if his claims are, in fact, untimety, the
untimeliness is not apparent on the face of his Comglaint.

Pursuant to Federal Rule of Civil Procedure 8(c), the argument that a pkiciiims
are barred by the applicable statute of limitations is an affirmative defedseashe Sixth
Circuit has noted, a plaintifigenerally need not plead the lack of affirmative defetsatate a
valid claim? Cataldo v. U.S. Steel Corp676 F.3d 542, 547 (6th Cir. 2012) (citidgnes v.
Bock 549 U.S. 199, 216 (2007)). For this reason, a motion under Rule 12¢b){&)(9 is

generally considered dnnappropriate vehiclefor dismissing a claim that falls outside of the

4 Although one party, Amonette, has moved for summary judgment, he does nairtthisoground.
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relevant limitations periodd. It is only when the allegations in the Complaiaffirmatively
show that the claim is timearred that dismissing that claim on the pleadingappropriateld.
(citing Jones 549 U.S. at 215)(f the allegations . . show that relief is barred by the applicable
statute of limitations, the complaint is subject to dismissal for failure to state & )Jaim
At first glance, it appears th&8ohler is correct that, as wten, hisComplaint does not
technically concede that he submitted his resignain October 13, 2016. $trongly suggestas
much—describing all of the events leading up to that date, culminating in BehtealiZing]
that he wagyoing to bedenied due proas irf his hearing scheduled for October 13, 2016
prompting him to resign. (Docket No. 1 1 28 (emphasis added)The Complaintioes not,
however, outrighstate, on its face, that he submitted his resignation on that dateolities
inquiry, though, does not end there, because Bohler, in describing his resigappears to
specifically refer to the letter that the defendants have produBebler describes his
“submit[ing] his resignation, which listed October 20, 2016 as hisdag” (Id. § 129.) That
language is a clear reference to dfi@ementioned letter, the body of which reads, in full:
Please accept this letter as notice of my resignation and retirement from law
enforcement, effective, October 20, 2016. | have serveaheasctive sworn law
enforcement officer since 1997. This resignation is being submitted to avoid
placement into an unfair and untenable position being created by the planned
restructure of the police department.
| respectfully request retired officer credentials. My years of service exceed
minimum requirements established by U.S. Code 926C and Tennessee Code
Annotated 38-8-123.
(Docket No. 93-1.) That letter is dated October 13, 20d6. (
Generally speakingf, in support of a motion under Rule 12@®) or 12(c) “matters

outside the pleadings are presented to and not excluded by the court, the motion neastdbe tr

as one for summary judgment under Rul€’ 38&d. R. Civ. P. 12(d). The obligation to treat a
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motion to dismiss as a summary judgmentiorots typically mandatory if matters outside the
pleadings are not excluded by the co&geMax Arnold & Sons, LLC v. W.L. Hailey & Co.,
Inc., 452 F.3d 494, 503 (6th Cir. 2006) (applying Rule 12(d) to a Rule 12(c) motion). However, a
court may consider matters outside the pleadings without converting the motion to a Rule 56
motion if the documents aféncorporated by reference or integral be tclaim, items subject to
judicial notice, matters of public record, orders, items appearing in the record adseand
exhibits attached to the complaint whose authenticity is unquestioBBdWright & Miller,
Federal Practice and Procedure § 1357 (3d eited inTellabs, Inc. v. Makor Issues & Rights,
Ltd., 551 U.S. 308, 322 (2007).

Bohler's October 13, 2016 letter is both referenced inCausiplaint and integral to his
claim, because it represents the formal notice of the severing of the emplogelationkip.
The letter, moreover, merely confirms the clear implication of @oenplaint that Bohler
resigned as an alternative to going forward with the October 13, 2016 hearing. The court
therefore, will consider the letter without the need for converting the pardgeus motios to
motions for summary judgmerBased on the allegations in t@emplaint, as confirmed bgnd
incorporated througthe letter, any claim by Bohler for constructive discharge is untimely.

Bohler argues, in the alternative, that the court should not consider this a case of
constructive discharge, but of actual discharge, because he was not allowedieecentking
to his desired October 20, 2016 end d8gecifically, he alleges that he was actually discharged
on October 18, 2016, because it was on that date that he discovered that he had been locked out
of his work emailaccount despite the fact that he intended to continue working for the FPD for
two more daysBohler does not identify any cases, however, suggesting that a plaintiff can

pursue a Y 1983 claim based on an actualhdige that occurred aftéis announced and
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accepted resignatioivioreover, it is simply not the case that being locked out of an emaghsyst
is synonymous with being terminated from @@b. Even assuming that the FPD had some
obligation to honor Bohlés desired exit datewhich is questionable-he has not identified any
basis for concluding that it had a duty to maintain his email presiéihe argument regarding
Bohler's email privileges, then, is not so much oneanfactual discharge, but a laterising
constructive discharge.

Bohler's own language in hiSomplaint howevereaves little doubt that he allegéet
his constructive dischargecurredon or around his October 13, 2016 hearing:

126. On October 12, 2016, City Manager Collins responded to Plantiff

grievance by emailing a calendar request for a grievance hearing scheduled to

take place on October 13 at 11 AM. Mark Sutton (whom Plaintiff had reported for

the conspiracy against Hamilton) and former city manager now CodestdDire

Wayne Hall (a close personal friend of Toney Sutton) were scheduled to preside

over the hearing along with Mr. Collins.

127. This placed Plaintiff in the position of having his grievance hearing

adjudicated by three people he believed were responsible for the grievance. Mark

Sutton was specifically named in Plairitsfigrievance letter.

128. Plaintiff realized that he was going to be denied due process in the matter.

Faced with a demotion, a $10,000 pay cut, and deliberate assignment into a

retaliatory and hostile environment, Plaintiff was forced to resign from the
Fairview Police Department.

.. ]

161. By assigning Mark Sutton to preside over f@etober 13, 2016final
grievance hearing that was requested by Plaintiff, Ronnie Scott Collinsdden
Plaintiff' s right to a meaningful forum for which his grievance could be presented
and deliberated impatrtially.
162. Plaintiff was left wh no choice but to resign.
(Docket No. 1 1 12€8, 16162.) The letter, which Bohler mentions and partially paraphrases
in the Complaint, confirms both (1) the October 13, 2016 date and (2) that, by the time Bohler

was locked out of the FPD email system, he had already affirmatively annousicedignation
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because, he believed, he had been put in an untenable sit\dhianhe las pled is clearly a
claim premised on his constructive discharge more than one year befordintpeoffi the
Complainton October 15, 2017. The moving defendants, therefore, are entitled to digmissal
as applicable, judgment on the pleadinggh regad to the § 1983 claims against them.

Not all of the defendants, however, have so movéde following defendants have
moved for dismissal of Bohlex § 1983 claims as untimely: Scott Smith (Docket Nel & 4-
5); Ronnie Scott Collins (Docket No. 93 ai8J; the City of Fairview(Docket No. 96 at -R);
Temy Harris (Docket No. 108 at-@)°; and the*Commissioner Defendarits-Patti Carroll,
Shannon Crutcher, Stuart Johnson and Toney Syocket No. 90 at -810). Two other
defendants who were originally namedack Humphreys and Brandy Johnsemave already
been voluntarily dismissed. (Docket No. 63.) Patrick H. Stockdale, Timothy $hameng, and
Joseph Cox do not appear to be included in Bah@r1983 claims. (Docket No. 1 1Y 4%
Docket No. 55 at-42 (“Plaintiff subsequently nonsuited the case and refiled the action in Middle
District of Tennessee on October 15, 2017, adding additional caiiaeson against additional
defendants. Plaintiff's allegationd defamation by Defendants Stockdale, Dunning, and Cox
remain unchanget). That leaves two defendart®koy Russell and Terry Amonettevho are

mentioned in Bohlés § 1983 claims but who have not moved to disrthiese claim$ased on

5> Bohler argues that Harris waived the statute of limitations defensaisigg it only in his latefiled
Rule 12(c)Motion and not his original Rule 12(b)(BYotion or hisAnswer At the time that Harris filed

his Rule 12(c)Motion, however, the Rule 12(b)(8jotion was still pendingThe court, accordingly, will
considerthose motionstogether Bohler, moreover, has not suffered any prejudice from Harris’s
omission, as the timeliness issues in this case were raised by numerous otaer phe court,
accordingly, will not treat Harris's defense as waivBdeln re Cipriang No. 1414826, 2015 WL
3441212, at *8 (E.D. Mich. May 28, 2018)oting that statute of limitations defense that was apparent on
the face of the complaint isitt waived simply because it was raised in a motiondmdis rather than in
the answé'r(quoting Pierce v. Oakland County52 F.2d 671, 672 (6th Cit981); Peacock v. Equifax,
Inc., No. 3:13CV-651PLR-HBG, 2015 WL 1457996, at *1 (E.D. Tenn. Mar. 3012pP(applying rule
that, where no prejudice occurs and statute of limitations defense is raisetiby, the court may hold
that the defense was not waived by failure to include it in an earlgnsise pleading).
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untimeliness althoughboth have argued for dismissahd/or summary judgment on other
grounds.The court, accordingly, will addregssell andAmonettes argumentselevant to their
§ 1983 claim®n the merits.

B. Dismissal of 8 1983 Claims Against Russell on the Merits

1. Procedural Due Process

To succeed onis federal due process clajra plaintiff must show thate possessed a
constitutionally protectedroperty or liberty interest and that the defendants depriveahthat
interest without adequate proce€develandBd. of Educ. v. Loudermjli470 U.S. 532, 538
(1985).Property interests are not created by the Constitution, but are instatetiaead defined
by “existing rules or understandings that stem from an independent source stetie ¢sv."Bd.
of Regents foState Cok. v. Roth 408 U.S. 564, 577 (19725ome—but not aH—public
employees have a protectable property interest in their continued employment dicuigoa
employmenirelated benefitsSeeCrosby v. Univ. of Ky.863 F.3d 545, 552 (6th Cir. ZDji
Puckett v. Lexingtofrayette Urban Cty. Gody, 833 F.3d 590, 605 (6th Cir. 2016). For purposes
of his motion to dismissRussell concedehat Bohler had a property interest in his continued
employment by the FPORussellargues, however, thaBohler has failed to argue a deprivation
of due process associated with that interestat least, has failed to do so with regard to any
actions by Russell

“A constructive discharge may constitute a deprivation of property within the mgeaini
the Fourteenth AmendmehtNunn v. Lynch113 F. Appx 55, 59 (6th Cir. 2004(citing Parker
v. Bd. of Regents of Tulsa Jr. Colb81 F.2d 1159, 1161 (10th Cit992) Stone v. Univ. of
Maryland Med. Sys. Corp855 F.2d 167, 173 (4th CiL988);Findeisen vN. E. Indep. Sch.

Dist., 749 F.2d 234, 2389 (5th Cir.1984);Parrett v. Connersville737 F.2d 690, 694 (7th Cir.
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1984). Russell argues that, even if Bohler was constructively discharged, he hasntibedde
any particular due process to which he was entlilgdvhich he was denied.

In response, Bohler identifies only one alleged violation of due prategsutable to
Russell that Russell, as Bohler superior officer, required Bohler to submit to an interrogation
by a private investigator without the benefit of counsel and without notice oflléyateons
under investigation. Bohler, though, has not identified any basis for claiming thatshaswa
matter of constitutional due processntitted to counsel at that stage of a disciplinary
investigation related to his employmeBohler has identified certain statutory protections to
which officers are entitled when facing disciplinary charges, but they regulyethat certain
process bafforded before discipline is imposed; they do not guarantee a right to full notice of
allegations or a right to counsel as soon as an investigation into an offiyes drean officer is
guestionedSeeTenn. Code Ann. 88 38-8-304, -305.

Bohler arguesthat he was entitled to counséht his interrogationbecause the
interrogation wasimplicitly criminal [in] nature” (Docket No. @ at 3.) Insofar as that is true,
the attendant right to counsel would be unrelated to the deprivation of Bdlolenstitutonally
protected property interest in his employmémthich he identifies in hi€omplaint as the basis
for Count II. (Docket No. 1 § 156.) Bohler cannot simply fandmatch between the right of
which he was deprived and the process to which he wasfdug;claim is about the loss of his
job, he must plead that he was deprived of a level of due process relatedrtetbat.iAt least
with regard toRussell he has not done so. The court, accordingly, will dismiss Count Il as it

pertains to Russell.
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2. First Amendment Retaliation

A cause of action for First Amendment retaliation requires an employesrondtrate
that:“(1) [he] engaged in constitutionally protected speech or conduct; (2) an adveErnsevas
taken against him that would deter a person of ordinary firmness from continuing g emga
that conduct; and (3) there is a causal connection between elements one -aitlatws, the
adverse action was motivated at least in part by his protected condilist.v. Williams 276F.
App'x 417, 418 (6th Cir. 2008{citing Scarbrough v. Morgan Cty. Bd. of Edué70 F.3d 250,
255 (6th Cir. 2006))Russell arguethat Bohler has failed to allege any actionsRussellthat
were in retaliation for any protected speech or conduct.

In response, Bder argues that his First Amendment rights were violated becafise
Bohler came under fire for his Facebook activitisssellgave him“orders . . . not to post
anything on Facebook agdin(Docket No. 1 { 94.)Bohler's allegations however, are
extraordinarily vague. First, BohlerComplaint never actually informs the reader what the
Facebook posts at issue consisted of. Bohler claims that some of his posts had baexda@mstr
threatening, buthatthey were notThe actual content of those posts, however is left a mystery.
(Id. 7 109.) Similarly, Bohler states that he posted a cartoon that Cox construiidaso€ him,
but Bohlerdoes not describe the cartoon, its messagésarontext Instead, Bohler merely
statesthat “the cartoon dl not identify or resemble Cox in any wayld.  93) Of course, a
cartoon might be directed at a person by mocking his perceived attitudes, bellehaviors
without includingan explicitvisual representation of the person himself. Again, however, what
was actually said is left to the imagination because of Bahtigliberate decision to include an

incomplete version of events.

23



The nature of Russé&l order to Bohler regarding future dedbook use is similarly
unclear.Read literallythe commandnot to post anything on Facebook adaiould be read to
suggest that Bohler was ordered never to post anythiRgdebook, for any purpose, at any time
ever again. That such a demand would have been made, however, does not strike this court as
particularly plausible. It may be that Russell merely instructed Bohler npbgb anything
similar to what he had previously posted or ordered him not to post anything about hid confli
with Cox or other FPD officers. It is difficult, though, itwfer what might have been ordered,
given that it is unclear what Bohler said in the first place.

What Bohler has alleged, then, is that he posted something on Facebook, which he has
not describd, and that hevas then ordered to refrain from further Facebook activity, in some
way, in the futureThose allegations fall short of even the relatively forgiving demand that the
plaintiff provide a short and plain statement plausibly suggesting an entitléoneatie. There
is nothing inherently unconstitutional about expecting a public employee to cuntgince
aspects of his social media activity on woekated matterdt is true that estrictions on public
employeesspeech may run afoul of the First Amendment in a number of \#&gsBoulton v.
Swanson 795 F.3d 526, 53-33 (6th Cir. 2015)(collecting cases). Without an explanation of
what those restrictions actually entailed or what speech was at issue, howéaiatjfahas not
set forth a plausible statement that he is entitled to relief. Behierst Amendmentelated
claim directed at Russell, therefore, will be dismissed.

3. Equal Protection

Russell argues that Bohlets Count IV, based on a violation of his right to equal
protection, should be dismissed because he relies impermissibly @asaof-one” theory of

liability that is not applicable to his situatioiThe Equal Protection Clause prohibits
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discrimination by the government thdi] burdens a fundamental rigHg] targets a suspect
class, of3] intentionally treats one differently than others similarly situated withoutatignal
basis for the differencé. Superior Comnims v. City of Riverview, MichNo. 171234, 2018
WL 651382, at *10 (6th Cir. Feb. 1, 201@uotingTriHealth, Inc. v. Bd. of Comims, Hamilton
Cty, 430 F.3d 783, 788 (6th Cir. 2005)). Th#tird kind’ of equal protection violation is often
referred to as d'class-of-one’ violation.” Id. (quoting Taylor Acquisitions, IL.C. v. City of
Taylor, 313 F. Appx 826, 832 (6th Cir. 2009)Ihe “classof-one theory of equal protectign
however, tioes not apply in the public employment contekngquist v. Ore. Dép of Agric,
553 U.S. 591, 607 (2008).

Bohler does not attempt to defend his equal protection cégainst Russelin his
Response tdrussells Motion to Dismiss. (Docket No. 62.) Count IV, accordinglyill be
dismissed as to Russell.

4. Conspiracy

Finally, Russell argues that Bohler has not alleged that Russell was partyof
conspiracy to deprive Bohler of his constitutional rigiise Sixth Circuit has defined a civil
conspiracy under 42 U.S.C § 1983 as follows:

A civil conspiracy is an agreemienetween two or more persons to injure another

by unlawful action. Express agreement among all the conspirators is notangcess

to find the existence of a civil conspiracy. Each conspirator need not know all of

the details of the illegal plan or all dig participants involved. All that must be

shown is that there is a single plan, that the allegecboepirator shared in the
general conspiratorial objective, and that an overt act was committed in
furtherance of the conspiracy that caused injury to the complainant.

Hooks v. Hooks771 F.2d 935, 9434 (6th Cir. 1985). Conspiracy claims must be pled with a

degree of specificityHamilton v. City of Romulygt09 F. Apfx 826, 83536 (6th Cir. 2010).
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Vague and conclusory allegations unsupported by mattacs are insufficient, although
circumstantial evidence of an agreement among all conspirators may prdeigigate proofd.

The only overt acts that Bohler identifies by Russell in furtherance ofalteged
conspiracy are (1) Russallforcing Bohér to submit toan interrogation and (2) Russell
response to Bohles Facebook activities. (Docket No. 62 at 6.) Again, however, Bohler provides
only partial descriptions of the relevant events, without an explanation of how tpedadietions
were in furtherance of an actuanspiracy to deprive him of his constitutional rights. Bdokler
argument, in essence, seems to be that, because he quit due to what he perceived as his
mistreatment by the FPD and Fairview city government, then everyonelletyedly mistreated
him along the way was a coconspirator. Without allegations showing eanagnt to injure him
by unlawful action, however, Bohler has not pled conspiracy. Count I, therefore, will be
dismissed as against Russell

C. Amonette's Motion for Summary Judgment

Amonette has filed a motion for summary judgmenguing thatis only involvement in
this matter was his receipt of a lawfully obtained, redacted version of Bopknsonnel fileand
that such actions do not give rise to liability under any of the claims Bohleaisad in his
Response, Bohler does not appear to disfheéepremise that his claims against Amonette are
based on the assumption that Amonett@ossession of Bohlar personnel file wagither
unlawful or in furtherance of an unlawful objective. A review of the Complaint confirnshtba
plaintiff is alleging that although Amonette may have played a role in the various power
struggles within FPD, his actual involvement in any actions taken against Baohsslfwppears

to be limited to his possessing Bohtempersonnel file, which Bohler contends invaded his
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privacy and was part of an effort to improperly investigate him in retaliation for ing& F
Amendmentprotected activitiegDocket No. 1 1 90-92, 138-49, 168, 185, 187, 200.)

In response to Amonette Statement of Undisputdéacts, Bohler has conceded that
Bryant Beatty Kroll, an attorneysubmitted a June 2, 2016 open records request for certain FPD
personnel files, including Bohler. (Docket No. 106  3Bohler also conceddbat Kroll then
received a redacted versiontbe file. (Id. 1 4-6.) Kroll maintains that he then sent the file to
Stockdale, Dunning, and Amonette. Bohler disputes that contehtioroffers, as his only
ground for that dispute, what he purports to be a copy of the relevant email fromdKrol
Stocldale, Dunning, and Amonette. (Docket No. 4108t 3.) Bohl€rs attorney, in &eclaration,
states that the emdidoes notappear to show any attachméntsvhich, apparently, Bohler
intends the court to take as establishing that Amonette did not, in fact, get the gdigoimam
Kroll. (Id. T 4.) A rudimentary examination of what Bohler has provided, howmeralsthat it
is not, in fact, a printout of the email from Kroll to Amonette and the others, but a prafitaut
later emailforwarding the Krdl email. (d. at 3.) The lack of an attachment on the forwarded
email, therefore, says nothing whatsoever about whether Kroll had attached tma@iefite to
the originalemail If anything, then, Bohler has corroborated the allegation that Amonette
obtained the personnel file from Kroll, who, it is undisputed, obtained it lawfully.

Bohler attempts to rescue his claim by misconstruing a portion of an eartievetig
order by the court. On February 16, 2018, the court denied Bohler discovery intenaedver
the purpose of Amonette’s having a copy of Bohler’s file. (Docket No. 83 at 1.) Theacots:

Amonette states that le®nsiders it to bélegally irrelevant why Mr. Amonette

attorney secured a copy of tR&intiff's personnel file, and . what capacity and
what matterdMr. Kroll was representing MrAmonette in at the time the public

6 Amonette claims that he was repnetsel by Kroll Bohler disputes that Kroll represented Amonette at
the time of Amonette’s receiving a copy of Bohler’'s personnel file. (Oddke 106 1 2.) Amonettdoes
not, however, base his argument on any premise requiring him to establish an attenteglationship.
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records request was matéDocket No. 82  8.) The court construes Amonstte

response as conceding that he is notledtto summary judgment on atheory

that requires, as a matter of law, that he (1) establish angytartpurpose for

accessingBohlers file or (2) establish the scope of any attorokgnt

relaionship with Kroll at the timehe file was obtained. Accordingly, discovery

on thosdwo issues is unnecessary.
(Id. at 2.) Bohler reads the statement that Amorfest@ot entitled to summary judgment on any
theory that requires. .that he. . .establish any particular purpose for accessing Bahfie” to
mean that Amonette cannatgue that he is entitled to summary judgment on the ground that
includes contending that his access to the file was permis§hlee to the contrary, though
the point of the cour$’ language was that Amonette has argueorrectly—that there is no legal
requirement that he have some specific legitimate purpose for having the ditder for his
access to be lawfulTennesseés Public Records Act‘requires that'all state, county and
municipal records shall, at all times during business hourbe qen for personal inspectiday
any citizen of this stateand those in charge of the records shall not refuse such right of
inspection to any citizemunless otherwise provided by state faWwennessean v. Metro. Gowf
Nashville 485 S.W.3d 857, 864 (Tenn. 201@uoting TennCode Ann. § 187-503(a)(2)(A)
(emphasis altered)n other words, the Act makes records availdbleany Tennessee citizen
unless there is some reason, in law, ttet records are exempBohler has identified no
requirement—and the court knows of norethat would require a Tennessee citizen to justify his
access to a public record in terms of some particular purpose, as long asviduat itaation
does not run afoul of some exception to the Act.

The Tennessee Supreme Coftitas interpreted the legislative mandate of the Public
Records Act to be very broad and to require disclosure of government records even wehen the

are significantcountervailing consideratiorisGautreaux v. Internal Med. Educ. Found., Inc.

336 S.W.3d 526, 529 (Tenn. 201tjting Memphis Pubg Co. v. City of Memphig871 S.w.2d
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681, 684 (Tennl1994)). Accordingly, as a public recor@®ohler’s redacted personngle was
accessible, as a matter of law,any citizen of Tennessee upon an appropriate recgesker’s
Count VIl is premised on the assumption that Amohettaving access to Bohlsrpersonnel
file was an“an unreasonable intrusion iniohler’s] privacy,” but Tennessee law is clear that
the redacted personnel file was not private. Although Tennessee does recognii@tsdnased
on invasion of privacy, Bohler has identified none that would cover the situation Sese.
Burnette v. PorterNo. W201001287C0OA-R3CV, 2011 WL 4529612, at *3 (Tenn. Ct. App.
Sept. 30, 2011)“Tennessee recognizes four types of invasion of privdey: unreasonable
intrusion upon the seclusion of another. (b) appropriation of the othexr name or likeness. .
(c) unreasoable publicity given to the other private life. . . (d) publicity that unreasonably
places the other in a false light before the public’) (quoting Restatement (Second) of Torts §
652A(2) (1977);citing Givens v. Mullikin 75 S.W.3d 383, 41{Tenn. 2002);West v. Media
Gen. Convergence, InG3 S.W.3d 640, 643 (Tenn. 2001)).

Of course, an otherwise lawful action may still form the basis of a claimefaliation
under the First Amendment. As the court has already explained, howeverfioatakguires
that some adverse action be taken against the pldgtifie defendanSee Mills 276 F. Apfx
at 418.Bohler has identified no case lawvat would support concluding that merely possessing
an employes personnel file would amount to advarse action. Nor can the claims against
Amonette be salvaged by reframing them in terma afnspiracywith the defendants who did
engage in arguable adverse actions agains{thutnwho have successfully moved for the § 1983
claims against them to besthissed) because all of Bohles allegations that Amonette acted in

furtherance of a shared purpose to unlawfully injure Baduleconclusory and speculativBee
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Hamilton, 409 F. Appx at 835—-36. Amonettés motion for summary judgment, therefore, il

granted.

D. Supplemental Jurisdiction Over State Law Claims

Each of the defendants, other thantiie alreadyvoluntarily dismissed, has shown that
he, she, or it is entitled to dismissal or summary judgment with regard to Gdabrasigh 1V,
which are the only claims that Bohler has raised under federal law. His Complaint nmedes cl
that the sole basis for this casebein federal court was the federal question jurisdiction arising
out of those § 1983 claims. Counts V through X, which plead causes of action under Tennessee
statutes and/or common law, are therefore before the court pursuant to its sofgleme
jurisdiction over related claims. A district court hesipplemental jurisdiction over all other
claims that are so related to claims in #uion within [the cout$’] original jurisdiction that
they form part of the same case or controvér®armichael v. City of Clevelan&71 F. Apfx
426, 434 (6th Cir2014) (quoting 28 U.S.C. § 1367(aflaims form part of the same case or
controversy when theYderive from a ommon nucleus of operative fdcCity of Chi. v. Intl
Coll. of Surgeons522 U.S. 156, 164 (1997QuotingUnited Mine Workersf Am.v. Gibbs 383
U.S. 715, 725 (1966)).

Even where supplemental jurisdiction existeoweverthe court may decline to exercise
thatjurisdiction for the following reasons:

(1) the claim raises a novel complex issue of State law,

(2) the claim substantially predominates over the claim or clawves which
the district ourt has original jurisdiction,

3) the district court has dismissed all claims over whichhas original
jurisdiction, or
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4) in exceptional circumstances, there are other compellingomsa®or
declining jurisdiction.

28 U.S.C. § 1367(c)see also Baer v. R & F Coal Co/82 F.2d 600, 603 (6th Cil986)
(“[P]endant jurisdiction is a doctrine of discretion, not of plairgtiffight’) (quoting United
Mine Workers 383 U.S. at 726 District courts generally have broad didme in deciding
whether todecline or elect to exercise supplemental jurisdiction over state law clémes.
Musson Theatrical, Inc. v. Fedxpress Corp.89 F.3d 1244, 1254 (6th CiflL996) (citing
Transcon.Leasing, Inc. v. MichNat'l Bank of Detroif 738 F.2d 163, 166 (6th Cid984)),
amended by, and reh’g en banc denie@P8 WL 117980 (6th Cir. Jah5, 1998).

Some of the defendartsnamely, Stockdale, Dunning, Cox, Collins, and the City of
Fairview—have expressly asked the court to decline to eseupplemental jurisdiction over
the claims against therieven with regard to the defendants that have not so moved, however,
the court sees little reason to continue to exercise its jurisdiction over Baodtigte law claims.

See Alexander v. ByrtNo. 14-1022, 2014 WL 5449626, at *103 (W.D. Tenn. Oct. 24, 2014)
(discussing authority of court to decline to exercise supplemental jurisdsctéosponte In the
absence of Bohl&s constitutional claims, this case is fundamentally about conflicts betwee
various employees and officers of a Tennessee local government and whether one of those
employees, Bohler, was afforded the protections to which he was entitled undesSesniaw.

The court sees no reason that the federal courts are the forusuitedtfor consideration of

those matters. Accordingly, the court will decline to exercise jurisdiction thnerstate law

claims andwill dismiss those claims without prejudice.
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E. Stockdale, Dunning, and Cox’s Rule 41(d) Motion

Stockdale, Dunning, and Cox have also moved the court, pursuant to Federal Rule of
Civil Procedure 41(d)to grant them costs and attoriefees related to the voluntarily dismissed
state case. That Rupeovides as follows:

If a plaintiff who previously dismissed an actionainy court files an action based

on or including the same claim against the same defendant, the court: (1) may

order the plaintiff to pay all or part of the costs of that previous action; and (2)

may stay the proceedingstilthe plaintiff has complied.
“The plain language of Rule 41(d) makes clear that an award under the rule liesheittound
discretion of the trial couft.Hython v. City of Steubenvi)l€ase Nos. 958629, 953669, 1996
WL 456032, at *4 (6th CirAug. 12, 1996)see also Noel v. Gurero, 479 F. Appx 666, 669
70 (6th Cir. 2012) (granting a motion for voluntary dismissal without prejudice and noting that
this does not unfairly expose a defendant to the possibility of duplicative litigatpenses
because costs may be awarded upon refiling under Rule 41(d)). The Sixth i@scaiplained
that “nothing in the language of Rule 41(d) . suggests that a defendant must show bad faith
before a district court can order payment of costs incurred in a voluntarily skshastion.
Rogers v. WaMart Stores, Ing.230 F.3d 868, 878th Cir. 2000)(quoting Esquivel v. Arau
913 F.Supp. 1382, 1388 (C.OCal. 1996)). Rather, the Sixth Circuit has observed that Rule
41(d) is meant

not only to prevent vexatious litigation, but also to prevent forum shopping,

especially by plaintiffs who have suffered setbacks in one court and dismiss to try

their luck somewhere else . . Hence, Rule 41(d) is also intended to prevent

attempts to gain any tactical advantage Isynissing and refiling tig] suit.
Id. (internal citations omitted).

Bohler responds by arguinfirst, that the court should decline to grant costs because his

decision to dismiss and-fiee was justified by his learnirgonly afier filing his state court
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claims—that he had federal constitutional claims as well. That account of events, howsver, ha
very little to do with Bohlés claims against Stockdale, Dunning, and Cox, which consist
primarily of allegations related to common law defamatidbhe claims againsBtockdale,
Dunning, and Coxmay besufficiently related toBohler’s federal claims to fall within this
court’s supplemental jurisdiction. That does not mean, though, that Bohler is entitled te be fre
of consequences for forcing the parties to start over because he decided to changealhi
theory of the casevith regard to a number of other defendants. An award of @ustkl,
therefore be appropriateBohler argues next that, even if the court awards costs, an award of
attorneys fees would be impermissibledar Rule 41(d), as it has been construed by the Sixth
Circuit. See Rogers230 F.3dat 874 (We now hold that attorney fees are not available under
Rule 41(d).”).

The court declines to impose costs on Bohler in this instance. There is no evidence that
he chose to resort to federal court to avoid some setback in the state progestingsvould
support an award. Moreover, Bohler’s failure to file his federal claimgimely manner means
that he has already paid a steep price for whatever procedural gamesrhansiaip have been
engaged in. The motion for costiereforewill be denied.

V. CONCLUSION

For the foregoing reasons, the defendaktstions toDismiss or forJudgment on the
Pleadings (Docket Nos. 32, 36, 64, 79, 89, 92, 95, 107)Asndnettés Motion for Summary
Judgment (Docket No. 74) will be granted. The Rule 41(d) motion filed by Sto¢Kdlataing,

and Cox (Docket No. 34yill be denied.
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An appropriate order will enter.

ENTER this 14 day of June 2018.

At oy —

ALETA A. TRAUGER
United States District Judge
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