Bohler v. City of Fairview, Tennessee et al Doc. 134

UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

DAVID PAUL BOHLER,
Plaintiff,

Case No. 3:17-cv-1373
JudgeAleta A. Trauger

V.
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TIMOTHY SHANE DUNNING, JOSEPH
COX, RONNIE SCOTT COLLINS, PATTI
CARROLL, TONEY SUTTON, SHANNON
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TERRY HARRIS, SCOTT SMITH,
TERRY AMONETTE, ROY RUSSELL,
ZACH HUMPHREYS, and BRANDY
JOHNSON,
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Defendants.

MEMORANDUM

David PaulBohler has filed a Motion to Alter or Amend Judgment (Docket No. 119), to
which Responses have been filed by Terry Amonette (Docket No. 123), JosephirGathyT
Shane Dunningand Patrick H. StockdaléDocket No. 124), the City of Fairview (Docket No.
125), and Patti Carroll, Shannon Crutcher, Stuart JohresmhToney SuttonDocket No. 127),
and Bohler has filed a Reply (Docket No. 131). For the reasons set out Bereler’'s motion

will be granted in part and denied in part.
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BACKGROUND AND PROCEDURAL HISTORY!

Bohler is a former detective with the Fairview Police DepartmdfR)’) in Fairview,
Tennessee small city in Williamson County. (Docket No. 11 1-2) On November 28, 2016,
Bohlerfiled a Complaint in Williamson County Circuit Court against Stockdale, Dundnog,
and the City of Fairview, pleading claims for defamation and violations ofdéhmeessee Public
Protection Act (TPPA") related to the events leading upBohler’'s depature from the FPDn
October 2016. (Docket No. 3b) On July 19, 2017, he notified the Circuit Court of his intent to
voluntarily dismiss the stateourt action, and an order to that effect was entered on August 4,
2017. (Docket No. 35-2.)

In a Declarabn later filed with this court, Bohles nowformer, thercurrentattorney,
Stephen E. Graubergezxplainedthat his“original intention was to file suit in federal court
alleging, among other claims, a violation of Due Prdcésg that“preliminary research and
evidence in had led [him] to believe that [Bohler], as a Fairview police officer, did not have a
property interest in his employment, which negated a required element of the Digs elaicd’
(Docket No 571 § 3.) Believing that he laekl a federal claim or any other basis for federal
jurisdiction, Bohler filed in state couritiowever, according to Bohler attorney,'a subsequent
filing in federal court by counsel for . . . Stockdale and Dunhimgtheir own, separatéderal
suit against the city‘revealed supporting evidence and a strong argument that Fairview police
officers do in fact have a property interest in their jofds. 1 6.) Bohler and his counsel therefore
agreed that they would drop the state lawsuit and file in federal douff.&.)

On October 15, 27 Bohler filed his Complaint in this court. (Docket No. 1.) He asserted

claims under 42 U.S.C. 8§ 1983 agasmteradefendants, including many who were not included

! The facts underlying this case are set out in detail in the ‘Galume 19, 2018 Memorandug®ocket
No. 115 at 2-12.)



in his original statecourt complaint. Ifl.) He also asserted a number of state law claildg. It

the months following Bohlés filing of hisfederalComplaint, a number of motions were filed: a
Motion to Dismiss filed byCox, Dunning,and StockdaléDocket No. 32); a Motion to Dismiss
filed by Roy Russell (Docket No. 36); a Motion to Dismiss filed by Terryislé@Docket No. 64);

a Motion to Dismiss and/or Motion f@ummary Judgment filed Bhmonette (Docket No. 74); a
Motion to Dismiss Filed by Scott Smith (Docket No. 79); a Motion to Dismiss file@dyoll,
Crutcher, Johnsomnd Suttor{Docket No. 89); a Motion for Judgment on the Pleadings filed by
Ronnie Scott Collins (Docket No. 92); a Motion for Judgment on the Pleadings filed Bytyhe

of Fairview (Docket No. 95); a Motion for Judgment on the Pleadings fileddogid{Docket No.

107); and a Motion for Costs from Previous Action filed by Cox, Dunning, and Stockdale (Docket
No. 34). On June 19, 2018, the court entered a Memorandum and Order granting the various
dispositive motions and denying the motion for costs. (Docket Nos:16155pecifically, the

court held that Bohlés claims under 42 U.S.C. § 1983 were untimely disdchissed the claims
against the defendants who had raised thetstaf limitations in their motions; dismissed the §
1983 claims against Russell on the merits; granted summary judgment to Amonetkes|aret

to exercise supplemental jurisdiction over Boldestate law claims.

On July 18, 2018, Bohlernow represented by new counsdiled a Motion to Alter or
Amend Judgment, arguing that the court erred by dismissing the claims aganesios the
defendants as untimel{Docket No. 119.He further argues that the court should reconsider its
decision not to exercise supplemental jurisdiction ovestat law claimsHe does not dispute
the courts rulings on the federal claims agaisitt Collins, Terry Amonette, Roy Russell, or

Scott Smith(Id. at 2 n.1.)



LEGAL STANDARD

Under Rule 59(edf the Federal Rules of Civil Procedugecourt may alter or amend a
judgment based on: (1) a clear error of law; (2) newly discovered evidence; (3) raanimg
change in controlling law; or (4) a need to prevent manifest injusitsure Caviar, LLC v. U.S.
Fish & Wildlife Serv,. 616 F.3d 612, 615 (6th Cir. 201@jting Intera Corp. v. Hendersom28
F.3d 605, 620 (6th Ci2005)) A motion under Rule 59(e) is not, however, a vehicle for presenting
new legal arguments that could have been raised before a judgment wasRegexdMiller
Music, Inc. v. Sony/ATV Puy| LLC, 477 F.3d 383, 395 (6th Cir. 200Zgisure Caviay616 F.3d
at 616 (noting movaritcannot use a Rule 59 motion to raise arguments which could, and should,
have been made befgregment issue€d(citation and internal quotation marks omittedh the
Sixth Circuit,”[t]he grant or denial of a Rule 59(e) motion is within the informed discretion of the
district court, reversible only for abus&gtts v. Costco Wholesale Cqrp58 F.3d 461, 467 (6th
Cir. 2009) (quotingscotts Co. v. Central Garden & Pet C403 F.3d 781, 788 (6th Cir. 2005)).

ANALYSIS

In its original Memorandum and Order, the court resolved the federal claired tais
Bohler and declined to exercise jurisdictimrer thestate law claimsAccordingly, the court will
first consider whether Bohler is entitled to resurrect some or all of his fextras under Rule
59(e) and will then turn, if necessary, to state law claims

|. Federal Claims

A. Claims against the City of Fairview

Bohler argues first that the court should not have dismissed his claim agaiG#lytbé
Fairview as untimely because his cause of action against the City was timdelyTlennesség

savings statute, Tenn. Code Ann. 812805.Bohler concedes that he ditbtoriginally make this



argument in response to the C#ymotion but argues that he should nevertheless be allowed to
raise it nowbecause failing to apply the savings statute would amount to a clear errorasfdaw

a manifestnjustice The City responds that Bohlsrfailure to raise the savings statute amounts to
a waiver and thaRule 59(e) does not provide an avenue for him to put gortew argument that

he failed to raise at the appropriate time. The City argues ndxtetren if the savings statute
argument is properly before the couhe argumentails, because the savings statute does not
apply to Bohler's 8§ 1983 claim.

Generally speaking;Rule 59(e) motions are aimed etconsideration, not initial
consideration,” and therefore are not considered an appropriate avenue foraraissug for the
first time.Sault Ste. Marie Tribe of Chippewa Indians v. Engld6 F.3d 367, 374 (6th Cir. 1998)
(quotingFDIC v. World Univ. Inc.978 F.2d 10, 16 (1st Cir. 1992Bohler can hardly be said to
have lacked the opportunity to consider the full range of possible responses to thenatiyaine
his § 1983 claims were untimely. To the contrang statute of limitations was raised multiple
times by multiple partiegSeeg e.g, Docket No. 791 at 4-5; Docket No. 90 at-810 Docket No.

93 at /8; Docket No. 8 at 78; Docket No. 108 at-&). Specifically, the argument that Bohker
claims were barred by the ogear statute of limitations was raised at least as early as Scott
Smith's Amended Answer on December 20, 2017. (Docket No. 59 at 9.) Theadidgted that it
wished to raise the defense itself in its February 8, 2018 Mtdidimend AnswefDocket No.

77 at 1), which was grantedunopposed-en March 1, 2018Docket No. 86 at 1seeDocket No.

88 1 212) The Cityindicated that it intended to rely ahe statute of limitationas a basis for
judgment on the pleadingsweek lagr. (Docket No. 96 at 71 his Response to the Cisymotion,
Bohler made no mention of the savings statute and, indeed, made no attempt at alidtdheefe

timeliness of ay 8 1983 claim accruing as of the date of his resignation notice. Instead, e mere



argued for slightly later dates of accrual. (Docket No. 101-4t) Z'hose arguments failed as a
defense to the Motion for Judgment on the Pleadings, and Bohler doegugirahis Motion to
Alter or Amend, that the court erreetlearly or otherwise-in its determination of the initial date
of accrual.

The court filed its Memorandum and Order resolving the various pending motions on June
19, 2018. (Docket Nos. 115 & 116.) Bohler, by that point, had had months during which he could
havesought to file supplemental briefing if he realized he had failed to raise anamipssue
Moreover, it was Bohlés own counsel, with Bohles consentwho made the wholly voluntary,
straegic decision to dismi€Bohler’'s statecourtclaimsin the first placeBohler and his counsel
could have, at the time, made sure that they knew what they would need to do and argue in order
to establish that his federaburt claims would be considergdhely. Allowing Bohler to raise the
savings statute now, after so many failed opportunities to deadd be, at the very least, near
the outer bounds of what is contemplatedRioje 59(e)SeeRandys Towing, LLC v. Charter Twp.
of OscodaNo.16-10806, 2016 WL 5745552, at *2 (E.D. Mich. Oct. 4, 20@®)laintiffs statute
of limitations argument is not based on any newly discovered evidence or anynimgmcieange
in law. Plaintiffs are therefore foreclosed from raising the argument in gtarfstance in this
post-judgment motiof).

Moreover, &en if the court were inclined to apply Rule 59(e) to give an appropriate
plaintiff a second chance to present a new argument basieel savings statute, the movant would
need to show not only thtie savings statute woutdlearly apply to his claims, bulsothat no
other ground for dismissal or judgment on the pleadings raised by the defendant wanttoffici
support the judgment. As Bohlemew counsel is no doubt aware, the statute of limitations is

simply one argument, out of several, that the City of Fairvased in its motionNevertheless,



Bohler devotes the entirety of his briefing to arguing that the 'sostatute of limitations
conclusion was erroneous and represents a manifest injustice. No manifesteinhusivever,
would result from dismissing a claim under the statute of limitations, when the claim wags simp
destined to be dismissed on the merits. In order to justify his Motion to Alter or Arhenefore,
Bohler musshow, at a minimunthat both (1) the savings statutearlyapplies to his claim; and

(2) none of the other grounds for dismissal raised by the Gisyneritorious.

1. The Savings Statute

“The statute ofilnitations applicable to a 8§ 1983 action is the state statute of limitations
applicable to personal injury actions under the law of the state in which the § 1983 dash ar
Eidson v. Tenn. Dépof Childreris Servs 510 F.3d 631, 634 (6th Cir. 2007). The applicable
limitations period in Tennessee is one year. Tenn. Code Ann381P4(a);see Howell v. Farris
655 F. Appx 349, 351 (6th Cir. 2016)Although the applicable time period is borrowed from
state law, thédate on which the statute of limitations begins to run in a § 1983 action is a question
of federal law” Howell, 655 F. Appx at 351 (quotindzidson 510 F.3d at 635). Under federal
law, the limitations period ordinarily begins to rlwhen the plaintiff knows or has reason to know
of the injury which is the basis of his actibimd. That is, the cause of action accrues upon the
occurrence of the event tHahould have alerted the typical lay person to protect his or hef right.
Id. (quotingKuhnle Bros., Inc. v. Cty. of Geaudd)3 F.3d 516, 520 (6th Cir. 1997)). At that point,
the plaintiff has &complete and present cause of actisach that he majfile suit and obtain
relief.” Johnson v. Memphis Light Gas & Water Diti77 F.3d 838, 843 (6th Cir. 2015) (quoting
Wallace v. Katp 549 U.S. 384, 388 (2007)As this court held, authoritative Supreme Court

precedent establishes that Bohdeclaims for constructive discharge accrued on the day he



submitted his resignation, October 13, 2016. (Docket No. 115 aitlfyGreen v. Brennanl36
S.Ct. 1769, 1782 (2019 Bohlerfiled his federal suit a yeand two daysater.

Tennesseés savingsstatutepermits a plaintiff to revivevoluntarily dismissed claims
among othersagainst a defendant, provided that the claims aesserted within one year of a
non-merits dismissal

If the action is commenced within the time limited by a rule or statute of limitation,

but the judgment or decree is rendered against the plaintiff upon any ground not

concluding the plaintiff right of action . .the plaintiff. . .may commence a new

action within one (1) year . . ..

Tenn.Code Ann. 28L-105(a). Thesavings g&atute expands the time a plaintiff has to refile a claim,
when the original complaint and the new complaint allege substantially thecaas®of action,
includingidentity of the parties-oster v. St. Joseph Hosf58 S.W.3d 418, 422 (Ten@t. App.
2004).The savings statuis intended‘to aid the courts in administering fairly between litigants
without binding them to minor and technical mistakes made by their counsel in ititeypine
complexities of the laws of proceduré&oster, 158 S.W.3d at 422 (quotiridenley v. Cobp916
S.W.2d 915, 917 (Tenl996)).Because Tennessee law favors the resolution of disputes on their
merits, thesavings tatute isconsideredemedial ands to be construediberally in furtherance of

its purposeFreeman vCSX Transp., IncNo. M201601833COA-R9-CV, 2011 WL 1344727,

at *4 (Tenn.Ct. App. 2011)(citing Balsinger v. Gass379 S.W.2d 800 (1964)Energy Sav.
Prods, 737 S.W.2d at 78%0oster, 158 S.W.3d at 422enley 916 S.W.2d at 916¢ee alsd.aney
Brentwood Homes, LLC v. Town of Colliervill#44 F. App’x 506, 510 (6th Cir. 2005).

For the savings statute to applj]t‘is not necessary that the two complaints be identical,
only that the allegations arise out of ame transaction or occurrericEoster, 158 S.W.3cat

422 (iting Energy Sav. Prods737 S.W.2d at ZB-89. The Sixth Circuit has held that, where

appropriate, the savings statute can be applied to a § 1983 addespite the fact that the earlier



filed complaint included only stadaw torts if the“same transaction or occurreicequirement

is met See Moore v. Fieldgt64 F.2d 549, 550 (6th Cir. 197Bohler’s statecourt complaint
focused, in large part, on his history of feuding with Stockdale, Dunning, and Cox and his
allegations that, in the course of their intradepartmental battles, Stockdalen@uami Cox
defamed him. (Docket No. 3611 858.) It did, however, also address the events surrounding his
alleged constructive termination, which form the core of his claims agairSttthef Fairview in

this court(Id. 1 56-73.)Bohler filed his stateourt complaint a month and a half after his alleged
constructive discharge, and it is undisputed that his claims were, at thatipgeht. Those claims
were voluntarily dismissed on August 4, 2@Docket No. 352), and he filed his federal complaint

on October 15, 2017, well within a year of that meiits dismissal (Docket No. 1lf, therefore,
Bohlerhad raised th savings statutat the appropriate time, the colikely would have move

on to consider whethduis claims against the City should have been dismissed on other grounds.
The court will proceed to that analysis at this point.

2. Merits: Claim for Violation of Procedural Due Process

The Due Process Clause of the Fourteenth Amendment providéfnjbabtate shall . .
deprive any person of life, liberty, or property, without due process df la. Const. amend.
XIV, 8§ 1. “The due process clause has both procedural and substantive compdtemie. v.
Douglas 763 F.3d 573, 588 (6th Cir. 2014). To establish a § 1983 claim for a violation of
procedural due process,péaintiff “must allege facts showing (1) that he was deprived of a
constitutionally protected liberty or property interest; and (2) that he dickoeive the required
process. Bright v. Gallia Qy., 753 F.3d 639, 656 (6th Cir. 2014) (citi@develand Bd. of Educ.

v. Loudermil] 470 U.S. 532, 538, 54 (198%)eary v. DaeschneR28 F.3d 729, 7442 (6th Cir.

2000)).



Bohler premises his claim that the City of Fairview violated his right to procedural due
processon hisallegedproperty interesin his continued employment, which he lost, he argues,
through constructive discharge culminating in his resignation. (Docket No. 1 fF&63n
employets conduct[t] o constitute a constructive discharge, the employer must deliberagatg cr
intolerable working conditions, as perceived by a reasonable person, with the intention of forcing
the employee to quit and the employee must actually quitoore v. Kuka Welding Syd.71
F.3d 1073, 1080 (6th Cir. 1999). When analyzing working conditiores/aet factors include:

(1) demotion; (2) reduction in salary; (3) reduction in job responsibilities; (4)

reassignment to menial or degrading work; (5) reassignment to work under a

younger supervisor; (6) badgering, harassment, or humiliation by the employe

calculated to encourage the empldgaesignation; or (7) offers of early retirement

or continued employment on terms less favorable than the emjsofgeener

status.

Logan v. Denny’s259 F.3d 558, 569 (6th Cir. 2001) (citation omitted).

According to his Complaint, on October 11, 2016, Botigped and submitted a grievance
via email to Interim Chief Smithand“emailed copies of his grievance and a recording of the
meeting to Mayor Carroll, Commissioner Crutcher and Commissioner Bigéadicket No. 11
124.)That grievance concerned the possibility that Bodlgosition was being eliminated in an
upcoming reorganization and that he would, therefore, be demoted and face a reduction in salar
(Id. 111 123-125.)City Manager Collins scheded a grievance hearing for October 13, 20L®b. (

1 126.) When Bohler learned who would be presiding over the hearing, he chose instead to resign
rather than face what he considered a biased ;pdPlaintiff realized that he was going to be
denied dueprocess in the matteEaced with a demotion, a $10,000 pay cut, and deliberate

assignment into a retaliatory and hostile environment, Plaintiff was forceditm reom the

Fairview Police Departmerit(ld. 1 128.)

10



The facts that Bohler has alleged,déathe light most favorable to him, are sufficient to
support a claim of constructive discharge, particularly in light of the apparent thatahis
continuecemployment would be at a lesser rank and salary. He has, therefore, alleged aa®privat
of a property interest, at least insofartescan ultimately establish that he possessed such an
interest in his employment, which the City does not presently didputeder forBohler’s claim
to survive, howeverhe mustalso allege facts sufficient to establish teecond elementf a
procedural due process claira denial of theorocedures required for the government to deprive
him of thatproperty interest.

Bohler's Complaint is replete witblaims that he was treated unfairly in various ways
with regad to disciplinary investigations against him, with regard to the enforcement 66 FPD
social media policiesandwith regard tathe FPD’sinterpretation of its nepotism rulet®, name
just a few.What Bohlerwas required to allege, however, was not some general environment of
unfairness, but a denial of due process with regard to the deprivatibe secificoroperty or
liberty interest on which his claim was basBdhlefs numerous complairtsup to andmcluding
those regarding the grievance hearirgl involved injuries, real or hypothetical, other than the
loss of his jobFor exampleBohler may argue that he was not going to be afforded due process
with regard to his potential demotion and loss of salary, but he was never acuoadied and his
salary never actually reducetile may allege that investigations into his alleged wrongdoing were
unfair, but he was never disciplined in a way that could form the bastkepfiaation ofa property
interes under the 14th Amendment. The deprivation that is alleged toduawally occurred was
his constructivderminationbased on the cumulative circumstances he faced, including, but not
limited to, the neverealized threat of a demotioBohler, therefore, was required to plead facts

establishing a denial of the procedures ttuan employee faced with a constructive discharge

11



Some courts have suggested that least generally speaking, public employees

resignation“foreclose[s] [him] from ‘seek[ing the protections of [his] previous rights as an
employeé and that, therefore, arfglaim thatlhe] was not given procedural rights to whitte]

was entitled accordingly must fdilRichardson v. New York City Bd. of EQu&ll F. Appx 11,

14 (2d Cir. ®17) Quoting Finley v. Giacobher9 F.3d 1285, 1296 (2d Cir. 1996))he Sixth
Circuit, however, has acknowledged that an individual alleging constructive discharge aig be
to make out a claim for deprivation of procedural due proadated to thatlischargeSeeNunn

v. Lynch 113 F. Appx 55, 60 (6th Cir. 2004Even if some due process rights apply in such cases,
however, the fact that the employee facedoastructive dischargerather than an official
termination, mayaffect the type of process that is practicable or even possible. A congtructiv
discharges, by its natureinformal, what is happening at the surface, on a formal level, conceals
what is happening underneatimamely, that a person i®ing fired without his employ&r ever
acknowlelging as muchThesub rosanature of theerminationwill, at least in many cases, make
constructive discharge an ill fit to the typical modeaqiredeprivation notice and hearing. It does
not seem feasible, after all, to expect an employer to provide notice and a teanmgmployee
about that employés own resignationThe Sixth Circuit, accordingly, has recognized that,
generally speakingf an employets “resignation was a constructive discharge, he argualpy ha

a right to gpostdeprivation hearin.Nunn 113 F. Appx at 60(emphasis addegee also Hoover

v. Cty. of Broome340 F. Appx 708, 711 (2d Cir. 2009jendorsing rule thatonly a post
deprivation remedyis] practical where the employee allggjea coerced resignatidr(citing

Giglio v. Dunn 732 F.2d 1133, 1135 (2d Cir984). But see Jefferson v. Jefferson Cty. Pub. Sch.

Sys, 360 F.3d 583, 587 (6th Cir. 200@ssuming‘for purposes of this appeal tHal five-day

12



suspension without pay and coerced retirement constitute the deprivation of a propegst int
requiring a preloss hearihg

None of Bohlers allegations suggesthat he sought or was denied any paegprivation
review of his termination. Instead, he would have the court take the allegsstipral violations
associated with the deprivation that did not oeeliis demotion and reduction in salarand
impute them to thdeprivation that allegedly did, hisrmination. He has not, however, identified
anylegalbasis for doing so. The court, therefore, would dismiss his procetigpiocess claim
even if timelyfiled.

3. Merits: Claim for First Amendment Retaliation

A cause of action for First Amendment retaliation requires an employesrondtrate
that:“(1) [he] engaged in constitutionally protected speech or conduct; (2) an adveErsevas
taken against him that would deter a person of ordinary firmness from contineinggige in that
conduct; and (3) there is a causal connection between elements one-afilaiis, the adverse
action was motivated at least in part by his protected coridddts v. Williams 276 F. Apfx
417, 418 (6th Cir. 2008) (citin§arbrough v. Morgan Cty. Bd. of Edud.70 F.3d 250, 255 (6th
Cir. 2006)).Public employees such &ohler generally have no right to object to conditions
placed upon the terms of employmenncluding those which restrigt[the exercise of
constitutional right$,but “[tlhe First Amendment protects a public empldgeeght, in certain
circumstances, to speak as a citizen addressing matters of public coGaroetti v. Ceballos
547 U.S. 410, 417 (2006) (quoti@pnnick v. Myers461 U.S. 138, 143 (1983 accord Keeling
v. Coffee Cty.541 F. Appx. 522, 526 (6th Cir. 2013). Accordingly, the Sixth Circuit has held that
a public employées speech is constitutionally protected if (1) in making the speech, the employe

was speaking as a citizen, and notaagublic employee acting in furtherance of his ordinary

13



responsibilities; and (2) the speech was on a matter of public coBoeriton v. Swanseir95 F.
3d 526, 53132, 534 (6th Cir. 2015). The question of whether a public employee engaged in
constitutonally protected speech is a question of law that is determined by theMayinew v.
Town of SmyrnaB56 F.3d 456, 464 (6th Cir. 2017).

Bohler has argued that he made public statements on matters of public condeutapgart
the allegedly pervasiwgrongdoingamong some members of the FPD, and was retaliated against
because of it. The City of Fairviésvonly argument isupportof a judgment on the pleadings in
its favor with regard to First Amendment retaliation based on Beldenstructive discharge was
that his claim was untimely. (Docket No. 96 at Jefause that constructive termination was a
key part of his stateourtiawsuit, however, Bohler was entitled to rely on the savings statute to
render his otherwise untimely claim timely. Several individual parties congiycdisputed the
application of Bohlés First Amendment retaliation claim to them, either because he alleged no
facts meaningfully tying them to any retaliatory actions or because thénéadid allege didhot
rise to the level of an adverse action. The City, however,nfede no such argument. A
constructive termination would clearly be sufficient to form the basis efadiation claim, and
Bohler has alleged facts supporting an inference that he was effectively cotnaasigning in
retaliation for his having raised public concerns about wrongdoing in the depa@utstanding
issues may exist with regard to whether Bohler's statements were maaefimtherance of his
responsibilities, but he Baled at least some facts to the contrary, and the City based its argument
on timeliness, not the merit&ccordingly, the court would not have dismissed this aspect of his

claim against the City

2 Bohler alschas suggestetthat he was subject to retaliation in the form of the allegedly unlaedeipt

of his personnel record by Terry Amonette. As the court explained in its dddimorandum, the release
of Bohlefs pesonnelrecordappears very likely to have been a lawhand, indeed, legally required
response ta Public RcordsAct request. (Docket No. 115 at-3D.) In any event, as the court has already

14



4. Merits: Equal Protection Claim

Bohler’'s § 1983 claim under the Equal Protection Clause against the City would fail for

the same reasons that the court held it to fail against Russell in its earlier Memurhadelies

on a theory of equal protection that does not apply to employment dec{§looket No. 115 at
24-25.) Generally speaking;[tthe Equal Protection Clause prohibits discrimination by the
government that{1] burdens a fundamental rigli2] targets a suspect class,[8} intentionally
treats one differently than others similasijuated without any rational basis for the differefice.
Superior Comniaos v. City of Riverview, MichNo. 171234, 2018 WL 651382, at *10 (6th Cir.
Feb. 1, 2018]quotingTriHealth, Inc. v. Bd. of Comims, Hamilton Cty,. 430 F.3d 783, 788 (6th

Cir. 2005). Where the'third kind’ of equal protection violation is based on the singling out of the

plaintiff alone, it is typically referred tas a* classof-one’ violation.” Id. (quoting Taylor
Acquisitions, L.L.C. v. City of TayloB13 F. Appx 826, 832 (6th Cir. 2009)) he*classof-one
theory of equal protectighhowever, ‘tloes not apply in the public employment contehgquist

v. Ore. Dept of Agric, 553 U.S. 591, 607 (2008ohler has not made any meaningful effort to
refute argumentthat his“class of ontargument fails here. Accordingly, the court would dismiss
that claim even if timelyfiled. Bohler has established that only one federal claim against the City

would survive on the merits: his claim for First Amendment retaliation.

B. Claims Against | ndividual Defendants

As Bohler concedes, the only defendant for whomdrerely on the savings statute to
insulate his § 1983 claims is the City of Fairview. He has not raised § 1983 claimst dga
individual defendants who wengcluded in the stateourt caseand the individuals against whom

he has asserted § 1983 claims were added, for the first time, in this casguee however, that

held, the release of the records is not a sufficient basgdting a claim of First Amendment retaliation.
(Id. at 29-30.) Bohler does not dispute that aspect of the oeat'lier ruling irhis present motion.

15



the court clearly erred by dismissing the claims against some of those uradlidefendnts—
nameay Patti Caroll, Shannon Crutcher, Stewart Johnson, and Toney Sutton, also known as the
“Commissioner Defendants*because theccrual of thestatute of limitations against those
defendants wadelayedby their fraudulent concealment of their it@ment in the*wrongful
schemeé against Bohler. (Docket No. 119 at 2.) As with the savings statute, Bohler corttatdes t
he never raised this argument in his original briefing. In his Responde t€dmmissioner
Defendants, as in his Response to the,@iyhler merely argued for later dates of accrual
arguments that Bohler’'s new counsel does not argue that the court erred ingejecti

“The law of limitationgin a § 1983 casdpcuses on the event that caufibe plaintiff's]
harm, not on the identity of the perpetrator of the ha@ardy v. Bicigg No. 12cv-11114, 2012
WL 5986630, at *3 (E.D. Mich. Nov. 29, 2012Jederal procedural law provides that a plaintiff
need not be aware of every detail or person involved inrgabss injury for the limitations period
to commencé.Easterly v. BuddNo. 4:06cv-00186, 2006 WL 2404143, at *8 (N.D. Ohio Aug.
18, 2006) (citation omitted) “Accrual simply does not await identiftbtan of a particular
wrongdoer.”Marksbury v. ElderNo. 5:09ev-24-REW, 2011 WL 1832883, at *4 (E.D. Ky. May
12, 2011) (citation omitted) Accordingly, Bohlers alleged ignorance of the individual
Commissioner Defendantsvolvement in the scheme against himauld not, in of itself, affect
the tolling or unning of the statute of limitations. Bohler argues, however, not only thathie wa
ignorant of the Commissioners Defendaimtsolvement in the underlying illegal actions against
him, but that those defendants affirmatively and fraudulently concealed that imewiize

As a preliminary matter the court notes that, despite Bdlsleargument that the
Commissioner DefendantBaudulent concealment delayed accrual, the Sixth Circuit has treated

fraudulent concealmerm § 1983 caseas a doctrine related to tolling, not accrigte Guy v.
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LexingtonFayette Urban Cty. Gow, 488 F. Appx 9, 18 (6th Cir. 2012)Drake v. City of Detri,
Mich., 266 F. Appx 444, 44849 (6th Cir. 2008) Dowdy v. Prison Health Sery21 F. Appx
433, 435 (6th Cir. 2001 )arrett v. Kassel972 F.2d 1415, 1428 (6th Cir. 199%) manycases
that distinction may be academic and unimportant. In a 8§ 1983 case, howevertiriogariss
essential to determininghich law governsAccrual, as the court hassdussed, is governed by
federal law;tolling, on the other hand, is treated as paihefstatute of limitations itself and is
therefore governed by state law, as long as the relevaritsstales*are not'inconsistent with
federal law or policy! Roberson v. Macnicpb98 F. Appx 248, 250 (6th Cir. 2017quoting
Johnson 777 F.3cat 845).

Under Tennessee law, a claim of fraudulent concealassairtedo toll the running of the
statute of limitations contains four elements:

(1) that the defendant affirmatively concealed the plaistifijury or the identity

of the wrongdoer ofailed to disclose material facts regarding the injury or the

wrongdoer despite a duty to do €8) that the plaintiff could not have discovered

the injury or the identity of the wrongdoer despeasonable care and diligence;

(3) that the defendant knetlat the plaintiff had been injured and the identity of

the wrongdoer; and (4) that the defendant concealed materiahatfon from the

plaintiff by withholding information or making use of some device to mislead the

plaintiff in order to exclude suspicion or prevent inquiry.

Redwing v. Catholic Bishop for Diocese of MempBi3 S.W.3d 436, 4683 (Tenn. 2012)
(citations and internal quotation marks omitted).

In support of his fraudulent concealment argument, Bdtdersubmitted a Declaration in
which he describes learning, in June 2017, that the Commissioner Defendants had been involved
in initiating a 2016 Williamson County Sheri#f Office (WCSQO') investigation of the FPD.
(Docket No. 1191 1 2.) He alleges thdte Commissioner Defendants concealed their involvement

in the WCSO investigation by denying that involvement both publicly and to Bohlerlhi(hge

1 9.) His attempts to tie the Commissioner Defendam®Ilvement in the WCSO investigation
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to his ownalleged injurieshoweverare decidedly tenuous. Bohler has not alleged that the WCSO
investigationwas the reason for his constructive termination. He was merely unhappy with the
results, which he believed gave short shrift to some of the allegations again$tRithefficers

with whom he had been feuding. (Docket No. 1 71062 He attempts to tie the allegedly
concealed involvement in the WCSO investigation into his own claims as follows:

The admission about the Boasdnvolvement \as important bcause much of my

lawsuit already concerned the malicious nature of the Slsemftestigation. |

already possessatumerous items of evidence about the twisted nature of that

investigation. But until Crutchexdmitted the Board involvement, | was undéne

impresson that the Board members wenainvolved. In fact, because of their

deliberate deception, | wasnder the faulty impression th&oard members

(Crutcher especially) were actually on miges during the dispute about my

constructive discharge.

(Docket No. 1191 | 8.) As has so often been the case in this litigation, Bohler appears to be
confusing the broad category of circumstances he feels wronged about withrtesnaategory

of what he has actually sued fém.order for fraudulent conckaent to apply, the Commissioner
Defendants would have to hafdg concealed Bohlés injuries, which it is agreed they did n(&)
concealed that they were responsible for those injuri€3) aithheld some material fact that they

had a duty to discles At most, though, Bohler has alleged that @@mnmissioner Defendants
concealed the nature and extent of their involvemeanmatter withonly a tangential relationship

to Bohler’s actual constructive discharge.

The Commissioner Defendahtsonnectionto Bohler’'s alleged constructive discharge,
however, has never been particularly concealed. Bohler has consistenttgimealirthat his
constructive discharge culminated with his denial of an unbiased panel wittd reghis
demotionrelated grievanceAmong the allegedly biased panelists whom Bohler has identified

were Mark Sutton and Codes Director Wayne Hall. (Docket No. 1 § 126.) Prior to his pae

announced, Bohler had emailed copies of his grievance to Commissioner Defendaha@arrol
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Comnissioner Defendant Crutcher, and both had declined to intercede on his bhéh®li.24.)
Bohler's Complaintmoreover, alleges that the Commissioner Defendants first started publicly
protecting Mark Sutton no later th&ugust 16, 2016-months before thalleged constructive
discharge (Id. { 116.)Hall's alleged bias wamerelythat he was a close personal friend of
Commissioner Defendant Toney Suttord. ( 126.) In other words, before his constructive
discharge even occurreBohler knew thafl) atleast two of tk Commissioner Defendartiad

been made aware diis grievance andchad donenothing to protecor assistBohler; (2) the
Commissioner Defendants had used their authority to protect one of the allegsetydmaclists

in the recent pasgnd (3) another Commissioner Defendant was so hostile to Bohler that the very
presence of one of that Commissidsdriends on the panel creatadunfair processrhose facts
provided much more reason to suspect the Commissioner Defendants’ involvement than the
tenuously relevant fact that they were involved in the wholly separate Wi¥@€tigation.That

the Commissioner Defendants may have concealed some secondary facteosigiote support

a claim of fraudulent concealment, let alone establish that clear error or maiifsteroccurred
when the court declined to raise the argunseiat sponteThe court, therefore, will neevivethe

§ 1983claims againsthe Commissioner Defendants.

C. Application of Rule 59 to the Federal Claims

Bohler has demonstrated that his claims against the City of Fairview were not, in fact,
untimely, although he has failed to do so with regard to any other defendant. He has atso show
that, while some of the federal claims he pled against the City were insuiffori the face of his
Complaint, one of those claims was sufficient to survive a motion to dismiss or motion for
judgment on the pleadings. Merely showing that a party would have prevailed oguareat it

failed to raise is, as the court has explained, not typically a sufficiemdtoualter or amend a
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judgment under Rule 59(e). Some additional contextual factors, however, support the conclusion
that a manifest injustice would result if Bohler were not allowed to proceedHistds thateven

without the savings statutkee was untimely by such an extraordinarily short period of firhe.

statute of limitations, regardless of the savings statute, would have givamtiirctober 13,

2017, to file his Complaint. He filed it on October 15, 2017. His alleged delay, in other words, was
no longer than occurs when a deadline happens to fall on a Saturday. The unforgivingfnature o
statutes of limitations sometimes requires such bdagdyclaims to fail, as Bohlar§ 1983 claims
against the Commissioner Defendants do. Such an outcome is hard to justify, howeweghewhe
plaintiff’s claim was not even actually untimely.

Also supporting a finding of manifest injustice is that, while Bdklerior counsel did not
raise the savings statute, that counsel did make the court aware of the earliemlitifjae court,
therefore, which has considered Tenn€sssavings statute on numerous occasions, could have
noted that the statute likely applied here, but it did nohl&’s opposing counsel also could have
made such an observation and did not. While neither the court nor opposing ccasseter
any obligation to assist Bohlercounsel, the court accepts its share of responsitaitithe fact
that this issue wasot identified sooner.

Finally, the court notes that claims of the type asserted by Bohler do not pretelst the
material interest of the plaintiff. The ability of public servants to participateitiasns, in the
democratic process by addressing issues that they are uniquely suited to naderdtalentify
benefits all of society. Any error by Bohlercounsel to preserve his claims therefore threatened
to harm not only Bohler but every person in Fairview who would benefit from living in a city
where police can speak out against misconduct without fear of improper kephsacourt,

accordingly, will grant Bohlés motion and amend its order of dismissal with regatdgd-irst
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Amendment etaliation claim against the City of Fairviemdhis claim that the City of Fairview
engaged in conspiracy to engage in First Amendment retali&ibaf his other federal claims,
however, will remain dismissed, either because they were untimelgandethey would fail on
the merits.

Il. State L aw Claims

The court explained its decision to decline to exercise supplemental jurisdiction ove
Bohler’'s numeroustate law claimss follows:
In the absence of Bohlarconstitutional claims, this case is fundamentally about
conflicts between various employees and officers of a Tennessee localgertrn
and whether one of those employees, Bohler, was afforded the protections to which
he was entitled under Tennessee law. The court sees no reason that the federal
courts are the forum best suited for consideration of those matters. Accorthiegly
court will decline to exercise jurisdiction over the state law claims and will dismiss
those claims without prejudice.
(Docket No. 115 at 31.) That opening clause, however, no longer applies; Bohlbas at least
one remaining federal claim. The resurrection of that claim, moreover, rerniw/etatutory
ground for declining to exercise jurisdiction on which the court reBed28 U.S.C. § 1367(¢3).
The court, therefore, must consider anew whether and how to address$sihaterlaw claims

Bohler has pled sistate law claims. His Complaint is not, in every instance, clear with

regard to which claims are directed at which defendants. It appearsjdrptirat the claims are

as follows:

Count | Cause of Action Defendants

Vv TPPA The City and the Commissionel
Defendants

Vi Defamation Stockdale, Dunning, and Cox
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Vii Unlawful Invasion of Privacy Amonette, Collins, Zach Humphrey
Brandy Johnsoh

VIli Official Oppression “Defendants

IX Tampering with or Fabricating Evidenc{ Amonette, Collins, Humphreys, Johnsg

X Intentional Interference with Employme| All defendants except Collins

A. Tennessee Public Protection Act

The TPPA creates a cause of action for an employee itdexisarged or terminated solely
for refusing to participate in, or for refusing to remalarg about, illegal activitie5.Tenn. Code
Ann. 8 501-304b)~(c). The TPPA only creates a cause of action againstmployer. Tenn.
Code Ann. § 5a1-304c). Accordingly, insofar as Bohler intended to assert TPPA claims against
the Commissioner Defendants in their individual capacities, those claims waoulsk&ause they
did not employ him. Insofar as he asserts claims against them in their officialtiempa[a]n
official capacity claim filed against a public employee is equivalent to a lawsedtelr against
the public entity which that agent represén@aybrook v. Birchwe]l199 F.3d 350, 355 n.4 (6th
Cir. 2000) (citingKkentucky v. Graham73 U.S. 159, 1661985));see also Frost v. Hawkins Cty
Bd. of Educ.851 F.2d 822, 827 (6th Cit988).Those claims, accordingly, will be subject to the
same analysis as BohlsTPPA claim against the City.

“Claims for retaliatory discharge undeetiPPA must be brought within one year of
discharge from employmehiGibsonHolmes v. Fifth Third Banl661 F. Supp. 2d 905, 912 (M.D.
Tenn. 2009)citing Farmer v. TennDept of Safety228 S.W.3d 9698 (Tenn. Ct. App. 2007)

The defendants argue that, even if the court allows Bohler to raise the sauiaggs gtahould

3 Bohler voluntarily dismissed his claims against Zach HumptaegiBrandy Johnson on January 5, 2018
(Docket No. 63.)
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dismiss his TPPA claims as untimely on the ground thatheabennessee Court of Appeals has
held, the savings statute does not apply to the TRRACIlark v. Metro. Gott of Nashville &
Davidson Cty.No. M201601014COA-R3-CV, 2017 WL 1224703, at *2 (Tenn. Ct. App. Apr.
3, 2017);Farmer, 228 S.W.3dt 101 Bohler concedes thahe Tennessee courts might not look
kindly on use of the savjs statute to save a state TP&&m against a city govement”(Docket
No. 131 at 5), but nevertheless urges the court to consider the possibility that the Gppdalé
may be mistaken.

“When resolving an issue of state laa federal court mustook to the final decisions of
that states highest court, and if there is no decision directly on point,[ijemust make aikrie
gues$ to determine how that court, if presented with the issue, would resdlVe e Fair Fin.
Co, 834 F.3d 651, 671 (6th Cir. 201@uotingConlin v. Mortg. Elec. Registration Sys., In¢14
F.3d 355, 35859 (6th Cir. 2013) If the statés highest court has not spoken on an issue, but its
intermediate appellate courts have, the federal ctalrbuld not disregard thdecisions of
intermediate appellate state courts unless it is convinced by other persadaitreatithe highest
court of the state would decide otherwiskleridian Mut. Ins. Co. v. Kellmarl97 F.3d 1178,
1181 (6th Cir. 1999citing Commissioner v. Eate of Bosch387 U.S. 456, 465 (1967)).

Bohler suggests that the Court of Appéaldgingsconflict with Sneed v. City of Red Bank
459 S.W.3d 17 (Tenn. 2014), in which the Tennessee Suphneidethat certain procedural
requirements under Tennesse&overnmental Tort Liability Act did not apply to the TPRa\.
at 28-29. The Court of Appealsulingsin the savings statute casbéswever, verenot premised
on the assumption that TPPA claims are subject to the statutory proceduramemquisr of the

GTLA. Rather, the Court of Appeals concluded that, in enacting the savings steuBereral

4 “Erie guess refersto Erie R.R. Co. v. Tompkin304 U.S. 64 (1938).
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Assembly did not waive sovereign immunity against governmental entiigsed, the Court of
Appeals has reiterated its rule and applied it to a local government defendantygats since
SneedSeeClark, 2017 WL 1224703, at *Bohler, as he seems ultimately to acknowledge, has
not identified a sufficient basis for departing from the Court of Appeals pmatsedeclining to
apply the savings statute to thRRPA. The court, accordingly, willlismissCount V.

B. Defamation

1. Supplemental Jurisdiction

Stockdale, Dunning, and Cox argue that the court should dismiss the defamation claims
against them, either because those claims are not properly subject to supplemsshtdion, or
because the court should, within its discretion, decline to exehassupplemental jurisdiction
overstate law claimghat bear only a tangential relationship to the claims over which the court has
original jurisdiction. Bohler responds that his claims against Stockdale, Dunning, anareCox
properly before the court, baeuse their defamatory statements and intent were inextricably
entwined with the events culminating in the constructive discharge giving hsefederal claims.

A district court has supplemental jurisdiction over all other claims that are so related t
claims in the action within [the cotst] original jurisdiction that they form part of the same case
or controversy. Carmichael v. City of Clevelan871F. Appx 426, 434 (6th Cir2014) (quoting
28 U.S.C. § 1367(a)Llaims form part of the same casecontroversy when theylérive from a
common nucleus of operative facCity of Chi. v. Intl Coll. of Surgeons522 U.S. 156, 164
(1997) (quotingUnited Mine Worker®f Am.v. Gibbs 383 U.S. 715, 7251966)).Even where
supplemental jurisdictiorexists however,the court may decline to exercise supplemental
jurisdiction for the following reasons:

(1) the claim raises a novel complex issue of State law,
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(2)  theclaim substantially predominates over the claim or claims over which
the district ourt has original jurisdiction,

3) the district court has dismissed all claims over whichhas original
jurisdiction, or

4) in exceptional circumstances, there are other compellingomeagor
declining jurisdiction.

28 U.S.C. § 1367(c)see also Baer v. R & F Coal Co/82 F.2d 600, 603 (6th Cifl986)
(“[P]endant jurisdiction is a doctrine of discretion, not of plairgifight.”) (quotingUnited Mine
Workers 383 U.S. at 726 District courts generally have broad discretion in deciding whether to
decline or elect texercise supplemental jurisdiction over state law claBas.Musson Theatrical,
Inc. v. Fed Express Corp.89F.3d 1244, 1254 (6th Cil.996) (citingTransconlLeasing, Inc. v.
Mich. Nat'l Bank of Detroif 738 F.2d 163, 166 (6th Cit984)),amended by, and r&ipen banc
denied 1998 WL 117980 (6th Cir. Jan. 15, 1998).

The core of Bohlés constructive discharge argument is that the City of Fairview and the
Fairview Police Department placed him in a position so untenable that, althougasheotv
formally fired, his ostensibly voluntary resignation was the equivalent efrairtation. The
assumption underlying that argument is that the cards had been stacked so unfairly and
conclusively against him that he had no reasonable expectation that he would be dimdicate
protectedthrough the ordinary processes reserved for considering emplageanges and/or
allegations of wrongdoing. Bohlerstruggles against Stockdale, Dunning, and Cox were central
to the events that culminated in Bolgebeing placed in such an allegedly untenable position.
Bohler—who, at one time, was on the verge ofdieg the department, at least on an interim
basis—later found himself under intense scrutiny, facing a demotion and pay reduction, &ud plac
before a grievance panttlat, he believed, included established enemies of his. That downward

trajectory reflectd Bohlefs apparently waning goodwill and credibility withihe FPD and city
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government-an alleged result, at least in part, afdefamatory campaign against hioy
Stockdale, Dunning, and Cox. The court, accordingly, finds that it has supplementattjarisd
over the defamation claims, because they arise out of the same core of operative Hacts as
constitutional claims arising out of his alleged constructive discharge endbtation of his First
Amendment rights.

Moreover, the court sees no reason why it should decline to exercise that supplemental
jurisdiction here. These claims do not fall into any of the statutorily identifieatisitis in which
declining to exercise jurisdiction would be justified, and interests of judmisaeny would seem
to favor considering the claims together. Admittedly, Bdbkleheory of the case is relatively
expansive, anthe defendants raise reasonable concerns about side vendettas getting caught up in
what could, in the alternative, be a much more narrowly conceived public employnmeentioas
court fails to see, however, what legitimate interests would be served by aimglimatters
further by necessitating parallel state court litigatiansofar as that would even be an option at
this point—as long as the excise of federal jurisdiction is constitutionaland statutorily
permissible. The court, accordingly, will exercise its supplemental jurisdiotien the claims
against Stockdale, Dunning, and Cox.

2. Tennessee Governmental Tort Liability Act

Stockdale, Dunning, and Cox argue next that the defamation claims against thameate

by the Tennessee Governmental Tort Liability A&TLA”), Tenn. Code Ann. § 220-101et

5 In support of their argument that the court should decline to exercisemappddjurisdiction, Stockdale,
Dunning, and Cox provide what appears to be a scan of a printed screenshoteffomlcaressage from
Bohler, suggesting that the state courtngi was a‘ruse designed to observe reactions and uncover
evidencé and that the'[c]lase was going federal the whole timéDocket No. 32.) Insofar as that
message is a full and accurate representation of Bslsteategy, it would seem to suggest alilimg use

of the state court system, which no doubt has its share of earnestly filecbozsedvie. Nevertheless, the
court will not decline to exercise jurisdiction based solely orseeeningly offhand remark by the plaintiff.
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seq Bohler responds that the actions of Stockdale, Dunning, andaf@orotshielded by the
GTLA because his defamation claims are raised against them in their individaeities.

TheGTLA provides that governmental entities are immune from lawsuits arising from the
exercise or discharge of their governmental or proprietary functions, wietnoexceptions. Tenn.
Code Ann. § 220-201(a). One of the exceptions to this general rule provides that governmental
entities aregenerallynot immune where a plainti injuries result from the negligence of a
governmental employee. ite. Code Ann. § 220-205 However,the GTLA expressly retains
immunity from suit for injuries arising out @ number of specified intentional torts, including
“false imprisonment pursuant to a mittimus from a court, false arrest, malicioesyiros,
intentional trespass, abuse of process, libel, slander, deceit, interferenceomiitact rights,
infliction of mental anguish, invasion of right of privacy, or civil rightsenn.Code Ann. § 29
20-205(2).

“When a suit is brought against a police officehis official capacity, it is actually a suit
against the government entity. Therefore, in circumstances where GTIMunizes a
governmental entity, it follows that an officer is also immune when sued in himb&&pacity:
Olivier v. City ofClarksville, No. M201602473COA-R3-CV, 2017 WL 3535016, at *5 (Tenn.
Ct. App. Aug. 17, 2017JquotingCrowe v. Bradley Equip. Rentals & Sales, Jrid¢o. E2008
02744-COA-R3-CV, 2010 WL 1241550, at *éTenn. Ct. App. Mar. 31, 2010))[H] owever, the
immunity afforded governmental entities does not extend to the emplayedeis individual
capacity.Hughes v. Metro. Govof Nashville & Davidson Cty340 S.W.3d 352, 358.3 (Tenn.
2011)(citing Fann v. City of Fairview905 S.W.2d 167, 174 (Tenn. Ct. App. 1994)).

The Complaint indicates generally that Bohler is raising claims against thelaetem

both their individual and official capacities, and the specific allegations lyimdgBohlers
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defamation claims involve commigations that, though related in varying degrees to police
business, are nevertheless attributable to Stockdale, Dunning, and Cox as indiSekM{sore

v. City of Harriman 272 F.3d 769, 772 (6th Cir. 200Explaining ‘tourse of proceedinfsest

for identifying individual capacity claims). Moreover, while Bohler devoteigaificant amount

of briefing to the question of whether Stockdale, Dunning, and Cox were acting thighscope

of their duties when they allegedly defamed him, the court notes that an indcagaaity suit is

not categorically precluded merely because a defendantagting within the general ambit of
his job title when he committed his tortious actioRstchie v. Wickstron®38 F.2d 689, 692 (6th
Cir. 1991).

Stockdale, Duning, and Cox merely allege, without citation to authority, that the GTLA
wholly immunizes them from liability for defamation becatisest of the allegations . . . occurred
while [they] were acting in the couesof their employment, or under colaruniform.” (Docket
No. 33 at 7.) They have identified no basis for such broad individual immunity. The court,
accordingly, will not dismiss the individuahpacity defamation claims based on GTLA immunity.

3. Absolute Litigation Privilege

Next, Stockdale, Dunning, and Cox argue that two classes of communications on which
Bohler seeks to base his defamation claims are protected by Tensessemonial privilege-
also sometimes known &litigation privilege': (1) theaffidavit testimony mdeby Stockdale and
Dunning as part of their federal case for retaliatory discharge; andcq@munications by
Stockdale, Dunning, and Cox in the course of investigating whether Bohler falsifeedecords
or violated the departmestleave policies.

Temessee recognizeéswo types of privileges that can be raised as a defense in a

defamation case, absolute and qualifte&impson Strongie Co. v. Stewart, Estes & Donnell
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232 S.W.3d 18, 22 (Tenn. 200{jting Jones v. Trice360 S.W.2d 48, 51 (Tend962)).If a
privilege is absolute, itis, in effect, a complete immunityld. (citing Jones 360 S.W.2d ab1;
Dan B. Dobbs, The Law of Torts 1153 (2000)). Tennessee courts have recognized an absolute
litigation privilege, wherebydefamatory statements by a judge, witness, counsel, or' paate
in the course of a judicial proceeding, if pertinent or releVamtnnot form the basis of a
defamation claim’regardless of whether they are malicious, false, known to be false, or against a
stranger to the proceedifigld. at 23 (quotinglones 360 S.W.2d at 54). Bohler does not dispute
that the affidavit statement®f Dunning and Stockdaleere made in the course of a judicial
proceeding, bubeargues that they are not protected because the statements Weertimoent or
relevant to that proceeding.

In their federal case, Stockdale and Dunning alleged that they were techimiailiation
for their exercise of their First Amendment rights in criticizing the departmaitegelly
inappropriate relationship with APEX Security Group. In support of their coatethiat city
decision makers acted out of a vendetta against them, Stockdale and Dunnimitladieties city
declined to punish Bohler for threatening them in violation of department and city policies
Tolerating another offices harassment of Stockdale and Dunning, they argued, established that
the leadership of the department held ill will toward them. Such an allegation @aslyds the
“low threshold for relevanceinder Tennessee lagtate v. CombhNos. E2000-0280TGCA-R3-
CD, E200602800CCA-R3-CD, 2002 WL 31118329, at *50 (Tenn. Crim. App. Sept. 25, 2002)
cf. Cambio Health Sols., LLC v. Reardd@84 F. Appx 331, 338 (6th Cir. 200{noting that the

similar federal standard for relevantset[s] a low bdr).® A fact is relevant in Tennessee if it

5The court looks to #nTennessee definition of relevance because it is applying an erdeid ennessee
cause of action. The same analysis would apply, however, if the court relied edera tiefinition of
relevance.
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“ha[s] any tendency to make the existence of any fact that is of consequence to thandéterm
of the action more probable or les®lpeble than it would be withoutthat fact. Tenn. R. Evid.
401 If the city did, in fact, tolerate one of its detectivibseatening of Stockdale and Dunning,
that toleration would be at least mildly corroborative of an inference thaoftityals held an
improper animus toward Stockdale and Dunning, which would, in turn, be relevant tostieque
of retaliation! The affidavits are protected by litigation privilege.

The other officers'statements regarding Bohlgrtime records and use of leave, on the
other hand, were not made in the course of any particular judicial proceeding. gheytat such
statements are nevertheless protected because Tennessee has extended the testilagaia p
statements made in advance of anticipated litigatsee,Unarco Material Handling, Inc. v.
Liberato 317 S.W.3d 227, 238 (Tenn. Ct. App. 2010), as well as those made irjugliciai
administrative proceedingsee Tabor v. EakjriNo. 03A019902-CV-00043, 1999 WL 330318,
at *3 (Tenn. Ct. App. May 26, 1999iting Lambdin Funeral Serv., Inc. v. Griffit59 S.w.2d
791, 792 (Tenn. 1978)).

It is certainly possible that some statements about police wrongdaialg, imadvance of
an identifiable, anticipated disciplinary proceeding, would be protected on such groundeiWhet
that is the case here, however, is a question of fact that the court cannot resolve on aomotion t
dismiss. Nothing in the Complaint suggests that the defendalgigations about sick leave and
time records were limited to settings relhtto a particular anticipated proceedirge€Docket
No. 1 11 7475, 83, 87.) If the statements were made simply to impugn Bshieedibility,

damage his reputation in the department, or make him a less attractive caiodipiatmotions—

"1t is worth noting that this argumenthat the FPDs failure to discipline oris tormertors is evidence of
a departmental conspiraeyis anargument that Bohler has made repeatedly in his briefing and pleading in
this case.
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without an eg to a particular anticipated proceediniipey are not protected by litigation
privilege. See Unarcp 317 S.W.3d at 238 (recognizing limitations on litigation privilege for
statements made prior to commencement of litigation). The court will not dismdsfémeation
claims based on statements other than the affidawiteat ground.

4. Conditional Privilege

Similarly unavailing isthe argument thaStockdale, Dunning, and Care entitled to
dismissal because their statements are protected by the conditional erafiiegled to certain
statements made in relation to issues of public interest. Tennessee caairscogwnized closely
related‘common interest” and “public intest privileges:

Qualified privilege extends to all communications made in good faith upon any

subjectmatter in which the party communicating has an interest, or in reference to

which he has a duty to a person having a corresponding interest or dutipand
privilege embraces cases where the duty is not a legal one, but where it is af a mor

or social character of imperfect obligation.. The rule announced is necessary in

order that full and unrestricted communication concerning a matter in whach th

parties have an interest may be had. It is grounded in public policy as well as reason.
Certain v. GoodwinNo. M201600889C0OA-R3-CV, 2017 WL 5515863, at *7 (Tenn. Ct. App.
Nov. 17, 2017)quotingSo. Ice Co. v. Blagkl36 Tenn. 391401 (1916))see also Pate v. Serv.
Merch. Co, 959 S.W. 2d 569, 57456 (Tenn. Ct. App. 1996(discussing application of privilege
to matters of public interest). That privilege, however, is premised on good faitrer Baksl
alleged that Stockdale, Dunning, and Cox intentionally manufactured fagatadhs intended to
discredit him and spread those allegatjalespite knowing them to be false. Stockdale, Dunning,

and Cox are therefore not entitled to dismissal based on conditional privilege.

5. Elements of Defamation

Stockdale, Dunning, and Cox argue, finally, that Bohler has failed to plead the al@inent

either slander or libel under Tennessee ldmder Tennessee law, both libel and slander are forms
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of the tort & defamation.Quality Auto Parts Co. v. Bluff City Buick C&76 S.W.2d 818, 820
(Tenn.1994). To establish a defamation claim, a plaintiff must demonstrate that trelaletf
published a false and defamatory statement with knowledge of the stasefdsity, reckless
disregard for the statemésttruth, or negligence in failing to ascertain the statemdnith.
Sullivan v. Baptist MethHosp, 995 S.W.2d 569, 571 (Tenh999);Press, Inc. v. Verrgnb69
S.W.2d 435, 442 (Tenrl978) (citing Restatemer{Second) of Torts § 580B (1977)). The
particularstate of mind that is required to sustain a defamation claim varies depending on the
identity of the parties involvedsee West v. Media Gen. Convergence, B®.S.W.3d 640, 645
(Tenn. 2001).

a. Falsity

Stockdale, Dunning, and Cox argue, first, that the allegedly defamatory sitseiney
made are not actionable because they were substantially true. Tennessee coheliaat the
mere presence of technical, rdamaging inaccuracies alongside aheotvise truthful but
damaging statement is not enough to establish defamation:

The damaging words must be factually false. If they are true, or edseintial

they are not actionable, even though the published statement contains other

inaccuracies whichre not damaging. Thus, the defense of truth applies so long as

the“sting’ (or injurious part) of the statement is true .[lIJt is not necessary to

prove the literal truth dthe] accusation in every detail. .[Instead,] it is sufficient

to showthat the imputation is substantially true, or, as it is often put, to justify the

“gist,” the“sting; of the “substatial truth’ of the defamation.
Aegis Scis. Corp. v. ZeleniKo. M201200898COA-R3CV, 2013 WL 175807, at *10 (Tenn. Ct.
App. Jan. 16, @13) (quotingStones River Motors, Ing. Mid-S. Publg Co, 651 S.W.2d 713
719 (TennCt. App. 1983). By the same principlé[m]ere hyperbole or exaggerated statements

intended to make a point are not actionable defamatory statem®ausis v. Covenant

Presbyterian Church of NashviJl&o. M201402400COA-R9-CV, 2015 WL 5766685, at *3
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(Tenn. Ct. App. Sept. 30, 201&j)uotingFarmer v. HershNo. W200601937C0OA-R3-CV, 2007
WL 2264435, at *5 (Tenn. Ct. App. Aug. 9, 2007)).

Bohler, howeve has alleged that these defendants made statements that were false and
damaging with regard to those statemertsre content, not merely mistaken with regard to
ancillary details. In particular, any claim that Bohler violated the depattsnéme and éave
policies or engaged in nepotisif, in fact, he did net-would meet the threshold for falsity under
Tennessee law.

Tennessés recognition thatmere hyperbolewill not typically amount to defamation,
moreover, is not a general license to propagate falsehoods as long as thbeedalszke the
form of overstatement. Hyperbole is a rhetorical device premised on atcahtexderstanding
that the facts assertedle not literally true, but instead reflect an inflation of the truth to convey
emphasis, irony, or some other affective prop@@ge Stonesiver Motors, 651 S.W.2dt 722
(observing that claims are not actionable where tiveyuld be understood as neerhetorical
hyperbol& (quotingFram v. Yellow Cab Co. of PittsburgB80 F.Supp. 1314, 1329 (W.Ra.
1974)).Without an appropriate context suggestive of rhetorical hyperbole, overstatemestt i
another species of falsehood and entirely apprigpioa a defamation case if all other requirements
are met. The court will not dismiss Bohikedefamation claims based on theorythat all of the
accusations against him were substantially true, under a hyperbole theory wisather

b. Publication

The defendants argue next that Bohler cannot recover because their statenents wer

“published,” as that term is used in the defamation cortdkat all of the underlying

8 For example, its hyperbole for a hungry person to tell his frietiust he would pay a million dollars for

a sandwichwhen, in fact, he would pay no more than ten dollavgould probably not be hyperbole if the
same man told a prospective lenttethis company had mademillion dollarsin profits last year, when,

in fact, it had incurred only ten dollars more of revenues than expenses.
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communications took place between members of the same organization, namelyDthe FP
“Publication is a term of art meaning the communication of defamatory matter to a teod’per
Brown v. Christian Bros. Uniy428 S.W.3d 38, 50 (Tenn. Ct. App. 2018)otingQuality Auto
Parts 876 S.W.2d at 821)[P]ublicationis an essential element of a [defamatiacfion without
which acomplaint must be dismissédiegfried v. Grand Krewe of SphjiXo. W200202246-
COA-R3CV, 2003 WL 22888908, at *2 (Tenn. Ct. App. Dec. 2, 2¢§8dtingWoods v. Helmi,
M.D.A, 758 S.W.2d 219, 2223 (TennCt. App. 1988). Tennessee courts have held tetain
“intra-corporate communicatiohsdo not constitute publicationNVoods 758 S.W.2d at 223
Accordingly, ‘where [a] communication is made to a servant or business associate in the ordinary
and natural course of business, there is no actionable [defanfaGdank v. Hoops, LP709 F.
Supp. 2d 657, 671 (W.D. Tenn. 20XQuotingFreeman v. Dayton Scale C@9 S.W.2d 255, 256
(Tenn. 1929)).

Bohler does not dispute that the same rule would apply to sommunications within
the FPD, but he argues that the defendants are not entitled to the protection affoeded i
organizational communications because (1) some of their communications wereomadglé
outside the police department and (2) the statements made to other police persenmed made
in the proper chain of command. Tennessee courts have stated that the rule grioteatin
corporate communications applies only*tmmmunication flowing through the proper chain of
commang’ such as irilemployee performance reviews or disciplinary acti@lark, 709 F. Supp.
2d at 671 (quotingNoods 758 S.W.2d at 293What Bohler has alleged is a significantly more
wide-ranging and proactive attempt to tear down his reputation in the department atyd in c
government as a whole, including a meeting with Commissioner Crutcher, who was moberme

of the FPD, and several communications whose relationship with the ordinary chamroand
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is still an open question. It may be that a factual record wilvghat some, or even most, of the
defendants’statements qualify as nguublished intreorganizational communications. At this
stage, however, Stockdale, Dunning, and Cox are not entitled to dismissal on that ground.

c. Damages

Stockdale, Dunning, and Cox suggest next that the court should dismiss’8ohler
defamation claims because Bohler did not suffer, or at least cannot prove thderedsahy
actual damages from the underlying stateméfjij.o establish any type of defation claim,
whether slander or libel, the claimant must prove that the defamation resulted yntanjbe
person’s character and reputatidrBrown 428 S.W.3dat 50 (quoting Quality Auto Parts 876
S.W.2d at 820)Damages$cannot be presumétut musinstead be based 6material evidencé
Id. at 51 (quotingMurray v. Lineberry 69 S.W.3d 560, 564 (Ten@t. App. 2001). Stockdale,
Dunning, and Cox argue that Bohamnot prove actual damages from their statements. That may
turn out to be true, but, like many of these defendamtgiments, it is not a sufficient reason to
dismiss under Rule 12(b)(6). Bohler is required only to plead a plausible account of how he wa
actionably defamed, and he has done so by explaining how the sustained effort thisharm
reputation played a pivotal role in halling out of favor in, and eventually being drummed out
of, theFPD. Those alleged damagesvhether he will ultimately bebde to prove them or net
are sufficient to avoid dismissal.

d. Malice

Finally, Stockdale, Dunning, and Caxgue that they are entitled to dismissal under Rule
12(b)(6) because Bohler allegedly cannot prove actual mhdidéew York Times v. SullivaB76
U.S. 254 (1964), the Supreme Court held that the First Amendment to the United States

Constitution provides protection from defamation claims in certain circunestatmdemNew
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York Times a public official may not recover on a defamation claim sslthe allegedly
defamatory statement was made witlactual malice—that is, with knowledge that it was false

or with reckless disregard of whether it was false or’ idt.at 279 Actual malice, however, is
exactly what Bohler has alleged. (See Docket N 1 75 “Both Dunning and Cox knew that
these allegations were falsg. 87 (describing the same allegations being shared with
Commissioner Crutcher)). Again, Stockdale, Dunning, and Cox, have misconstrued Rule 12(b)(6
as a mechanism to preemptivelyaienge the sufficiency of Bohlar evidence. Because his
allegations, as pled, are sufficient and plausible, Bahidaims will not be dismissed due to a
speculative inability to establish malice as a matter of fact.

C. Unlawful Invasion of Privacy

Bohler's claims for unlawful invasion of privacy against Amonette and Collins are
premised on Amonetteallegedly unlawful accessing of Bohlepersonnel file. The court notes,
preliminarily, that, while the cousd earlier Memorandum Order did not resolve any other state
claims on the merits, it did grant Amonette summary judgment on all claims against him, both
state and federal. (Docket No. 116 at 2.) Bohler has not identified amy ey that ruling was
incorrect. Accordingly, all that remains is the count for unlawful invasion of privacynstgai
Collins, over which the court previously declined to exercise jurisdiction. As thehamudiready
ruled, however, Bohlés personnel file was a public record undienn. Code Ann. § 13-503,
and Bohler has not set forth any facts that would establish that it was accdasddliyn The
court, therefore, will dismiss this claim on the merits.

D. Official Oppression & Tampering

As several defendants have pointed out, Bohler’s Count VIII purports to assen &oclai

official oppression in violation of Tenn. Code Ann. § 38403, but Tenn. Code Ann. § 3%-

36



403 is not, in fact, a civil statute creating a cause of action, but a crimindéstegating a class
E felony based on certain intentional improper acts carried out by a public servant acting unde
color of law. Nothing in the text of the statute suggests that it confers aepright of action.
Count VIII will, accordingly, be dismissed against all defenslan

Count IX, for tampering, fails for the same reastenn. Code Ann. 8 326503 makes it
a Class C felony to knowingK{al]lter, destroy, or conceal any record, document or thing with
intent to impair its verity, legibility, or availability as evidenicethe investigation or official
proceeding or“[m]ake, present, or use any record, document or thing with knowledge of its falsity
and with intent to affect the course or outcome of the investigation or official pingéd3ohler
has identified no basis for reading a private cause of action istartminal statute. Courik,
therefore, will be dismissed against all defendants.

E. Intentional | nterference with Employment

“The essential elements of a claim for intentional interference with employméitatre
the defendant intentionally and without justification procured the disehafrghe employee in
guestion” Lyne v. PriceNo. W200000870C0OA-R3-CV, 2002 WL 1417177, *2 (Tenn. Ct. App.
June 27, 2002) (quotingadd v. Roane Hosiery, Inc556 S.W.2d 758, 760 (Tenn. 1977\
claim for intentional interference with employmenontemplate[s] a thregarty relationship-
the plaintiff as employee, the corporatifor otherentity] as employer, and the defards as
procurers or inducers.Id. (quotingNelson v. Martin958 S.W.2d 643, 647 (Tenn. 1991)the
defendant is a corporate director, officer, or employee of the original eenpteglf, then the
plaintiff cannotestablish intentional interference with employment unless that defendant was
“acting outside the scope of his authority, acting with malice, or acting to seoxerhisteresty

otherwise, there is no three-party relationship on which to premise the Tleampson v.
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Memphis Light, Gas & Wate#16 S.W.3d 402, 413 (Tenn. Ct. App. 20{dyotingLyne v. Price
No. W2000-0087@z0A-R3-CV, 2002 WL 1417177, at *2-3 (Ten@t. App. June 27, 2002)).

With regard to intentional interference with employment, Boklelaims amount to little
more thar‘[tlhreadbare recitals of the elements of a cause of attievoid of*factual content
that [would allow] the court to draw the reasonahference that the defendant is liable for the
misconduct alleged Ashcroft v. Igbal556 U.S. 662, 678—79 (2009e does not differentiate at
all between the various defendants included, nor does he identify which actsticnlgra
consisted of anindividual’s having procured his discharge. (Docket No. 1 F@B2To state a
colorable claim, the Complaist allegations must be enough to raise a right to relief above the
speculative level.Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007A. plaintiff cannot rely
on a“blanket assertion. . of entitlement to relief but must plead facts sufficietd provide® fair
notice” of both“the nature of the claifrand the'grounds on which the claim rest#d. at 556 n.3
(citation and internal quotation marks omitted). Bohler has failed to do so. Count X, thenelior
be dismissed.

CONCLUSION

For the foregoing reasorBphler’s Motion to Alter or Amend Judgment (Docket No. 119)
will be granted in part and denied in part. The Entry of Judgment of June 20, 2018 (Docket No.
117) will be set aside, and the cosr©Order of June 19, 2018 (Docket No. 1) be amended
to reflect that Bohleés § 1983 claim against the City of Fairview for First Amendment retaliat
and his defamation claims against Stockdale, Dunning, and Cox have not been dismi#is&d and

the other state claims have been dismissed on the merits.

oot Hemg—

ALETA A. TRAUGER
United States District Judge

An appropriate order will enter.

ENTER this §' day of November 2018.




