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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

DAVID PAUL BOHLER
Plaintiff,

Case No. 3:1%v-1373
Judge Aleta A. Trauger

V.

CITY OF FAIRVIEW, TENNESSEE ,
TIMOTHY SHANE DUNNING, and
JOSEPH COX,

N N N N N N N N N N N

Defendants.

MEMORANDUM

Timothy Shane Dunning and Joseph CGumve fileda Motion for Summary Judgment
(Docket No. 162), to which David Paul Bohler has filed a Response (Docket88)p.and
Dunning and Cox have filed a Reply (Docket N87). The Cityof Fairview hadiled a Motion
for Summary Judgment (Docket No. 167), to which Bohler has filed a Response (Dock@P)No.
andFairviewhas filed a Reply (Docket N@03). Bohler has filedMotion for Summary Judgment
(Docket No. 172), to whicthe City,Dunning and Coxhave filed Responses (Docket Nos. 183 &
189) and Bohler has filed a Reply (Docket No. p(Hnally, Fairviewhas filed a Motion to Strike
the Declaration of Bohler (Docket No. 186), to whigbhler has filed a Response (Doch.
206).For the reasons set out herein, the Motion to Strike witldmed, the defendantsotions
for summary judgment will be granted, and Botdemnotion forsummaryjudgment will be denied.
Because the cougtaccompanying Order will resolve all outstanding claims, the City ofi€aiiy

Motion to Continue and Reset Trial Date (Docket No. 196) will be denied as moot.
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. BACKGROUND

A. The Parties

City of Fairview. Fairview is a small city of about 8,000 people northwestern
Williamson County, Tennessd®ocket No. 168 1-3.) It is incorporatednder d city manager
commissiofi charter. [d. 1 5) SeeTenn. Code Ann§§ 6-18101 to-22-130.Under that model
Fairview is governed by a Board of Commissionetit) the governmens dayto-day operatios
overseen by a City Manager. Tenn. Code A%-21-101The Board consists of an elected Mayor
and four elected darge commissioners. Tenn. Code AB8.6-20101(b), (f), 620-201. The City
Manager is appointed by the Board. Tenn. Code An$:21-101.0n August 1, 2016, Ronnie
Scott Collins became Fairvies/City Manager. (Docket No. 193 § 10.) Prior to Collins, the City
Manager had been Wayne Hald.(T 17.)

Among the functions performed by the Fairview municipal government is the operation of
the Fairview Police Departme(it-PD’). The City Managehas the authority tappoint, remove,
and discipline all department heads and subordinate employees, inchuelmigers of thé&PD.
(1d.15.)

David Paul Bohler. Bohler washired as a police officer by the FPD in 2014dl. {f 6.) He
was later promoted to the position of detectii@ocket No. 188 | 1.As a detective, Bohlés
primary duty was td'perform criminalinvestigations and deter criminal activity within the
community.”(Docket No. 193 { 7.) His responsibilities included coordinating with the Williamson
County District Attorneis office in order tdavoid mishandling of casgsas well as coordinating,
as needed, with other federal, state and local law enforcement agddck8) As a member of
the FPD, Bohler was subject to General Order 2.02, which prbvidd “[m]embershaving

knowledge of other members violating laws, ordinances or departmental rdieslmying orders



shall report such violations to the chief of police or supervisor immedi&idhgr[orally] or in
writing.” (Id.  9.)Bohler reported to Assistant Police Chief Mark Sutton, who was the son of Vice
Mayor Tony Sutton. (Docket No. 188 { 13.)

Timothy Shane Dunning andJoseph Cox.Dunning and Cox were also FPD officers.
Dunning, Cox, Bohler, and a number of otltd?D employees and employeepouses were
involved in, witness toand/oraffected by a complicated web of gossip, conflict, accusations and
crossaccusationshiat (none of the parties appear to dispueded up to an environment of
significant dysfunction within thEPD and eventually gave rise, not only to this litigation, tout
othersignificant, public disputesot directly at issue in this cagefull retelling of everything that
occurred between FPD members in 2015 and 2016 would go far beyond the scope of this opinion.
Suffice it to say, the department was rife with interpersonal hostility.

B. Bohler's Comphints About Alleged Wrongdoing in the FPD

Robert Hamilton Case.In July 2015, a Williamson County man naniabert Hamilton
called Bohler and reporteitiat he had receivephone calls from Dunning, in which Dunning
threatened to come to Hamilterhome with a search warrant and search it in front of Hamdton’
family. Hamilton explained that Dunning appeared to have been making the threaisebeta
civil lawsuit betweenHamilton and a friend of Mark Sutton. (Docket N@011 at 190; Docket
No. 193 T 22see alsdDocket No. 188 1 .2 Bohler attempted to locate a corresponding case
regarding Hamilton, but was unablefitad oneat the timeso he advised Hamilton to comipléo
the Chief of Police and left the matter at th@ocket No. 193 § 22.) Several months later,
however, in migFebruary 2016, Williamson County District Attorney Kim Helper contacted
Bohler and asked him to review three cases that were apparentiygmesessary information.

One of those files involved Hamiltonld( § 24.) Recognzing the name, Bohler contacted



Hamilton, who explained to Bohler that he had besst ug and arrested by Dunning on allegedly
false charges, supposedly at the direction of Mark Sutighrf] 6.)

Bohler raised the issue with his supervisors, Pat Stockdale and TravealObut
Stockdale and Qleal did nothing. Bohler then sent a text mgss@ District Attorney Helper
alerting her to the issues with the Hamilton cakk.{[fl 2728.)He claims that his initial text to
Helper on the matter was sent while he was off duty, blatkefollowed up with a phone call.
(Docket No. 173t 11 45.)

Bohler also spoke with FPD Chief Terry Harris about the matter, and HadiBahler
to obtain all the information he could about the situation and turn that information over to. Helper
(Docket No. 1937 29.)After trying unsuccessfully to get more relevant information from Cox,
Bohler called Helper and further explained the situatith. [ 36-31.) According to Bohler,
Dunning and Cox began making hostile and harassing comments to and/or about him after they
learned that he had reported the alleged scheme against Hamilton. (Docket 7183

Eventually, District Attorney Helper had the charggainst Hamilton dismissed. She has
testified that the decision to seek dismisgdhe charges was based‘@nlot of factors and was
conditioned on Hamilton’s forfeiting a firearrBohler maintains that the decision to drop the
charges was the resultlis whistleblowing. [d. 1 5 Docket No. 1914 at22, 35.)

Stockdale/Sutton Altercation.On February 3, 2016, Bohler, while on the job at the FPD,
witnessed a heated verbal confrontation between Stockdale and Mark Sutton. (Docket No. 193
20.)Stockdale reported the incident to tHeily Manager Hall. Shortly thereafter, Stockdale asked
Bohler to draft a written statemenmemorializing his recollection of what he witnesssdart of

the department’s internal handling of the mattiek. { 21.)



C. Allegations Regarding Bohler Circulated by Dunning and Cox

Bohler alleges that, no later than June 2016, Dunning and Cox began circulating allegations
that Bohler had stolen &k time” (Docket No. 184  10; Docket No. 188 { 10.) Specifically,
Fairview CommissioneShannon Crutcher testified thatgroup of officersincluding Dunning
andCox,told her that Bohler hatlsed up all of his sick time and that he bade over and above
that and had not reported’ifDocket No. 173 at 13.)Crutcher testified that the comments about
Bohler were just one of several instances of “dirt on . . . other individuals in the gepartment”
brought to her by the officers at the migt (Id.) As Crutcher described the allegations:

Oh, gosh. They talked abd@fficer Name]and the fact thghe] wasn't P.O.S.T.

[Peace Officer Standards and Training] certifijefjey talked about Mark Sutton

andthings that he allegedly dit¥ou can just go dowthe list. Basically, anybody

that wasn't therghere was something that they had participatedahwas wrong,
whether it be training, whetherbe some criminal acThey had something.

(1d.)

Dunning and Cox concede that they were, at the time, looking into the possitatity
Bohler, who had missed a significant amount of work for cancer treatment, had usepamor
sick leave than he was entdléo. (Docket No. 184 T 11.Bohler’s treatmenhad included
chemotherapyrad five separate surgeries in 2015 and 2016. (Docket No. 177 1 48.)

In his deposition testimony, Cox explained that there was a display in the BRad
room thatshowed individuals leave time, and it appeared to him thahir was taking sick leave
without corresponding hours being removed from his leave bala@eradmitted that he had no
evidence that Bohler wdsnanipulating [thechar] personally but that it appeared that Bohler

was" getting paid for being off work, and they were not deducting the time out of his sick bank.

1 Bohler concedes that this display existed but states that he did not péigratteit. (Docket No. 177
56.)



(Docket No. 1737 at 23.)Cox testified that he did not recall ever using the wetdal to describe
Bohler's behavior. Cw testified, rather, that he had suspected that FPD leaidtrsorry fof
Bohler in light of Bohlers cancer battle and that Bohler was therefore allowed to exceed his
allotted paid leave time while continuing to receive p&y. §t 22-23.) Consistengl with that
hypothesis, mother FPD officerJennifer Whittakertestified that it was her understanding that
Chief Harris had decided that Bohler would be allowed to take whatever leave he nedded fo
chemotherapy and other treatments and his sickwimgd not be deducted. (Docket No. 165

at 23.)

Bohler has admitted thavhenhe was undergoing cancer treatment, he never looked to
see how much sick leave he had accrued or. ldedestified in his deposition thdiecause he
had not paid attention to the mattee, did not know whether or not he missed more work than his
paid medical leave would have covered. (Docket No. 177 1 50Bb68aler, however,has
produced a Declaration by Sharon Gayle Taylor, who states that she was resjomagifying
and submitting FPD payroll records from 2014 through 201duding with re@rdto Bohler’s
use of paid medical leav€Docket No. 173 T 1.) According to Taylor, Bohlerbank of paid
time off “was charged for each day that he was absent from work, receiving treathdefit.3.)

She explained, however, why it may have appetiradhe was taking time off withousibeing
deducted from his balance. According to Taylor, Bohlgrs‘a Detective, . .was classified as a
salaried (exempt) employgeand, therefore’he would only have to work two hours on any
particular day irorder to avoid having to use up a sick d4id. 1 5.) Bohler, moreovefoften
worked remotely. (Id. § 7.) Accordingly, on a given day, Bohler may not have come in to the
FPDs brickandmortar facilities and may have spent a substantial portion of the day neceivi

cancer treatment, but, as long as he was able to perform two hours of work by, for example,



“work[ing] administratively on his case filé)e was able to avoid degping his leave timé.(ld.
115-6.)Bohler testified that, if he had exceeded his allotted paid leave, his paycheak sl
been docked, and, to his knowledge, it never was. (Docket No. 177 { 58.)

D. Bohler's Resignation and Lawsui

On October 1, 2016, Bohler married fellow FPD officer Shawn Malhaitrarriage that,
depending on the spouses’ respective job titles and responsibilities, had the ¢capaglicate
Fairview’s antinepotism policies. (Docket No. 193 { 11.) On October 11, 2016, City Manager
Collins met with Bohler to discuss two matters: the potential reorganization of bharkPthe
application of the FPD’s antiepotism policies to Bohler going forward. Bohler has provided an
audio recording of the meetingsdeDocketNo. 194 (Notice of Manual Filing) Based on the
audio provided, Collins’ discussion of the potential reorganization and the nepotism pudisies
at timesmuddled. The parties agree, however, that Collins informed Bohler that Bohler would no
longer be ale to continue as a detective. Based on the audio, Collins initially informed Bohler
that, as he understood it, both Bohler’s detective position and any potentiadqasinization
supervisory position implicated the angpotism policies with regard ®ohler's marriageln
their meeting,Bohler disputed the premise that the detective position involved the kind of
management responsibilities that would give rise to a nepotism issue with regardife.h

Collins responded that the nepotism policy wa$y one potential obstacle to Bohler’s

remaining a detective, because the proposed reorganization would have eliminatadepéer

2 In contrast, the defendants, as part of Bobleeposition, produced records seeming to establish that
Bohler took sick leave in excesstbke hours he had earned. (Docket No.-168. 13, 25.Notably, the
Taylor Declaration focuses on the topic of “sick day[s],” whereas the payroll recoetrap discuss leave

in terms of hours. The purported payroll records, however, have their oigredets, because they do
not contain any explanation of the underlying policies or, for example, whether Bobld have dipped
into his other leave time after running out of sick ledtethe summary judgment stage, and particularly
without a more detailed accounting of how the City’s records should be readhatids policies were, the
court cannot resolve the disputed issue of whether Bohler used more paitheeahe was owed.
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detective positions as they had previousiyctioned Collins and the City have since explained
that the plan was for the FPD to transition to having “investigator” positionssiudficers would
rotate into and out of for limited periods, although Bohler disputes whether any suchizairga
ever actually occued. (Docket No. 193 11 +34.) The audio shows that Bohler and Collins
debated the application of FPD policies at length, with Collins insisting that thesenav
alternative but for Bohler to move to a non-detective position.

Either immediately after the meeting or the next day, Bohler submitted al fgrienzance
to Collins regarding his potential demotiofd.(f 16.) In response, Collins scheglih meeting
between him, Bohler, Mark Sutton, and former City Manatjayne Hallfor October 13, 2016.
(Id. 1 17.) Collins has testified that the purpose ofrtieting was to discuss FRDnepotism
policy in further detail with Bohler as well as witeother attendeesvho could clarify or explain
the policys application to Bohlés potential posteorganization placemesnt(ld. I 18.) At his
deposition, Collins testified that, from his perspective,“fhepose”of the October 13 meeting
“was to assist Mr. Bohler, not to penalize him.” (Docket No. 170-2 at 135.) Collinsateder

The purpose of our meeting on the 13th was to assist Mr. Bohler. My effort was to

find out was Fight or wrong in the interpretatidof the relevant policiesHad we

gottenin that meeting and | found out that Mr. Hall avid Sutton and Mr. Bohler

all agree that minterpretation of that policy veawrong, then | woulthave had to

make another adjustment. Likely whatduld have had to have done would have

been to removMr. Bohler from detective and either make hitireatenant—well,

| couldrit make him a lieutenaibecause of the-because of theapotism, because

thats clearly a problem with the lieutenant thddetectives were going away, so

likely what would haveéhappened in that case is, had there not beespatism

issue, then Mr. Bohler would have haattone out of detectives and be madoie

financially in another position.

(Id. at 145-46.) Collins explained that, as he understood it, “absent of nepotisei,had an

obligation to Mr. Bohler. . .not toaffect[his] pay,” meaning apparently that, if Bohler’s wife had

resigned (as she had considered doing) Bohler may have been able to presatagyhiif not his



position? (Id. at 146.)On October 13, 2016, Bohler, rather than attendingtbposedneeting,
resigned fran Fairviews police force. (Docket No. 188 1 28; Docket No. 193 1 19.)

On November 23, 2016, Bohler filedGomplaint in Williamson County Circuit Court,
namingthe City of Fairview, Stockdale, Dunning, and Cox as defendants. (Docket No. 193 T 1.)
His complaint included a claim for retaliatory constructive discharge pursoidheTennessee
Public Protection Act“(TPPA’), which provides that no employetshall be dischargeor
terminated solely for refusing to participate in, or for refusing to rersgémt about, illegal
activities” Tenn. Code Ann. 8§ 50-304(b);see Sykes v. Chattanooga Hous. Au843 S.W.3d
18, 27 (Tenn. 2011)Docket No. 193 T 3Pn July 19, 2017, &hler filed a Notice oWoluntary
Dismissal, which Judge Deanna Johnson signed and entered on August 40214 (

On October 15, 2017, Bohler filed his Complaint in this court, namif@na list of
defendants and pleading ten counts, which weralm@tys clearlydelineated betweendividual
defendants(Docket No. 1.) Count Wasa claim, pursuant to 42 U.S.C. 88 1983 and 1985, for
conspiracy to deprive Bohler of his constitutional rightis. {f 15254.) Count llwasa 8§ 1983
claim for deprivation of due proces&d.(1 15562.) Count lllwasa § 1983 claim for violation
of Boher's right to free speechld( 11 16368.) Count IVwasa 8§ 1983 claim for the denial of
Bohler’s right to equal protectionld, 1 169-74.) Count Wasa claim for violation othe TPPA
and common law retaliationld{ 11 175-79.) Count Viwasa claimfor defamation by slander or
libel. (Id. 11 186-83.) Count Vllwasa claim for unlawful invasion of privacyld 11 184-88.)
Count VIII wasa claim for official oppression in violation of Tenn. Code Ann. 8189103. (d.

11 18994.) Count IXwasa claimfor tampering with or fabricating evidence in violation of Tenn.

3 The precise details of how these policies would hatienately been applied to Bohler @re never
resolved and the court, for purposes of the pending motions, is not accepting Collins’ aesount
undisputed.



Code Ann. § 396-503. (d. 11 195201.) Count Xwasa claim for intentional interference with
employment. Id. 11 202-05.)

After a number of motions and multiple opinions from this court, the only defendants who
remainareDunning, Cox, and the City, and the only claims still pendiggBohler’'s defamation
claims against Dunning and Cox and his First Amendment retaliation and conspaiatcy c
against the City.§eeDocket No. 135 at 1; Docket No. 152 at Egch of the parties has sought
summary judgment (Docket Nos. 162, 167, & 172) as teettenaining claimsand the City has
moved to strike a Declaration on which Bohler relies for his Motion (Docket No. 186).

II. LEGAL STANDARD

Rule56 requires the court to grant a motion for summary judgmétief movant shows
that there is no genuine dispute as to any material fact and the movant is enjittiginent as a
matter of law’ Fed. R. Civ. P. 56(a)lo win summary judgment as to the claim of an adverse
party,a movingdefendanimust showthat there is no genuine issue of material fact as to at least
one essentialement of the plaintifis claim. Once the moving defendant makes its initial showing,
the burden shifts to the plaintiff to provide evidence beyond the pleatsggfing] forth specific
facts showing that there is a genuine issue for'tiMbldowan v. City of Warrerb78 F.3d 351,
374 (6thCir. 2009);seealso Celotex Corp. v. Catretd77 U.S. 317, 3223 (1986).Conversely,
to win summary judgment as to its own claims, a moving plaintiff must demonstrate that no
genuine issue of material fact exists as to all essential elements of her tlaim&aluating the
evidence, the court must draw all inferences in the light most favorable to the non-matyrig pa
Moldowan 578 F.3d at 374 (citinlylatsushita Elec. Indus. Co. v. Zenith Radio Co#75 U.S.

574, 587 (1986)).
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At this stage’ the judgés function is not . . . to weigh the eviderand determine the truth
of the matter, but to determine whether there is a genuine issue fordriéjuotingAnderson v.
Liberty Lobby, InG.477 U.S. 242, 249 (1986But “[tihe mere existence of a scintilla of evidence
in support of th¢gnon-moving partys] position will be insufficient,and the partys proof must be
more than fnerely colorablé. Anderson477 U.S. 242at 252.An issue of fact iSgenuine” only
if a reasonable jury could find for the naroving party.Moldowan 578 F.3dat 374 (citing
Anderson477 U.S. at 252).

[I. ANALYSIS

A. Motion to Strike

In support of his Motion for Summary Judgment, Bohler filed a signed and dated
Declarationsetting forth various details regarding his time at the KPDcket No. 173L.) Some
of the assertions in the Declaration are of the sort that Bohler could be expectell¢atberake
based on direct personal knowledge. Other aspects of the Declanaticever, include allegations
for which the Declaration does not set forth a basis for Bohler's knowledge, and sogregesa
include what could be characterized as legal opifibe City of Fairview has moved for the court
to strike the Declaration aime ground that it does not comply with R&I&c)(4)s requirement
that “[a]n affidavit or declaration used to support or oppose a m@fcorsummary judgment]
must be made on personal knowledge, set out facts that would be admissible in evidehosy and s
that the affiant or declarant is competent to testify on the matters stated.

Rule 56(c), in its current form, embodies a flexible standard for supporting or opposing a
motion for summary judgmenfiocused on eventual admissibility at trial

As amended in 2010, Federal Rule of Civil Procedure 56 provides that parties

asserting a genuinely disputed fact need 6ailfe] to particular parts of materials

in the record. Fed. R. Civ. P. 56(c)(1)(A). It then permits a party abject that
the maerial cited to support or dispute a fact cannot be presented in a form that
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would be admissible in evidentdzed. R. Civ. P. 56(c)(2). Once an objection is
properly made, the proponent mushow that the material is admissible as
presented or . . . exphathe admissible form that is anticipated.
Mangum v. Repp674 F. Appx 531, 53637 (6th Cir. 2017) (quoting Fed. R. Civ. P. 56(c),
advisory committees note to 2010 amendmerdge alsdeffrey W. Stempaedt al, 11-56 Moores
Federal Practice-Civil 8 56.91 (2018) ‘(Although the substance or content of the evidence
submitted to support or dispute a fact on summary judgment must be admissjlilee.material
may be presented in a form that would not, in itself, be admissible & trii@harles Ala Wright
& Arthur R. Miller et al., 10A Fed. Prac. & Proc. Civ. § 2721 (4th €dhé court and the parties
have great flexibility with regard to the evidence that may be used ulea58 proceedind)..
Under this coufs Local Rules, thérecord; for Rule 56 purposes, includes &locumentdiled
in support of or in opposition to the motion or documents otherwise in the cotit fike 56.01(e).
Given the flexibility typically permitted in supporting a motion for summary fjuelgt, the
courtwill not strike Bohlets Declaration outrightMoreover, as Bohler points out, some of the
statements to which the City objects may have explanatory weiggn if Rule 56(c)(4) or the
Rules of Evidence would limit the purposes for which they could be used. For exampée, whil
Bohler may not be able to offer a legal opinion of his particular duties as an FPIvdetectan
testify to his contemporary understanding of those duties.
Rather than striking the Declaration, the court will treat it as it wanidother piece of
the record offered in support of a Rule 56 motion: by considering both what it establishehat
it does not establish, in light of the information actually conveyed and omitiediéfendantare
entitled to rely on the deficienae¢hey have cited in support of their oppositioBédler'smotion,
insofar as those deficiencies are relevant to whether there is an actutd dispomateriafact or

whether Bohler has adequately supported an asseiftoam, insofar as it is necessary, the
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materiality and sufficiency of Bohler's assertions te@nconsidered on a cabg-case basis-
although the court notes that, based on the analysis below, which largely hinges onctther fa
parsing the Declaration was largelgt required to resoé/Bohler’s claims.

B. First Amendment Retaliation Claim

Bohler argues that he was threatened with demotion and constructivelgrdestivased
on his First Amendmesprotected speech, particularly regarding the Hamilton case. A cause of
action for First Amendment retaliation requires an employee to demortkaat€l) [he] engaged
in constitutionally protected speech or conduct; (2) an adverse action was taken lagathat
would deter a person of ordinary firmness from continuing to engage in that caml¢s) there
is a causal connection between edaits one and twethat is, the adverse action was motivated
at least in part by his protected conduMills v. Williams 276 F. Appx. 417, 418 (6th Cir. 2008)
(citing Scarbrough v. Morgan Cty. Bd. of Edué70 F.3d 250, 255 (6th Cir. 2006)).

Public emfoyees generally havano right to object to conditions placed upon the terms of
employmentincluding those which restrict[] the exercise of constitutional rightst “[t]he
First Amendment protects a public employgeeght, in certain circumstances sjgeak as a citizen
addressing matters of public concér@arcetti v. Ceballos547 U.S. 410, 417 (2006) (quoting
Connick v. Myers461 U.S. 138, 143 (1983g¢cord Keeling v. Coffee Ciyp41 F. Appx. 522,
526 (6th Cir. 2013)Accordingly, the Sixth Circuit has held that a public employespeech is
constitutionally protected if (1) in making the speech, the employee wdsrgpaa a citizen, and
not as a public employee acting in furtherance of his ordinary responsibilitie®)ahd cpeech
was ona matter of public concersee Boulton v. Swansoff5 F. 3d 526, 5382, 534 (6th Cir.
2015).A public employee hato First Amendment cause of action based on hiemployetrs

reactiori to speech that was not made as a private citizen on a matter of public conosas,and
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therefore, not constitutionally protecte@arcett, 547 U.S. at 418The question of whether a
public employee engaged in constitutionally protected speech is aoque$tlaw that is
determined by the couflayhew v. Town of Smyrn856 F.3d 456, 464 (6th Cir. 2017).

The standard for determining when a public emplty/espeech is exempted from First
Amendment protection was initially explained by the Supreme Godecade ago iGarcetti
which held that a public employee does not speak as a citizen when his“speeslits existence
to the public employés professional responsibilitiéb47 U.S. at 42422, After Garcett, many
courts read this exception to First Amendment protection broadly, to the point that a public
employeés speech could be left unprotected, even when there was no real relationship between
the employees speech and his actual job duti®se Boulton795 F.3d at 533 (reversing a district
cout that readGarcettitoo broadly).The Supreme Court addressed the breadth oGtreetti
exception inLane v. Franks 134 S. Ct. 2369 (2014), where it expressly rejected an overly
expansive reading.he Court reasoned thaBarcettisaid nothing aboupeech that simply relates
to public employment or concerns information learned in the course of public empldyareht,

a “critical questiofi was“whether the speech at issue is itself ordinarily within the scope of an
employeés duties, not whether it merely concerns those dutidsat 2379.

“After Lane theGarcettiexception to First Amendment protection for speech . . . must be
read narrowly as speech that an employee nmafiegtherance of the ordinary responsibilities of
his employmerit Boulton 795 F.3dat 534 (6th Cir. 2015) (quotin@arcett, 547 U.S.at 411)
(emphasis addedAccordingly, ‘{tfhe mere fact that a citizenspeech concerns information
acquired by virtue of his public employment does not transform that speech ininpesteted

utterancelane 134 S.Ct. at 2379.This is for good reasortspeech by public employees on
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subject matter related to their employment baloecial value precisely because those employees
gain knowledge of matters of public concern through their epnpént’ 1d.

The Sixth Circuit has provided guidance on defining an empleykéies in such cases:

Determining whether an employee speaks as a private citizen or as
a public employee can be challengififge Supreme Court has not
“articulate[d] a comprehensive framework for defining the scope of
an employe's duties in cases where there is room for serious
debate.”Instead, thé proper inquiry is a practical orieTo aid in
the assessment of a public enyaés statement,we must consider
both its content and contektin our preLane case law, we
recognized several neaxhaustive factors to consider, including:
the speecls impetus; its setting; its audience; and its general subject
matter.We have contined to utilize theséwho, where, what, when,
why, and how considerations podtane which inform the answer
to Lane’s*“critical questioi: “whether the speech at issue is itself
ordinarily within the scope of an employee’s duties.

Mayhew 856 F.3dat 464 (internal citations omitted).

Based on those factors, Bohkeclaimed whistleblowingegarding the Hamilton incident
falls within the scope of his professional duties. Both Hamilton and District nistyoHelper
approached Bohler in his capacity as a police detective to assist in maldrigagithe Hamilton
case was handled properBohlerwent through ordinary channels in doing so, gathering evidence
and working with local prosecutors in order to provide necessary context for tiseomexf
whether to pursue a criminal casgainst HamiltonBohler makes much of the fact that he did not
have a specific duty to repdhe issues involving the Hamilton case to Helptwever, he has
not identified any caseolding that a specific duty to convey a particular fact to a particular person
is required for a statement to fall within a public employee’s employnedated dues.Moreover,
Bohler did have at leastgeneral duty to assist local prosecutors where necessargses that

were referred by the FPD or on which the FPD had needed inform@tioitarly, any statements

he made about the altercation between Stockdale and Suttsofar asBohlerstill seeks to rely
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on those statements in support of this claimmere made in the context of ordinary FPD discipline
and oversight.

Citing Mayhew v. Town of Smyrraohler argues that “[gmmunicating complaints about
issuesof crime—even issues of necriminal miscondue—if done outside of the chain of
command, will typically constitute protected speé@hocket No. 172 at 12.) But neithkBrayhew
nor any othercase identified by Bohlesets forth so strong eategoricalrule. Mayhewdoes
acknowledge thatdllegations of public corruptiérare typically the type of speech entitled to
strong First Amendment protection. 856 F.3d at 468. The question of whether the topie &t iss
of public concern, however, is just ehalf of the inquiry in a public employee speech case; the
other half of the test looks at the role and duties of plheticularemployeeat issueand the
relationship othose dutiedo the relevant communicationsdeed the City does not dispute, at
least for summary judgment purposes, that the allegations related to Hamiltwednvatters of
public concern. Police investigations, however, routinely touclsumi issues; both crime in
general and the functioning of tpelice force are matters within the concefrthe public But an
“issues of crimAnisconduct exception, when applied to police, would wholly swallow the
ordinary rule that a public employer can typically control an employeeéchpeithin thecourse
of his ordinary duties.

Bohler presumably would respond that he proposes only a limited exception for stateme
“outside the chain of command.” The concept of the “chain of command,” however, has limited
use when dealing with matters that inhelseméquire interagency cooperation, such as police
assistance in prosecutions. Bohler's suggestion that he went “outside the chaimmainctirby
talking to Helper, while perhaps technically true, loses sight of theestalblished duties of local

policerelative to local prosecutors. Admittedly, District Attorney Helper was notdBstboss or
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the person to whom he had an initial obligation to report officer wrongdoing. But she and her
agency had prosecutorial authority in the county, and coordinatithgtiat office was a core
aspect of Bohler’s duties. Indeed, it was Helper who came to Bohler aboutdtamat the other
way around, when Helper asked him questions about the case in his status as a pelite offic
Bohler also likens this caseBarrow v. City of Hillview, Kentucky 75 F. Appx 801 (6th
Cir. 2019), in which the Sixth Circuit held, in an unpublished opinion, that police officers who
participated in an FBI investigation of other officers’ wrongdoing veeténg as private citizens
for First Amendment purposes. The court concluded that,
although[the officers’] cooperation with the FBI concerned information they
learned as police officers, their ordinary job responsibilities did not include
reporting allegations of public corruption to outside authorities. Neither Barrow nor
Cook was employed by the FBI, and their participation in the FBI investigation was
distinct from their obligations as Hillview police officers.
Id. at 813 The Hamilton case, however, was not an outside federastigagon of police
wrongdoing. It was, by Bohler's own accouatcasenitiated by the FPD itseiBohler’'s own
agency—and referredto the local prosecutor’s office with whom Bohler would ordinarily
cooperate on dap-day prosecutions. That prosecutor’s office then approached Bohler, in his
capacity as a detective, to assistBibhler's actions to assist in the District Attorney’s proper
resolution of the Hamilton case, in short, were well within the ordinary duties of a pffiicer.

Bohler’s internal discussions with other FPD personnel about the situatrensimglarly well

within Bohler’s ordinary duties.

4 Bohler did allegedly make a veiled comment about the Hamilton case dioBic@hich, because of its
setting,would be more likely to pass the test for protected speech. (Docket Nt. F36-21.) Bohler,
however, has not been able to identify any basis for concluding that that comrperticular was the
basis for his threatened demotion

5> Bohler advances one additional argument that bears menti@ohter argues that, as a police officer,
his only duty was to assist prosecutorshitainingconvictions, and his statements about the Hamilton case
fell outside his duties because he wadtdaginga wrongful prosecution.(Docket No. 192 at 4Bohler
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That is not to say, however, that Boh$speaking out about FPD misconduets wholly
unprotected. The TPPA, in particuléras a welestablished history of being invoked frsed
whistleblowersincludingpolice officers See, e.gWilliams v. City of Burns465 S.W.3d 96, 123
(Tenn. 2015)Weinert v. City of SeviervilléNo. E201800479COA-R3-CV, 2019 WL 319892,
at *6 (Tenn. Ct. App. Jan. 23, 2019pnes v. City of Union City\No. 201302358COA-R3-CV,
2015 WL 9257815, at *4 (Tenn. Ct. App. Dec. 17, 20BBhler filed a TPPA claim in his original
statecourt litigation and in this case. The only reason that that é¢gaimot currently pending is
that, when Bohler filed his federal Complaint, the TPPA claim was untir{i2zbcket No. 134 at
23.) Therefore, while it maye regrettable that an officer in Bohler’s alleged position would lack
protection, he court cannot exymd the scope of the First Amendment to fill a gap that exists due
to Bohlets own litigation decisions. Because all of the relevant statements were madeads par
Bohler’s ordinaryduties as a government employee, in contexts directly arising out ofjtiose
duties, and not in his capacity as a private citizen, the First Amendment is apptbpriate place
for him to look forprotection® The court will grant the City of Fairview motion for summary
judgmenton Bohler’s First Amendment retaliation claim and the associated claionspicacy’

C. Defamation Claims

The scope of Bohlés defamation claims has frequently been unclear in his briefing and

pleadings. In his opposition to the Motion for Summary Judgment filed by Dunning and Cox,

has identified no basis in Tennessee law for concluding that a local police'sffiogesare limited to
obtaining convictions, even in cases of wrongful prosecution, as appm$allowing each case where it
ethically and truthfully leads.

6 Bohler, moreover, has failed to identify any grounds on which he could prevail on hisaonstaims
if his First Amendment retaliation claim fails.

"Because the court is basing its ruling on themirtected nature of Bohler’s underlying speech, the court
has no occasion to consider the admissibility of the email discusseé itelephone conference of
November 19, 2019vhich concerned City Manag€pllins’ reaction to Bohler’s resignation.
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however, he appears to abandon any theory that he is entitled to recover fotidafarisng ot

of any statements by the individual defendants other than their supposed allegatiBalidra
was"stealing sick timé.(Docket No. 180 at,110) Dunning and Cox argue that, insofar as they
made any such comments, ithetatementsvere merely nofefamatory statements of concern
that Bohler was receiving paid absences in excess of the paid medical leave avdiliablgtder
the FPDs policies.

In Tennessee, to establispréma faciecase of defamation, a plaintiff must prove thét)

a party pulikhed a statement; (2) with knowledge that the statement was false and defaming to the
other; or (3) with reckless disregard for the truth of the statement or vgligerece in failing to
ascertain the truth of the statem&rBrown v. Christian Bros. Umi, 428 S.W.3d 38, 50 (Tenn.

Ct. App. 2013) (citations omitted)Publication is a term of art meaning the communication of
defamatory matter to a third person. In the case of slander [or spoken dafi§r@iblication’

occurs when the defamatory maitespokeri. Id. (citation omitted). In additiorf,only statements

that are false are actionalBlléd. (citation omitted). Finally, to establish any type of defamation
claim, the plaintiff must prove that the defamation resulted in injury to her ceasagdtreputation.

Id.

The plaintiff's burden for establishing thi@rd element of defamation is heightened if he
is a public figure, either generally or for a limited purpose related tot#hengent at issue.
Specifically, “if the plaintiff is a public figure, the plaintiff must also establish that the defendan
published he defamatory statemewnith actual malice-that is, with knowledge that it was false
or with reckless disregard of whether it was false or nbhbmas M. Cooley Law Sch. v. Kurzon
Strauss, LLP759 F.3d 522, 527 (6th Cir. 201dnternal citations and auation marks omitted).

A relatively limited number of people qualify as “geneglrpose public figures . . for all
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purposes and contextsly virtue of their “pervasive fame or notoriétyd. (quoting Gertz v.
Robert Welch, In¢c418 U.S. 323351 (1974))A broader number of people, however, qualify as
“limited-purpose public figuls] . . .with respect toa limited range of issués Id. (quotingGertz,

418 U.S. at 35) “Limited-purpose public figure” status is most often thought of in terms of
whether a persofvoluntarily injectfed himself. . . into a particular public controversyld.
(quotingGertz 418 U.S. at 391 For the purposes of the Tennessee tort of defamation, however,
Tennessee has recognized that, for some matters of valigt goblcern, the test for being a
limited-purpose public figure can also reach, more generally, “those agsame special
prominence in the resolution of public questidmtibdon v. Grabowskil95 S.W.3d 48, 58 (Tenn.

Ct. App. 2005) (quotingress, Inc. Werran, 569 S.W.2d 435, 441 (Tenn. 19Y.8)

Numerous courts have held that police officerscapable of attaining public figure status
by virtue of their police work and the special position of trust and authority grantedrtorttee
community, although the Sixth Circuit itself has never endorsed the rule thatndfile officers
should categorically be assumed to be s8ele Hildebrant v. Meredith Cor®3 F. Supp. 3d 732,
743 (E.D. Mich. 2014jcollecting casesHowever, he pwlic importance of individual officers is
enhancedn a small city such as Fairview, where only a comparatively small numbepplepe
wield police powerBohler wasthereforea public servant in a position of significamtportance
in Fairview Moreover as a detective, he was entrusted with responsibilities beyond those of
ordinary rankandfile officers. Indeed, he appears everh&we been considered, at one point, as
a potential candidate for interim Chief of Poli€enally, insofar as one must id#flg a particular
“controversy” to which Bohler’s public figure status is tethered, there [eaavidence that the
administration of the FPD was, in fact, a subject of significant controversyiam\Bohlerwas

directly involved That controversy included the question of whether the FPD had fostered an
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environment of tolerated misconduct and disregard for department policies. The caidréhe
holds that Bohler was at least a limiedrpose public figure for issues related to FPD
administration if not a general purpose public figure based on his status as a public .afficial
Spicer v. ThompsomNo. M200203110C0OA-R3-CV, 2004 WL 1531431, at22 (Tenn. Ct. App.
July 7, 2004)observing, indicta, that ‘police officers arépublic figure$ within the[Supreme
Court’s] rule” and requiring actual malice for claim by officer who conceded his publicefigur
status).

There is little doubt that Bohler has produced evidence sufficient to show that Danding
Cox gossiped about him, just as theg ather officers apparently gossiped a great deal about each
other.A negative statement about another person, howsvaot defamatory merely because it
was made out dfpersonal ill will, hatred, spite, ¢a] desire to injuré Hibdon v. Grabowskil95
S.W.3d 48, 63 (Tenn. Ct. App. 200®juotingMcWhorter v. Barre132 S.W.3d 354, 365 (Tenn.
Ct. App. 2003)).

Bohler suggests that any allegations thdtdtele’ sick time were falséand the individual
defendants knew or should have known thveye fals¢ becausd@ohlerdid not have control over
how much sick time he wagven did not falsify any records in order to receive excesesee
time, and, despitanissing a great deal afiork, was complying with all FPD leave polisie
Bohler’'s argunent hinges in significant part on the assumption that the ptstesing sick timé
necessarily suggests that he falsified time statements or engageccic@oparable affirmative
wrongdoing.However, there iso settled, specific meanirigr “stealing sick timé&,and Bohler
has not provided evidence sufficient to allow a jury to carelilhat the term had taken on a more
specific meaning within the FPPhe court must, therefore, take the vague, figurative nature of

the term into account when assessing the issue of fal$igy.undisputed evidence shows that
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Bohler did, in fact, miss great deal of work for cancer treatment and that he nevertheless
continued to receive pay, which Dunning and Cox say led them to believe that he eixdagec
more paid leave time than keas entitled to. The phrasstealing sick timé could be read to
encompass an allegation of that sort. However, the vague language that Bohles &zouseag

and Cox of using presents an obstacle to establistutigfalsity and malice.

With regard to falsity,the version ofthe FPD leave policies set out in the Taylor
Declarationwould probably be enough to create a disputed issue oM#itt regard to malice,
however, even Bohles own version of eventexplains why Dunning and Cox could have
reasonably developedbelief that he was exceeding his allogikleave They knew that Bohler
was very sick and was missing a great deal of tankis cancer treatmetitat he otherwise would
have spent at wikr Nevertheless, the leave time displayed for him did not reflect that his leave
was beinglockedat a corresponding rate. The Taylor Declaration offers an explanatiorm§
that may have been the case. But even if Taylor is correct, that does nohatdaarnning and
Cox knew their statements were falsehat theywere reckless about their veracity.

The difficulty of establishing falsity and knowledge or recklessness wiardeto the
defendants’ statements about leave time is exacerbated by the fact that, becausntbetstat
were oral, it is difficult, if not impossible, to know exactly what was saidakes such as this one,
involving suspicions and gossiip,is important,wherevemossible, to closely evaluate what was
said, to determindf allegations were made with the level of apparent certainty necessary to
actually be defamatory. A mere statement of suspicion, if phrased agrglibased on evidence,
is not rendered defamatory merely because the suspicion turns out to have begeef@lmeone
v. Bartels 785 F.3d 766, 771 (1st Cir. 2018)A] statement cannot be defamatoryitifis plain

that the speaker is expressing. a theory, conjecture, or surmise, rather than claiming to be in
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possession of objectively verifiable facts.™) (quoti@gay v. St. Martin's Press, In221 F.3d
243, 248 (1st Cir. 200])

Moreover, even if Bohler could establish falsity aedklessnesshere is no evidence
sufficient for a jury to conclude that his reputation was actually harmed biedketime
allegations. The basis for an action for defamation, whether it be slander or libel, is that the
defamation has resulted in an injury to the peisaharacter and reputatidrQuality Auto Parts
Co. v. Bluff City Buick Cp876 S.W.2d 818, 82(0enn. 1994)citing Little Stores v. Isenberg
172 S.W.2d 13, 16 (Tenn. Ct. Ap[P43)).Bohler suggests that he does not need to demonstrate
his injury at the summary judgment stage, because his injury would go only to daBwlgess
argument, however, confuses the questioa ddmages calculatiomth the question of whether
he was injuredn the manner reached by the law of defamaéiball. “A published statement is
not libelous because the subject of the publication finds it annoying, offensive or essibgrra
Rather, the statement must reasonably be construable as holding thd plaitatipublic hatred,
contempt or ridiculg[and conveyan element of disgraceGrant v. Commercial AppeaNo.
W2015-002080A-R3-CV, 2015 WL 5772524at *9 (Tenn. Ct. App. Sept. 18, 201@juoting
Aegis Scis. Corp. v. ZeleniMo. M201200898COA-R3CV, 2013 WL 175807, at *5 (Tenn. Ct.
App. Jan. 16, 2013)internal quotation marks omitted).

It was apparently widely known that Bohler was battling cancer, and there iasom e
assume that his reputation would have been harmed by asyar@vledge that his treatments
had required him to miss work. The only possible harm, then, could have come from the alleg
suggestionshat he handlethe reportingor calculation ohis leave time in some improper way
The vagueness of the alleged wrongdoing, however, significantly defranisthe level of

disgrace implied. Moreover, none of the surrounding evidence suggests Bohle@sisapuas
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actually harmedBohler admits that the allegations were never the subject of any disciplinstaga
him or, at least to his knowledge, any formal investigation. (Docket No. 177 B@2er himself
testified that the bieved that Chief Harris was unconcerned alibatleavetime isse, and no
Fairview commissioner has suggested that his or her estimation of Badethanged by the
allegations. Ahough an audio recording of a conversation between Bohler, Amonette, and Chief
Harris reveals that there may have baayeneral impression that Bohler could be at risk of being
in some kind of trouble related to leave, it also refi¢oe vague and conjectural nature of the
gossip surrounding the issue. Bohler’s professional reputation, moreover, appears tovhaag sur
the rumordgntact, as he now works in private securityaking significantly more than he did at

the FPD. $eeDocket No. 185-1 at 35, 123.)

The possibility of harm from the allegations is further mitigated by the factrigdeave
time-related allegabns against Bohlemwould have arisen out of @lainly dysfunctional
environment rife with gossip and interpersonal criticism, making it unlikely thatlldggatons
against him would have been takencritically or at face valueOver the course of sewdr
opinions, the court has documented the substantial interpersonal dysfunction abtheth®
period leading up to Bohler’s resignation. The individuals, such as Commissiatenety who
heard the allegationgvould have been aware af least somefdhe contextlndeed, Crutcher’s
own description represents the lediwee allegations as part of a torrent of recriminations
unleashed between FPD officers. The likelihood that any one such allegation Was likemuch
harm, particularly one involvimleave taken for cancer treatment, is slight, and there is no evidence
to suggest that the harm was done. While Bohler and his peers may have harmed their own

reputationsin a broad sense, by contributingataysfunctional departmerthere is no evidence
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that Bohler’s reputation was harmed specifically due tddheetime allegations. Dunning and
Cox are therefore entitled to summary judgnanthe defamation claims

[ll. CONCLUSION

For the foregoing reasonthe court will granthe Motions for Summary Judgment filed
by Dunning and Cox (Docket No. 162) and the City of Fairview (Docket No. 167) and will deny
the Motion for Summary Judgment filed by Bohler (Docket No. 1F&yview s Motion to Strike
(Docket No. 186yvill be deniedand itsMotion to Continue and Reset Trial (Docket No. 196) will
be denied as moot.

An appropriate order will enter.

il Fong—

ALETA A. TRAUGER
United States District Judge

25



