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MEMORANDUM OPINION

The plaintiffs in these actions, which are consolidated for purposes of discbrviegy,
claims alleging that theglaughteravere subjected to unwanted sexual contact while enrolled as
studentsin the MetropolitanNashville Public School§MNPS), in violation of Title IX of the
Education Amendments of 1982, 20 U.S.C. 88 1@8%geq.and 42 U.S.C. § 1988low before
the Court areMNPS motion to take Rule 35 psychiatric examinations of the minor plaintiffs,
MNPS motion for an order authorizing the release of the minor plaintifesdical records, the
parties joint motion for resolution of multiple discovery issuddNPS’ motion to expedite a
ruling on the discovery issues, and the plairitifispplemental motiofor discovery regarding
MNPS’ contact with student witnesses.

The Magistrate Judge held a hearing ons¢hemotions and the parties have filed
supplemental briefing. In consideratiohthe partiesarguments in their filings and in court, and
for the reasonghat follow, MNPS’ motion to take Rule 35 psychiatric examinations is
GRANTED, subject to the limitations set out beloMNPS’ motion for an order authorizing
release of the minor plaintiffenedical records is GRANTEIN PART AND DENIED IN PART,
the plaintiffs supplemental motion for discovery regardMPS’ contact with student witnesses
is DENIED WITHOUT PREJUDICE to renewal; the partigsint motion for resolution of
multiple discovery isses is GRANTED IN PART AND DENIED IN PART, as discussed below;

andMNPS’ motion to expedite a ruling on the discovery issues is FOUND MOOT.



I.  Factual and Procedural Background
A. Statement of Facts

Plaintiffs T.C., Sally Doe, John and Jane Doe, Mary Doe,Tamdmy and Tammy Doe
bring five separate lawsuitsgainst MNPSn behalf of their children, alleging violations of Title
IX of the Education Amendments of 1972, 20 U.S.C. 88 H&kq, and 42 U.S.C§ 1983.The
claims brought by T.C., John and Jane [Baly Doe,and Mary Doe arise from allegetstances
of “exposing” at two MNPS schoolJ he plaintiffs state that exposingaspractice of videoing
sex acts without the knowledge of one or more studewtdved, circulating the videos to other
studentsor on the internet, and deriding the victims as “sluts” or “whoté&he plaintiffs allege
that the practice of exposing is widespread within MNPS and that officidls atinor plaintiffs’
schools were awarhat exposing took place in their schoafedthroughout the MNPS system.
Tommy and TammyDoe’s claims addresthe alleged longterm sexual harassment tifeir
daughter by a MNPS teacher. All plaintiffs allege violations of Title IX aedimor plaintiffs’
equal protection rights based BINPS’ failure 1o train its personnel to handle incidents of sexual
harassmenand its deliberate indifference to the ongaegualharassment of female students.

Specifically, the pletiffs claim that MNPS did not fulfill its responsibilities undEitle
IX to prevent discrimination against female studéoth before and after the alleged incidents of
harassment.See Doe. Univ. of Tennessg&86 F. Supp. 3d 788, 791 (M.D. Tenn. 2016) (setting
out theory of “before” and “after” Title IX claims)he plaintiffs “before” claims allege that

MNPS did not adequately train its employees as to what Title IX reqoirg&vent harassment

1 The claims brought by John and Jane Doe and Mary Doe arise out of the same incident.
T.C. and Sally Doe’s claims describe two instances of similar conduct.

2 The Title IX cause of action raised Tfommy Doas not stated as “before” and “after”
claims, but makes many of the same allegations.
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in educational settingsr adequately notifgtudents abouhe protectionswvailable to them under
the statute. Thelaintiffs further allege thatby failing to take appropriate steps to supervise
students and curtail “exposing” through disciplinary measibi? Screatel an environment that
allowed unwanted sexual harassment to octhe. plaintiffs “after” claims allege thatpnceit
learnedof the incidents of harassment, MNPS did not inform the plaintifth@fremediesand
resourceswvailable to them under Title Dadequately punish ttalegedharassersor implement

a plan that would allow the minor plaiifi to continueas students the MNPS system without
fear of ongoing harassment.

The plaintiffs § 1983 claimsgainallege that MNPS did not adequately train its employees
to comply with Title IX orto handle incidents of sexual harassment involving studests,
evidenced by “the systemide prevalence of known severe, pervasive, and objectively offensive
sexual harassment and bullying” taking place within the schdbis.plaintiffs state that this
failure to train results frortINPS’ deliberate indifference to the rigghof female students because
the foreseeableonsequencef MNPS’ failure isa violation of female studentsqual protection
rights. They further allege th®tNPS’ inadequate responsette alleged incidents of harassment
was alsaleliberately indifferent tthe female studeritsights.

The plaintiffs seek damages for physical aathotional injuries, severe humiliation,
embarrassment, loss of enjoyment of life, loss of educational opportunity, pastuaadfadical
expensegyast and future pain and suffering, and past and future emotional injurieal3tegek
punitive damages, injunctive reliegquiring MNPS to comply with Title IXand attorneysees.

The facts of each case ategedin the plaintiffs complaintsor amended complaints and

the defendans answersire summarized below.



1. T.C.v. MNPS, Case No. 3:1%v-01098

T.C. alleges that her daughter, S.C., was sexually harassedshwevas a Hyearold
ninth-grade student at Hunters LaHegh School T.C. alleges that, on April 17, 2017, S.C. was
pulled into an unlocked classroom and subjected to unwelcome sexdatt by a male student
while a third student “surreptitiously lurk[ed] in the back of the classroom, unnoficed’ly’ and
videoed the incident. T.Cllages that this assault waknned andvas able to take place because
the classroomwvhere it occurred was “unsupervised and improperly unlotked.

T.C. states that school administrators at Hunters Lane were “aware that dahdeast
incidences ofexposing’ had occurred within [MNPS before this incident], two of which took
place at Hunters Lane High School” and resulted in the female students “beingtonaihain
in school due to ongoing harassment and bullying.” Hunters Lane administratonsébacare
of the incident involving S.C. and the recording of the incident as the videotape begaticgcul
on studentsphones and on the internetri response, “[tlhe schdal administration chose to
discipline the male student who participated in the unwelcegneal activity, the student who
recorded and circulated the videotape, as well as the victim, S.C., with al#lyresespension
each.”The school did not punish any of the students who circulated the video. S.C. did not return
to school at Hunters Landte to fear and severe emotional distress resulting from multiple threats,
harassment, and bullying she received as a result of the circulation ofébtape, as well as the
inadequate punishment those responsible had receiv&lC]” completed her dawork from
home. The complaint states that S.C. “is aware that the videotape of the incidemiesoti
circulate in [the MNPS system] and on the internet, causing S.C. severe emotitreakdi

T.C. alleges that punishing S.C. for this incidesisin violation of Title IX guidance

against disciplinary policies that may chill studemé&porting of sexual harassment. T.C. further



states that the school administration deferred to a police investigation and dmhdottcthe
independent investigatiothat Title IX requires T.C. also alleges that theHunters Lane
administration “was aware that students engaged in inappropriate behavior,ngchtthate
interactions in common areas in the presence of school staff,” whichashwitnessed when
picking S.C. up from school.

MNPS admits that sexual conduct occurred between S.C. and a male student in ad unlocke
classroom on or about April 17, 2017. MNPS asserts that S.C. was “fully aware” thatsshe wa
videoed at the time and that thieleo “demonstraly’ shows that the contact was consensual.
MNPS deniesthattheadministration is to assume sexual behaviormaltessarily occur because
a door is unlocketl According to MNPSHunters LanérincipalDr. Sue Kessler promptly began
an investigation of the incident after it was brought to her attention, interviewsn atudents
whomshe could identify as having a role in the incident or distribution of the video, andidesgipl
them appropriatelyMNPS also asserts that school administrators took “reasonable measures
within their power to curtail circulation of the video” and that Dr. Kessler waswnateaof the
alleged practice of exposing before the lawsuit was.filed

2. John and Jane Doev. MNPS, Case No 3:17-cv-01159 and Mary Doev. MNPS,
3:17cv-01277

John and Jane Doe and Mary Doe allege that their daughdees Doe 2 and Mary Doe 2,
were sexually harassed as fourtgrearold ninth-grade students at Maplewood High School.
They state thatpn September 21, 2016, the girls were “involved in unwelcome sexual conduct
with 18yearold male students in a stairway at Maplewood High School.” This conduct took place
after the end of regular classes whiea stairway was unsupervised and was videoed by one or

more of the male students involved.



The plaintiffs state that Maplewood administrators became aware of the inclusrthe
girls' parents independently went to the school to repoMary Doe notified Maplewodd
principal and school resowofficer that her daughter “had come home with hickeys on her neck
and told [her] that she had been involved in sexual activity in the stairway and ticanthect
was unwelcome.” The administrators “spoke to the Senior male students involved butsather
failed to provide any assistance” antbrmed Mary Doghat Mary Doe 2 “could simply return to
class the following day.” Jane Dodormedthe school that the incident had been videoed, but the
school did not notify Mary Doe of the video, even though she had asked the school to investigate
whether a video existed. Jane Doe 2 was similarly told to return to class. Arpplicewas filed,
but the school did not conduct an independent investigation. The plaintiffs allege thatathle sc
did not substantially punish any of the male students invawmdtiat their daughters are suffering
continuing emotional distress because the video of the ingt#mxists on the internet.

MNPS admits that it became aware bétincident involving Jane Doe 2 and Mary Dbe
when John and Jane Daed Mary DoealertedMaplewood authoritigdbut asserts that the contact
involved was consensuaMNPS further asserts that it is noto* assume sexual behavior will
necessarily occurdzause high school students are allowed to interact in unsupervised areas.”
MNPS admits that Jane D@ewithdrew from school in October 2016 but denies that this was due
to its actionsMNPS denies tht it did not inform Mary Doef the video after she as#t about its
existenceMNPS also denies that it did not substantially punish any of the students involved in the
incident.

3. Sally Doev. MNPS, Case No. 3:1%v-01209
Sally Doe alleges that her daughter was sexually harassed when she easgeidtold

ninth-grade student at Hunters Lane. Specifically, she alleges that, in latd 2017, her



daughter was “taken into the mierbathroom” and subjected to “unwelcome and/or pressured
sexual contact by a male studenthie incidentallegedlywas videoed without Sally Do€ 2
knowledge and released to “other students and the public.”

Sally Doe notified the Hunters Lane principal and school resource officer ofdident
on April 5, 2017. She states that the administrators “failed to provide any assatdnoerely
suggested that the parents file a police report.” Sally Doe alleges thatdbedidmot effectively
discipline any of the students involved or conduct an independent investigation afelitke
report was filed. Sally Doe 2 “was forcea withdraw from school due to the severe harassment
and physical threats she received as a result of the circulation of the videotpeaamnunable
to complete the semester at Hunters Lane High School due to the failuecagintimistration to
addresshe safety concerns of her parents.” The video allegedly continues to circliiatstats
Lane and on the internet, causing Sally Doe ongoing emotional distress.

MNPS responds that it is not “legally responsible under Title IX or § 1983 for placing a
moritor in every bathroom to ensure that Plaintiff does not enter the bathroom of the@ppgsit
voluntarily to engage in intimate interactions.” MNPS asserts that it ctediuc thorough
investigation of the incidenand determined that Sally Doe 2 “volarity entered the boys
bathroom and engaged in consensual kissing with a male student.” It denies that éxxber s
activity occurred, that there was a video of the inciderthatrit was aware of amglleged video.
MNPS asserts that[h]ad it been tpught to the attention of school administrators prior to this
lawsuit that sexual activity occurred or that there was a videotape of théyadtivther

investigation and discipline would have been impl[e]mented.”



4. Tommy Doe and Tammy Doev. MNPS, Case No. 3:1%v-01427

Tommy and Tammy Dde action on behalf of their daughter differs from the other four
actions in that it alleges that Tammy Do&a@s sexually harassed by a teacher when she was a
fourteenyearold ninthgrade student at Maplewood High Schddie complaint alleges thanh
the fall of 2015, another female student asked Tammy Doe 2 towitket female teachemhe
teacherallegedly asked Tammy Doe 2 if she was a lesbian and made sexually suggestive
comments. The two students began spending time in the tesaclassroom after school, with the
other student serving as a lookout while the teachisséki and touched” Tammy Doe 2 Iret
locked classroom.

In April 2016, Maplewood administrators contacted Tommy and Tammy Doe and
informed them of this conduct. The complaint alleges that Maplewdauhcipal Dr. Woodard
“partially blamed Tammy Doe 2 for the relationship” and stated shatwas “not innocent.”
Woodardallegedlystated that he intended to remove the teacher but “advised that the incident
should bé swept under the rudor the benefit of Tammy Doe 2.” Tammy Doe 2 was sent home
from school for a week and, other than the removal of the teacher, no further actiokendsyta
the Maplewood administration. Tommy Doe and Tammy Doe contacted the Metro Nashvill
School Board, but did not receive any information about actions taken in responsentmdéarg
They were “given th@ame of an individual to call at the school system; however, when [they]
attempted to reach the named contact, they were told that the individual hedi aatirwas not
replaced.”

Tammy Doe 2 was subjected to ongoing bullying and harassment arising out of this
conduct and the teachsmremoval. She has experienced “depression, weight loss, and difficulty

completing her schoolwork due to the severe emotional trauma caused by the itsatfeznd
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the subsequent harassment by her peers, which has forced her to seek counseliatremd.tre
A criminal investigation is pending against the teacher.

MNPS stateghat it conducted a thorough investigatadrthese allegations within twenty
four hours of learning therand that the teacher was immediately placed on administrative leave
pending the outcome of the investigatiddNPS denies that Dr. Woodard mentioned “sweeping
anything under the rug” and further asserts that he issued a memorandumPB&xecutive
Director of Employee Relationeecommending that the teacher be firedNPS asserts that
Tammy Doe2 was sent home for a week at her motherquest and that Dr. Woodaotfered to
transfer Tammy Do@ to a school of her choice, but her parents declined.

B. Procedural History

The partiesjoint discovery motion presents issuegaar major areas{1) MNPS’ ability
to discover information about the minor plaintifiexual history; (2MNPS’ ability to discover
information about the parent plaintifismployment, health, and finances; (3) the plaintiébility
to access MNPS disciplinary fileend (4) MNPS’ ability to discover information from the
plaintiffs’ social media accountk additionto the issues raised in the joint motiMNPSmoves
to compelthe minor plaintiffs to submit to psychiatric examinations under Federal Rule of Civil
Procedure 39VINPS also seeks an order authorizing the disclosure of the minor plaintiffs’ inedica
records. The plaintiffshave filed a supplemental motion seeking additional discovery regarding
MNPS’ alleged practice of callingtudent withesses the principals office during the school day

and interviewing them regarding the subject of this litigatiohin the presenad their parents
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II. Legal Standard

The scope of discovery is “within the sound discretion of the trial £08rS. v. E. Ky.
Univ., 532 F.3d 445, 451 (6th Cir. 2008) (quotidlrysler Corp. v. Fedders Cor®43 F.2d 1229,
1240 (6th Cir. 1981)). As a general matter, Federal Rule of Civil Procedure 26 allooxedys
of “any nonprivileged matter that is relevant to any partfaim or defense and proportional to
the needs of the case.” Fed. R. Civ. P. 26(bj20)L7).If a party fails to provide a proper
complete response, Rule 37 authorizes the filing of a motion to conepdiscoveryFed. R. Civ.

P. 31a).Conversely, Rule 26(c) provides for the issuance of a protective order limitimyeligc
upon a finding ofjood cause that such an order isassary to protect a party from “annoyance,
embarrassment, oppression, or undue burden or expense.” Fed. R. Civ. P. 26(c)(1).

The starting point for both inquiries is whether the requested discovetgvanto the
subject matter of the litigatioRRelevance for purposes of discovery is broadly construedthend
informationsought need not be admissible to be discoverable. Fed. R. Civ. P. 26(b)(1). However,
the “desire to allow broad discovery is not without limits and the trial court is givendigmetion
in balancing the needs and rights of both plaintiff and defendacalés v. J.C. Bradford and Co.
925 F.2d 901, 906 (6th Cir. 1998urles ex relJohnson v. Greyhound Lines, |n474 F.3d 288,
305 (6th Cir. 2007§holding that theourt“retains discretion to determine that a discovery request
is too broad and oppressiye”

[l Analysis

The Court’s inquiry starts at relevance and therefunstbeginwith the legal framework
of the plaintiffs causes of actioritle IX provides, in relevant part: “No person . . . shall, on the
basis of sex, be excluded from participation in, be denied the benefits of, or be dutgecte

discrimination under any education program or activity receiving Fefileaakial assistance.” 20
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U.S.C.A. 8 1681(a). To kelge aTitle IX violation, it is not necessary to demonstrate “physical
exclusion” from participation in or benefits from educational programs or aesiitavis ex rel.
LaShonda D. v. Monroe Cty. Bd. of EJU26 U.S. 629, 651 (1999).

To succeed on a Title IX claiarising out ofan incident ostudentto-student harassment
a plaintiff must show that:

(1) the sexual harassment was so severe, pervasive, and objectively offeatsive th

it could be said to deprive the plaintiff of access to the educational opportunities or

benefits provided by the school, (2) the funding recipient had actual knowledge of

the sexual harassment, and {8 funding recipient was deliberately indifferent to

the harassment.

Soper v. Hobenl 95 F.3d 845, 854 (6th Cir. 1999) (citiDavis, 526 U.Sat633).

Guidelines issued by the U.S. Department of Education Office of Civil Rigfedexual
harassment as “unwelcome conduct of a sexual nature . . . [including] unwelerual advances,
requests for sexual favors, and other verbal, nonverbal, or physical conduct abbregure.”
U.S. Dept. of Education Office of Civil Rights, Rewdsgexual Harassment Guidance: Harassment
of Students by School Employees, Other Students, or Third Parties, 8§ 1,
https://www?2.ed.gov/about/offices/list/ocr/docs/shguide.html#ll (her&na®CR Guidelines).
Whether conduct rises to the level of actionable harassment “depends on a comsteflati
surrounding circumstances, expectations, and relationsHjais 526 U.S. at 65Zquoting
Oncale v. Sundowner Offshore Servs.,,IB23 U.S. 75, 82 (1998)). Factors to be considered
include “the ages of theamasser and the victim and the number of individuals involveld|.]”

Although it has not addressed the question authoritatively, in an unpublished opinion, the Sixth

Circuit found that studentto-student conduct must be “unwelcome” to constitute sexual

3 MNPS argues that the Court should not consider the OCR Guidelines as controlling law
Without deciding the Guidelines’ appropriate weight, the Court references thpersamsive
authority.
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harassmentWinzer v. Sch. Dist. for the City of Pontid®5 F. Appx 679, 681 (6th Cir. 2004).
Courts within the Sixth Circuit have found that certain types ofrelated bullying may be
sufficiently severe to constitute sexual harassment, including cirauhude photo of a student
and ridiculing her with insults like “slut” and “whord,bganv. Sycamore Cmty. Sch. Bd. of Educ.
No. 1:09CV-00885, 2012 WL 2011037, at *5 (S.D. Ohio June 5, 20i@necalling that referred
to a studens genitalia,Patterson v. Hudson Area SciNo. 0574439, 2010 WL 455410, at *3
(E.D. Mich. Feb. 3, 2010); and intimidation and ridicule in the wake of an allegedDrapey.
Forest Hills Sch. Dist.No. 1:13CV-428, 2015 WL 9906260, at *11 (W.D. Mich. Mar. 31, 2015).
“Deliberate indifference” requires a plaintiff to show that school admatsts responded
to studento-studentharassment in a way that was “clearly unreasonable in light of the known
circumstances.Davis 526 U.S. at 648.A school cannot turn a blind eye to studenstudent
behavior or conduct sub-par investigations and claim that the harassment was unknown. If school
authorities knew or should have known about harassing conducchioels duty to respond
under Title IX is triggeredi-orest Hills Sch. Dist.2015 WL 9906260, at *11Moreover, Title
IX imposes many duties on a school that must occur before a final investigatitentiabess a
complaint.”ld.
When a studefs Title 1X claim arises out of an alleged incident of sexual harassment by
a teaber, the plaintiff must show that “an official of the school district who at a minimum has
authority to institute corrective measures on the disrio¢half [had] actual notice of, and [was]
deliberately indifferent to, the teach®misconduct.’Gebserw. Lago Vista Indep. Sch. Disb24
U.S. 274, 277 (1998%ee also Williams ex rel. Hart v. Paint Valley Local Sch. D#i0 F.3d
360, 366 (6th Cir. 2005). Because of the unique authority held by teachers in a school setting,

courts diverge as to wheth&unwelcomeness” is a necessary elemend tdacher harassment
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claim. CompareMary M. v. N. Lawrence Cmty. Sch. Corp31 F.3d 1220, 12287 (7th Cir.
1997) (“Welcomeness is an improper inquiry to be made in Title IX cases involwglse
discrimination of [children in kindergarten through eighth grade] . . . If [children of tpss
cannot be said to consent to sex in a criminal context, they similarly cannodl e w&icome it

in a civil context. To find otherwise would be incongusd), with R.L.R. v. Prague Pub. Sch.
Dist. I-103, 838 F. Supp. 1526, 1534 (W.D. Okla. 1993) (finding that eighalle plaintiff failed

to establish Title IX claim resulting from her relationship with school baskethach because
the parties agreed that the coachdvances were “not unwelcome,” in spite of the fact that plaintiff
lacked the legal capacity to consent under state criminal Adv@)minimum, the OCR Guidelines
advise “[ijn cases involving secondary students, there will be a strong presumpticse kuat
conduct between an adult school employee and a student is not consensual.” OCR G8idelines
V.A.2.

Title IX plaintiffs often bring parallel claims under 8 1983 for violation of the Equa
Protection ClauseFitzgerald v. Barnstable Sci€omm, 555 U.S. 246, 258 (20Q9Here, he
plaintiffs allege equal protection violations on groundsIbiPS’ deliberate indifference teexual
harassmengvidenced, in part, bgfailure to adequately train its employe@&® succeed otheir
§ 1983claims, the plaintiffs must show “that the municipaktypolicy or custom caused the
alleged injury.”Ellis ex rel. Pendergrass v. Cleveland Mun. Sch..Di&5 F.3d 690, 700 (6th Cir.
2006) (citingMonell v. Dept. of Soc. Sery936 U.S. 658, 69®1 (1978)).To prove failure to
train, the plaintiffs must show th&fl) the training or supervision was inadequate for the tasks
performed; (2) the inadequacy was the result of the municijsatigliberate indifference; and (3)
the inadequacy was closelylated to or actually caused the injuryd. at 700 see also City of

Canton v. Harris489 U.S. 378, 387 (198%usso v. City of Cincinna®53 F.2d 1036, 1046 (6th
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Cir. 1992). To succeed on a deliberate indifference clienplaintiffs“must demonstrate . . . that
the School District had actual knowledge of prior facts to which it respamtedisonably A
plaintiff must prove by a preponderance of the evidence that its response to theoallacke
thereof isclearly unreasonablén light of known circumstances,” although “no one particular
response is requiredWilliams, 400 F.3d at 364 (emphasis in original).

A. Discovery of theMinor Plaintiffs * Sexual Histories

Central tathe partiesmotions is the question of whether MNPS may seek discovery of the
minor plaintiffs sexual historiesDuring Sally Dogs depositiorf, MNPS asked Sally Doe if she
knew whether her daughter had participated in sexual activity with her boyfrienthdamyone
previously, other than the incident [addresbgdhe litigation].” (Doc. No. 33, PagelD# 273.)
MNPS also asked Sally Doe whether her daughter used birth control “for the purposaagf ha
sex,” what Sally Doe taught her daughter about sex and sexusgntwhether hedaughter had
formal sexual education, what her daughter knew about Sall\s Da@ sexual history, whether
her daughter haelverseen pornography, whether her daughter had an OB/GYN, and wsie¢her
and her daughtdrad ever visited the Public Health Depaent or Planned Parenthota any
reason (Id. at PagelD# 273-79.)

Based upon this line of questioning adi#lPS’ stated intent to pursue similar questions
with the minor plaintiffs, the plaintiffeow seek a protective order limitifngNPS’ inquiry into
the minor plaintiffs’'sexual historiesThe paintiffs’ counselstated during oral argument that they

do not object to MNPS questioning the students about any history they may have witdlehe m

4 Although the parties’ arguments may refer to facts specific only to one actiqarties
have agreed that the Court’s resolution of the issues raised is relevant tol @odtwal in all
five related actions.
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students involved in these incidents. Accordingly, the Cewmhalysis addressesily MNPS’
proposed questioning regarding the minor plaintiffs’ sexual histories with tedqlarsons.

“The scope of discovery under the Federal Rules of Civil Procedure is traditiguiddly
broad.” Loyd v. Saint Joseph Mer&akland 766 F.3d 580, 593 (6th Cir. 2014) (quotingwis
v. ACB Bus. Servdnc., 135 F.3d 389, 402 (6th Cir. 1998)). Howewehnena plaintiff asserts a
claim of sexual harassmerihe parameters of discovengve long been narrowdxy the courts’
interestin guarding againsattemptsto “harass, intimidate, and discourage the plaintiff in her
efforts to prosecute her causBriest v. Rotary98 F.R.D. 755, 761 (N.D. Cal. 1988jijtchell v.
Hutchings 116 F.R.D. 481, 483 (D. Utah 1987) (“Broad discoveag been coupled, however,
with an array of protective orders designed to prevent discovery from being used a®fa tool
oppression rather than as a legitimate inquiry into relevant issues.”)bdlaisces reflected in
Federal Rule of Evidence 412, whibars the admission of “(1) evidence offered to prove that a
victim engaged in other sexual behavior; or (2) evidence offered to prove a’sicxual
predisposition” in proceedings involving alleged sexual miscandhied. R. Evid. 41Rule412
reflects a determinatiotihat “prior sexual activity is of dubious probative value and relevance and
is highly embarrassing and prejudicial” and can be “used to harass the prosemitmg Bell v.
Harrison, 670 F.2d 656, 658 (6th Cir. 1982)."aims to sadguard the alleged victim against the
invasion of privacy, potential embarrassment and sexual stereotyping tisaiisites] with public
disclosure of intimate sexual details and the infusion of sexual innuendo into thedfagtfi
process.”ld. In a civi case, evidence of past sexgahductis admissible only if “its probative
value substantially outweighs the danger of harm to any victim and of unfair prejuditgparty.
The court may admit evidence of a victesnreputation only if the victim haslgzed it in

controversy.” Fed. R. Evid. 412(b)(2).
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Although Rule 412 is an evidentiary rule that addresses admissibility, its advisory
committee notes recognize thigi] n order not to undermine the rationale of Rule[412 . courts
should enter appropriate orders pursuant to Fed. R. Civ. P. 26(c) to protect the viatish aga
unwarranted inquiries and to ensure confidentiality.” Fed. R. Evid. 412 advisory cogsmitite
to 1994 amendmenilo that end,the advisory committee notes direct thd{c]ourts should
presumptively issue protective orders barring discovery unless the party sdiskmgery makes
a showing that the evidence sought to be discovered would be relevant under the faetsreasd t
of the particular case, and cannot be obtained except through distéde@ourts now routinely
recognizethat Rule 412imits the scope of discovery intoldigant's sexual historyn a civil
action.See Hulec v. J.H. Bennett & Cblo. 1:14CV-00492, 2014 WL 3449514, at*1 (N.D. Ohio
July 11, 2014) (“Evidence Rule 412 . . . limits the scope of discovery where the evidence sought
deals with an alleged victimm past sexual conduct.’[poe v. Willits Unified Sch. DistNo. C-09-
03655JSW(DMR), 2010 WL 2524587, at *2 (N.Cal. June 23, 2010) (“[O]ne guiding principle
in determining the proper scope of deposition questions in this case is that questionsrelving
plaintiff's sexual behavior or disposition should not be allowed absent an affirmative
demonstration by defendants that the information sought is relevant to a claimresedgf
Macklin v. Mendenhall57 F.R.D. 596, 604 (E.D. Cal. 2009) (“Given the sensitive and potentially
embarrassing nature of the information sought from Plaintiff, the fact thas alleged to be a
victim in civil action involving sexual harassment, and the policies voiced in the dkgvis
Comments to Fed. R. Evid. 412, the Court concludes that the fact that the information sought by
Defendants from Plaintiff might be discoverable under Fed. R. Civ. Proc. 26(b) doesinot li
absolve the Court of its responsibility to consider and fashion appropriate protectirseurdier

Fed. R. Civ. Proc. 26(c).”’Rhodes v. Motion Indus., IndNo. 1:07CV-251, 2008 WL 4646110,
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at *3 (E.D. TennQOct. 17, 2008) (“Although Rule 412 does not explicitly apply to discovery, it is
‘applicable and has significance in decidiegrtain discovery motions; namely, in deciding a
discovery motion a court must be careful it does not undermine the rationtde aile.”);
Zakrzewska v. New Sc¢iNo. 06 CIV. 5463 (LAK), 2008 WL 126594, at *2 (S.D.N.Y. Jan. 7,
2008) (“Courts quite properly are reluctant to permit discovery into . . .yhigtinate matters.
Individuals’ privacy interests in such circumstances emportant and deserving of protection.
Moreover, there is a risk that permitting such discovery would deter some individuals fr
pursuing meritorious claims.”But see Barnes v. Bd. of Edublo. 2:06CV-0532, 2007 WL
1236190, at *3 (S.D. Ohio Apr. 26, 2007) (“In the Ctaitiew, Rule 412 does not change [the]
result in this case . . . the Court notes that Rule 412 is a relevance rule thas gpdaifically to
the admission of evidence at trial.”).

Considering the plaintiffs’ motion for a protective order under Rule 26(c) in lightilef R
412's instructionthe Court’s firstdeterminatioris whether the minor plaintiffssexual histories
are relevant to the claims and defenses raised in this M&#eS asserts that this discovery is
“extremely relevaritbecause the plaintiffs allege that the sexual contact and videoing at issue in
this lawsuit was “unwanted” arfgpressured” and that the minor plainti§sffered physical and
emotional harm because of it. MNPS states that, “by alleging physitahaotional sexual trauma
and developmental disorders creating damages of three million dollars, Ptaisfifiaced [these]
discovery topics in play.” Accordingly, MNPS argues, information about the npiadmtiffs’
sexual histories is “critical to thicase, since a finding that the conduct was not unwanted could
absolve Metro of all liability.” MNPS “accepts that these questions are noteeasgwer for any

sixteenyearf]old girl,” but states that, because the plaintiffs have “come forward wittethe
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explicitf] and sexual allegations already in a public lawsuit,” they must provide trenetion
necessary for MNPS to defend itself at trial.

The logic supportindNPS’ theory of relevance-that a plaintiffs privatesexual history
hassomebearingon whether unrelated sexual contact was warisdollow, as many courts
before this one have foun8eeg e.g, Wolak v. Spuc¢i2l7 F.3d 157, 160 (2d Cir. 2000) (holding
that “[w]hether a sexual advance was welcome . . . does not turn on thie gexual behavior of
the alleged victim”);Hughes v. Twenifirst Century Fox, Ing.No. 17CV7093, 2018 WL
1936096 at *2-3 (S.D.N.Y. Apr. 24, 2018)finding that a similar theory of relevance is
“superficially appealing but advances a boorish, reductive narrative” of sexathspsition)
Gowens v. TidwellNo. 16-10518, 2013 WL 2285446, at *3 (E.D. Mich. May 23, 20@8)ing
that “the distress of sexual assasiltooted in the violation of ohg body without consent and not
in the number of sexual partners that a personchasenby act of free will”) (emphasis in
original);, E.E.O.C. v. Donohyer46 F. Supp. 2d 662, 667 (W.D. Pa. 2010) (findingidious”
the suggestion that plaintif§ past willingness to engagepnvatesexual banter was relevant to
her reaction to such banter in the workpladédcklin, 257 F.R.D. at 60%inding relevancy of
evidence regarding plaintiff sexual conduct and social relasbips “questionable)Villiams v.
Bd. of Cty. Commns of Unified Gott of Wyandotte Cty. & Kansas Cit{92 F.R.D. 698, 7634
(D. Kan. 2000) (findinghat inquiry intoplaintiff’s sexual historyas of “marginal relevance” to

claim regarding involuntary sexual encounter with police officer and presentaditiate risk of

5 MNPS also argued that it must refute the minor plaintiffs’ claim that they will notajeve
into healthy adults because of this conduct, which “puts Metro in the position whellenged

to ask personal questions to see how [the minor plaintiffs have] developed sexuallpoanthis
[their] lives.” The plaintiffs have submitted a statement fromirtproposed expert that he does
not intend to address developmental damages and will focus on “current psycholageal s
causation, treatment, and long term prognosis.”
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harm” to the plaintiff) Truong v. Smithl83 F.R.D. 273, 2756 (D. Colo. 1998ffinding evidence
of plaintiff’s “prior sexualctivity with third parties has no bearing on the issue of whether she
consented to the sexual violence charged”)

It is now beyond question in the federal courts tfidlhe fact that the plaintiffs may
welcome sexual advances from certain individuals has absolutely no bearing on tlmmamoti
trauma they may feel from sexual harassment that is unwelcditeliell, 116 F.R.D. at 484.
Simply put, €xual harassment is no ldsaumaticto a person who has had extensive experience
with sex than it is to aggson who has had none. To find otherwise would be to suggest that, once
a person becomes sexually active, he or she welcomes sexual attention Wwbmralght give it
and isimmuneto the harmthat result§rom unwantedsexualconduct. That line of reasoning has
not been persuasive for decadese, e.g.Howard v. Historic Tours of Am177 F.R.D. 48, 52
(D.D.C. 1997) (“Since a man cannot seriously contend in 1997 that any woman who has a sexual
relationship with her cavorkeris morally degraded . . . he is reduced to arguing that because a
woman took one cavorker as a lover he is justified in his belief that she will accept him and
welcome his sexual advances. That, in all but his imaginatiomgnssequitur’); Mitchell, 116
F.R.D. at 485 (“Past sexual conduct does not . . . create emotional calluses e¢hahlesspact
of unwelcomed sexual harassmentVNPS’ argument has even less purchasen considered
in the context of the plaintiffsclaims arising fronthe alleged incidents of exposing. Even if a
plaintiff welcomedsexual contactthe conclusion that shalso welcomd the videoing and
broadcasting of thatontactwithout her knowledge or conseastabsurd

In contrast to the minimal relevance of the information MNPS seeks, the poteniiabfo
cause embarrassment, oppression, and undue burden is high. Fed. R. Civ. P. 26(c). Rule 412 was

put in place, in part, “to reduce the inhibition women felt about pressing complaintsréngce
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sex harassment because of the shame and embarrassment of opening the door to amonquiry i
the victimis sexual history.Howard, 177 F.R.D. at 51. Even before Rule 412, Rule 26(c)
empoweredcourts to prevent discovery that could discourage plaintiffs from pursuing sexual
harassment claims“contraveijing] the remedial effect intended by Congress in enacting Title
VII.” Priest 98 F.R.D. at 76 2Rule 26(c) affords @urts the same powerand protects the same
interests—in the context of Title IX litigation.

MNPS has not shown a purpose for discovery of the minor plaintiffs’ sexual &sstbait
overcomesthe significant risk of harmpresentedFor that reasonthe Court GRANTS the
plaintiffs’ motion for a protective order. MNPS may seek discovery regatigéngpinor plaintiffs
sexual histories onlgs they may relate the perpetrators of the alleged assaults.

B. Rule 35 Psychiatric Exams of the Minor Plaintiffs

MNPS asks the Court to order the minor plaintiffs to submit to psychiatric exammatio
by a medical examiner of its choice under Federal Rule of Civil Procedure 35. Rulign85zas
a courtto “order a party whose mental or physical condition . . . is in controversy to submit to a
physical or mental examination by a suitably licensed difieel examiner.” Fed. R. Civ. P.
35(a)(1).The moving party must show “good cause” why the court should compel an examination.
Fed. R. Civ. P. 35(a)(2).

Rule 35’s"in controversy” and goodause requirements are not “mere formalit[ies],” but
“plainly expressed limitation[s] on the use of [the] Rul8chlagenhauf v. HoldeB79 U.S. 104,

118 (1964). They require “affirmative showing[s] by the movant” as to whyxamieation is
necessary and why the information sought could not be obtained througimetiresld. “Rule
35, therefore, requires discriminating application by the trial judge, who must deside initial

matter in every case, whether the party requesting a mental or physical ai@mior
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examinations has adequately demonstrated the existence of the feglarements[’]ld. “This
is because a more relaxed standard would allow parties to routinely compekleacto submit
to examinations, which would be contrary to both the spirit of the Rules of Civil Procedare,
Fed. R. Civ. P. 1, and the purposes underlying the substantive law at the center ospaeg.di
Winstead v. LaFayette Cnty. Bdd.Cnty. Comrins, 315 F.R.D. 612, 614 (N.D. Fla. 201&)ose
adherence to Rule 35requirements is particularhyecessary in the context of claims brought
under antdiscrimination statutes, where the prospect of being required to undergo alphbyysic
mental evaluation teindicate protected rightsight cause plaintiffs to abandon their clairas.

For this reason, courts are reluctant to find that a plaintiff places herlroentition “in
controversy” simply by making a claiof emotional distresslohnson v. PPl Tech. Servk.P.,
No. CIV.A. 11:2773, 2013 WL 4508128, at *2 (E.D. La. Aug. 22, 2013)ht majority of courts
have held that plaintiffs do not place their mental condition in controversy nigretiaiming
damages for mental anguish or “garden variety” emotional distr&mntifer v. Inergy Auto. Sys
LLC, No. 5:15CV-11486, 2016NVL 1305221, at *2 (E.D. Mich. Apr. 4, 2016) (quoti@gines-
Hanna v. Farmington Pub. S¢iNo. 04CV-74910DT, 2006 WL 932074, at *8 (E.D. Mich. Apr.
7, 2006)) (additional citations omitted{zarden variety” emotional distress has been defined to
include “the generalized insult, hurt feelings and lingering resentment whygna would be
expected to feel if he or she were the recipient of an adverse . . . action attalulisedination.”
Owens v. Sprint/United Mgmt. C@21 F.R.D. 657, 660 (D. Kan. 2004)stead, the majority of
courts will look for allegations of special circumstances that distinguisis@ frommorerun-of-
the-mill claims. Courts may find those special circumstances present when:

(1) a tort claim is asserted for intentional infliction or negligent infliction of

emotional distress; (2) an allegation of a specific mental or psychiatric injury or

disorder is made; (3) a claim of unusually severe emotional distress is dade; (
plaintiff intends to offer expert testimony in suppofta claim for emotional
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distress damages; and/or (5) plaintiff concedes that her mental healthoroisdit
in controversy within the meaning of Rule 35.

Id. (quotingStevenson v. Stanley Bostitch,.Ji201 F.R.D. 551, 554 (N.D. Ga. 2001)) (additional
citations omitted)see also Hearring v. SliwowsHkilo. 3:100746, 2011 WL 3897803 (M.D. Tenn.
Sept. 6, 2011) (ordering Rule 35 mental exam after discovery deadline had passed whifre plaint
alleged “grievous mental suffering, including but not limited to fp@atmatic stress disorder”).
Also material ¢ this determination is an “allegation of present, ongoing, or permanent mental
injury or disorder."Bowen v. Parking Auth. of City of Camd2a4 F.R.D. 188, 195 (D.N.J. 2003).
MNPS argues that the plaintiffs have placed the minor plaintifilsntal condions “in
controversy” by alleging that they have suffered severe emotionalsgiséguiring medical care,
including “severe humiliation, embarrassment, loss of enjoyment of life, andflesicational
opportunity,” and by seeking three million dollars in damages for those injuries. (Doc. No. 27,
PagelD# 200.The plaintiffs have not alleged specific psychiatric injurgthough they do allege
that they are receiving medicakatment The plaintiffs’ characterization of theiemotional
injuriesdoes nonhecessarily plackhemin the realm of “unusually severe emotional distreSgé
Winstead 315 F.R.D. at 615 (finding that allegations“efnotional distress, mental pain and
suffering . . . mental anguish, [and] loss of enjoyment of life . . . are still itteedgarden, though
they may be edging towards the gatéfpwever, the plaintiffs do allege that their emotional and
mental distress is ongoing and will require future treatment. The plaintiffs aledrstathey will
support their claimsvith expert testimony. These allegatienand the fact thathe plaintiffs do
not argue they haveot put their mental health in controversyare asufficient basis on which to
find that the plaintiffs mental condition is sufficiently disputed for purposes of Ruls 35

controversy” requirement
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The Court mushextdetermine if MNPS has shown “good cause” for the examinations by
articulating ‘specific facts that demonstrate the need for the information sought and lacknsf mea
for obtaining it elsewhereHill, 229 F.R.D. at 568 (citin§chlagenhayf379 U.S. at 118MNPS
argueghat a Rule 35 mental examination “is mandated by rights afforded to evenytliligder
the United States and Tennes€mmstitutions.” [d. at PagelD# 202.lf states that the plaintiffs
“cannot be allowed to offer orgded proof of [their] injuries and then refuse to allow the
Metropolitan Government the opportunity to refute that proold’) (Citing authority that
addesses the right of criminal defendants to present exculpatory proof at triBIS Migues that
“[t]here is no legitimate state interest in denying Metro an opportunity foll @resentation of
the issues at trial, and such a @nded process servesasiolation of its rights to due process.”
(1d.)

By MNPS'’ reasoninga Rule 35 examination would be appropriate in any case in which
the plaintiff alleged physical or emotional harm, obviating the need for thésRinleontroversy”
and “good cause” requiremesntor any “discriminating application” of its terms by the Court.
Schlagenhayf379 U.S. afl21-22 (noting that, although the Rules should be “liberally construed
.. . they should not be expanded by disregargiainly expressed limitatiotys Rule 35 plainly
does not support such a broad application. Allowmgfine authorizingf physical and mental
examinations is the “untoward resufthlagenhaufound that Rule 3% plain languagguards
againstld.at 122.

Whatdoes establish good cause authorizes &ule 35examinationn this case is the
plaintiffs’ statedintent to prove their emotional injuries with the testimony of a retained expert.
Winstead 315 F.R.D. at 616 n.3 (citing “neaniversal agreement” on this poinfuncan v.

Upjohn Co, 155 F.R.D. 23, 26 (D. Conn. 1994) (“The plaintiff intends to prove his claim at trial
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through the testimony of his own expert witness, which also constitutes goodagouserfitting
the defendant to conduct its own psychiatric examination of the plaintifoiplin v. Holecek
150 F.R.D. 628, 630 (D. Minn. 1993) (finding good cause in plaistifitated intent to prove [his
claim of psychological injury] through the elicitation of expert psychologictin®ny”). As the
Winsteadcourt noted, there is a distinction between a plaintiff who seeks treatmemidtional
harm and should not be punished for doing so and a plaintiff who eldotseéwaminedy an
expert to support her litigation positioNinstead315 F.R.D. at 616 n.® the lattercircumstance,
“[florcing such a plaintiff to submit to a similar examination conducted byfardiit expert . . .
is not a punishment, but a leveling of the playing field.”

Accordingly, the Court GRANT3/INPS’ motion to take Rule 35 examinations of the
plaintiffs. The plaintiffs argue that a Rule 35 examinatigrMNPS’ expertcannot baused asn
“end run” around the Coug limitations on discovery of the plaintiffsexual histories. (Doc. No.
29,PagelD# 209.) The Court agrees. The terms of the protective order enterechgatjacdvery
of the plaintiffs sexual histories shall apply tlleexaminations conducted bjtherparty’s expert
The examinations shall be taken in Nashville at a date and location mutually cohvertlee
parties.

C. Discovery of the Adult Plaintiffs’ Employment, Health, and Financial Records

In Sally Doés deposition, MNPS pursued a line of questioning regarding her financial
status The plaintiffs seek a protective order against lihis of inquiry on grounds thatINPS
seeks to dissuade the parents fra@pearing in court by requiring them to reveal private financial
information. The plaintiffs also argue that this information is nieveent to any claim or defense

becausdhe adult plaintiffs have “no independent claims of [their] own, and [theirfinancial
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situation [does not] bear even a remote relationship to the facts in this casaimgr afl the
victim[s].”

MNPS responds that the adult plaintiffsnancial statusis “incredibly relevant to their
motivation for bringing claims on their chiehi s behalf,” arguing that the adult plaintiffs have a
“financial stake” in the litigation. MNPS further argues that the adult plagntffhancial standing
. . . Iis also relevant to the issue of [the minor plainfifisental health and developmenit’the
hearing, MNPS argued thttis information is necessary becagsene of the trauma the minor
plaintiffs have experienced may be attributable to poverty and not to the serassnh@nthey
allege To find otherwise, MNP States would be “to suggs [the minor plaintiffs] grew up in a
vacuum.” Weighing the relevanceof the requested informatioagainstthe burden of its
production the Court finds thahat the balance tipa favor of protecting the adult plaintiffs from
this discovery.

MNPS’ theorythat it must knowthe adult plaintiffs’ financial status to determine the
minor plaintiffs have suffere@emotional harms based on #alse equivalence between poverty
and traumaCertainly, the collateral consequences of poverty may cause trauma to children who
experience thensee e.g, P.P. v. Compton Unified Sch. Djgtlo. CV153726MWFPLAX, 2015
WL 5752770, at *1 (C.D. Cal. Sept. 29, 2015) (describing trauma experienced by children who
grow up in high-poverty neighborhoods as stemming from “exposure to violence and lalgs, fam
disruptions related to deportation, incarceration and/or the foster systeamisystcism and
discrimination, and the extreme stress of lacking basic necessities, such as not kmogreghe
next meal will come from or where to sleep that nighiNPS’ psychological expert may explore
such specificsources of emotional injury with the minor plaintiffsthe Rule 35 examinations

Butthere idittle to be learned about a chigdrauma from heparents bank statemenor, surely,
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is there any argument thettildren whoexperiencgoverty arehardenedo sexual harassment or
less deserving of redresen theyexperience it.

That leavesMNPS’ argument thatthe parents financial status is relevant to their
motivation in bringing these lawsuits on their childeebehalfHowever, “[i]t is wellestablished
that in ordinary litigation . . . the plaintif motive in bringing suit is not relevant to the subject
matter of the litigation and is not a matter for discoveRatsons v. JefferseRilot Corp, 141
F.R.D. 408, 414 (M.D.N.C. 1992%ee alsdRayfield Aviation, LLC v. Lyon Aviation, Indo.
1:11C\V274, 2012 WL 3095332, at *2 (M.D.N.C. July 30, 2012) (finding motive for a suit is not
relevant to the claims raised in the cagggjital Equip. Corp. v. Sys. Indus., In¢08 F.R.D. 742,
743 (D. Mass. 1986) (collecting cases in which “the motive behind the institution ofithrevaas
deemed not relevant to the subject matter involved pursuant to Fed. R. Civ. P.R&ga))ost
Promotions, Inc. v. Pabst Brewing C&5 F.R.D. 128, 130 (N.D. Ill. 1953) (“It is difficult to see
how an inquiry into the circumstances surrounding the instigation of the action couwldtladfe
substance of the claim.”). MNPS does not allege any defense to which this iidarmeuld be
relevant.See Parsonsl4l F.R.D. at 415 (finding that motive may be relevant to unclaadsh
defense if it has “an immediate and necessary relatmihe transaction at issue). The Court
therefore finds that discovery of the adult plaintiffs’ financial status isetevant to the subject
of this litigation.

BecauseMNPS has not articulated a theory of relevance that would make the parents
financial health a proper subject of discovehg plaintiffs motion for a protective order against

this line of questioning is GRANTED.

6 Because the Court finds the information sought during Sally Doe’s depositicglevant,
MNPS’ motion to reopen her deposition is now moot. However, the Court notes that the orstructi
of plaintiffs’ counsel to Sally Doe not to answer questions related to her findeakh in her
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D. Discovery of MNPS Investigative File$

The plaintiffs seek to discover “investigative files and disciplinary gscdor events
involving sexual harassment, sexual pictures and videos, and other inappropriate $&eiai be
that occurred at [MNPS] secondary schoolhe plaintiffs argue thatp prove that MNPS has
been deliberately indifferent to harassment, they must show that MNP&spasded to known
circumstances in an unreasonable manner. Whether MNPS had notice of other infisiexus
harassment in its schools and how it respdntleey argue, is relevant to that element of their
claims. MNPS argues, in response, that evidence as to how it addressed incidertglof se
misconduct not involving these minor plaintiffs is not relevanthis litigation MNPS further
argues that producing these files would be overly burdensome.

The plaintiffs citeVance v. Spencer County Public School Dist2&1 F.3d 253 (2000),
in support of their position. Iance the Sixth Circuit held that, “[w]here a school district has
actual knowledge thats efforts to remediate are ineffective, and it continues to use those same
methods to no avail, such district has failed to act reasonably in light of known cincoessta
Vance 231 F.3d at 261. MNPS argues tWaincestands only for the propositidhat “evidence
of previous sexual misconduct at schagainst the same plaintiff could be relevant to
determining whether the scht®previous remedial actions were so ineffective to curb harassment
against that plaintiff” and terms it “a logical leap” to suggest W#astcemakesMNPS’ response

to unrelated incidents relevant to the plaintitfi&ims.

deposition was not appropriate under Rule 30(c)(2), which allows counsel to instruct a deponent
not to answer only when privilege is invoked. Fed. R. Civ. P. 30(c)(2).

! In the parties joint motion, the plaintiffs state that they are also seeking réwordthe
Metropolitan Nashville Police Department. In the Court’s hearing, the pfaiolrified that they
are only seeking MNPS records.
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This Courthas previously grapmd with the reach o¥anceand other Sixth Circuit
decisions regarding a Title IX funding recipienknowledge of prior acts of harassment in
determining liability.See Dogl86 F. Supp. 3d at 8066;Lopez v. MetroGovt of Nashville and
Davidson Cnty.646 F. Supp. 2d 891, 915 (M.D. Tenn. 2009).dpez the Court found thafitle
IX liability is not limited “to a federal education funding recipisrknowledge of, and deliberate
indifference to, the alleged harassment phdicular individual but instead . . . Title IX claims
could be basean the recipienis knowledge of, and deliberate indifference tgpaaticular
harassers conduct in general.Lopez 646 F. Supp. 2d at 91@mphasis in originaljquoting
Staehling v. MetroGov't of Nashville and Davidso@ty. No. 3:070797,2008 WL 4279839, at
*10 (M.D. Tenn. Sept. 12, 2008)n Doe v. University of Tennesselee Courdrew uponLopez
andStaehlingo find thatthat the plaintiffs had stated a viable Title IX claim based on allegations
that thedefendant university had knowledge of prior harassment, nospgaficindividual, but
by aparticulargroup of studentsDoe 186 F. Supp. 3d at 806 (finding adeguallegations that
the wiversity “had actual knowledge of prior incidents of sexual assault byodibdll and
basketball players that were sufficient to put UT on notice of the risk to the iyt UT was
deliberately indifferent in facility to ajuately address this risk, including failing to change its
remedial measures which were not effectivéf)e Court also found th&ability could arise from
the wiversity’s “handling[of] athlete discipline . . . and lack of sexual harassment training,”
among other policiesd. at 807.

Here, the plaintiffs allege that MNPS created an environment that was hosgladte f
students by failing to train its employees, allowing improper sexual conduct sshalents to
take placefailing toimpose adequate disciplinary meastioeshatimproper sexual conduct, and

failing to take action to address a systerde practice of exposing. The records that the plaihtiffs
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seek are relevant thoseallegationsand to showing what, if any, improper conduct was known
to MNPS before the plaintiffs experienced the harm theyallegeand how MNPS responded to
it. It will ultimately fall to the plaintiffs to show thatny prior incidents are sufficiently tieat
their claims as to give rise MNPS’ liability but, at this juncture, the recordéprior disciplinary
incidentsare discoverable.

Since the Couts hearing, MNPS has determined that producing these records will not be
as burdensome as it once imagingtler performing &eyword search of its disciplinary incident
databaseMNPS states that it is prepared to manually redact and produce |§®@oidentified
records. If the plaintiffs seek more than 1,000 records, MNPS asks that thé¢ @madion ke
shared. Because the parties have not had an opportunity to consult as to the relebatdreea
or the breadth of relevant discovery, the Court ORDERS the parties to meet andacagieet
upon search terms ana determine the number of records sederms will identifyThe parties
shall also address any cost sharing in their conference. If they are unableue tiest issue,
MNPS may raise it in a telephone conference with the Magistrate Judge.

E. Discovery of the Minor Plaintiffs’ Social Media Profiles

MNPS asks the plaintiffs to identify the social media platforms that they usthaind
username®n each platfornrandto produce alinformation related to contacts with the alleged
perpetrators and witnesses, the plaintidléeged injuries, and “harassment, threats or distribution
of the video that is the subject of the case.” MNPS also seeks “all pictures or takieosince
the beginning of the calendar year in which the incident occurred” and a downlogyeaf the
plaintiffs’ social media accounts full. The plaintiffs respond th&INPS’ request for all of the
content of their social media accounts is overbioechusét would allow MNPS access to non

public information without limitation.
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There is a distinctiobetween discovery of social media postings that are available to the
general public and those that the user has restricted from‘yiemformation posted on a private
individual's social mediai$ generally not privileged, nor is it protected by comrzmor civil
law notions of privacy” Potts v. Dollar Tree Stores, IncNo. 3:11CV-01180, 2013 WL
1176504, at *3 (M.D. Tenn. Mar. 20, 2013) (quotihgmpkins v. Detroit Metro. Airpar278
F.R.D. 387, 388 (E.DMich. 2012)). However,a party does not hava generalized right to
rummage at will through information thatiopposing party] has limited from public viewd.;
see alsdHowell v. Buckeye Ranch, In&o. 2:13+CV-1014, 2012 WL 5265170, at *2 (S.D. Ohio
Oct. 1, 2012){The fact that the information defendants seek is in an electronic file as opposed to
a file cabinet does not give them the right tonnoiage through the entire file.”).oTobtain
discovery of nofpublic social media, a party must show that the informationtgasigeasonably
calculated to be relevant to the claims and defenses in the litigdgene.g.Doe v. Rutherford
Cty., Tenn., Bd. of EdydNo. 3:130328, 2014 WL 4080159, at *2 (M.D. Tenn. Aug. 18, 2014);
Holder v. AT&T Servs., IncNo. 3:110076,2013 WL 5817575, at *3 (M.D. Tenn. Oct. 29, 2013)
Potts 2013 WL 1176504, at *3.

The production of a social media account’s contentsull will therefore rarelybe
appropriate. Eery relevant communication may Iberried in a thicket of unrelated musings,
“likes,” gifs, selfies, and emoticons that are not appropriately discovemedldés he fact that a
plaintiff’s mental or emotional state is at issue automatically justify sweeping discowenyiaif
mediacontent.See Giacchetto v. Patchogiedford Union Free Sch. Dis93 F.R.D. 112, 115
(E.D.N.Y. 2013); Johnson 2013 WL 4508128, at *2Rozell v. Ros$lolst, No. 05 CIV.
2936(JGK)JCF, 2006 WL 163143, at *3 (S.D.N.Y. Jan. 20, 2@&)al media may make a daily

record of a party’'thoughts and feelingsvailable at the click of a mouse (or at least those thsugh
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and feelingghe partydetermines araorthy of sharingwith a virtual community of “friends”).

But just as “[n]Jo court would have allowed unlimited depositions of every friend, social
acquaintance, eemployee or relative of a plaintiff to inquire as to all disctesuconversations

or observations,” the party seeking to discover those thoughts and festirsgeial medianust

still make a showing of relevance and proportionality to the claims of the litig&imnlon v.
T.G.R. Logistics, Inc321 F.R.D. 401, 403 (D. Wyo. 2018ge also Giacchett@93 F.R.D. at
116; Reid v. Ingerman Smith LL.No. CV 20120307 ILG MDG, 2012 WL 6720752, at *3
(E.D.N.Y. Dec. 27, 2012).E.O.C. v. Simply Storage Mgmt., LLZ70 F.R.D. 430, 430 (S.D.
Ind. 2010).

The plaintiffs concede thaINPS may discover their publically aNable social media
postings, and sdé plaintiffs are ORDERED to identify all social media platforms they use and
their usernames on each platform so that MNPS may access their publicpdfithgregard to
non-public information, the plaintiffs have agreed to produce all private sowlia
communications regarding the incidents that form the basis of their claiceptékose covered
by privilege. Because the plaintiffs allege ongoing harassn@NES states that it also seeks
information regarding any harassment that the plaingitiserienced after the alleged incidents
and any harassment taking place up to two months before the alleged inmidentsdThe Court
finds that these propaddimits sufficiently narrow the scope of discovery to information relevant
to the plaintiffs claims. The plaintiffs are therefore ORDERED to produce altpdsiic social
media contentegardinghe alleged incidents of harassment and any harassmeng fd&ce from

two months before the inciderdfieged in each plaintif complaint to the present.
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F. MNPS’ Interviews of Students During the School Day

The plaintiffsseek supplemental discovery regardiegeral incidents in which they allege
MNPS lawyers calleghotential student witnessés the principdls office during the school day
and interviewed them regarding this litigation without notifying their parentsplEnaiffs argue
that this practice may unduly coentegnor students into being interviewed against their, &l
that this may violate the targeted studeostmstitutional protectionsSeeWilliams v.County of
San Diegp No. 17CV815MMA (JLB), 2017 WL 6541251, at *6 (S.D. Cal. Dec. 21, 2017)
(finding, inthecontext of abuse and neglect proceedings, that a social workeviémtang minors
at school without parental consent can violate constitutional rights”) (cofiectses).The
plaintiffs’ motion seeks “full disclosure pertaining to what Metro [L]egal is doing withttitest
witnesses and what authority they have to pull the students from class without #a obtiseir
parents and compel them to sit for a private interview with Metro [L]egal.”

By affidavit, MNPS states that, in an interview apparently taking place undex thes
circumstances, counsel asked the studdrg was Sally Doe boyfriendto determine if he was
the plaintiffs witnessand if the plaintiffs counsel should be contacted to set up a depositidn
for his pareris contact information to use in setting up an interview or deposition. (Doc. No. 36,
PagelD# 250.MNPS now proposes that it be able to obtain contact information for student
witnesses from MNPS databases and to contact the stugargsts or guardiarto request an
interview. If the parent or guardian declines, MNPS sthiasit will issue a subpoena with notice
to opposing counsel. Any student withess may be accompanied by a parent or guaadian in
interview or deposition. (Doc. No. 41, PagelD# 281.) MNPS will provide contact infamniati
the plaintiffs for any student witnesses they wish to interview “after FERBR#es have been

sent.” (d. at PagelD# 281 n.1.)
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It is not apparent from the plairf8f motion that they sought thdiscovery they now
requesfrom MNPS before bringing the issue to the Cmuattentioror that the parties have e
and conferred regarding this issue or MNPS’ proposed soluwictordingly, the parties are
ORDERED to meet and confer regarditigg plaintiffs’ request for information andNPS’
proposed procedure for interviewing student witnesses. If any issues riEmdie Courts
determinatiorafter the parties’ meetinghe parties may raise them in a telephone conference with
the Magistrate Judge.

G. Order Authorizing Release of the Minor Plaintiffs’ Medical Records

Finally, MNPS asks the Court to enter an order that would authorize it to obtaimibre mi
plaintiffs’ medical recordfrom any medical provider to whom it is produced. The proposed order
requires that notice be given to the plaintifsunsel and des not permigéx partecommunications
between the plaintiffshealth care providers aliNPS’ counsel. The proposed order also contains
a protective order limiting to whom the produced information may be disclosegldihaffs
oppose entry of this order on grounds that MNPS has been able to obtain the medical records it
needs througheleaseexecuted by the plaintiffand subpoenas.

The origin of this dispute appears to be trouble MNPS encountered in obtaining records
from Centestone, a mental health provider, which required a more comprehensive release form
than what the plaintiffs had providebhstead of executing the requireglease for MNPS, the
plaintiffs’ counsel obtained the recorded produced them to MNPS. MNPS argtiest the
plaintiffs cannot be the custodians of their own records and that MNPS should be able tibsobtain
own copyof the recordslirectly from the provider.

The Court finds thaMNPS has articulatedufficient grounds for access to the minor

plaintiffs' medical records; howevehe requested blanket release order is a broader remedy than

35



what the circumstances requifecordingly, the motion is GRANTEDN PART AND DENIED
IN PART. The plaintiffs are ORDERED to execute the necessary release for MNPS to obtai
medical records directly from Centerstone and any other provider from whgredélke records
if the plaintiffs do not object to production of thecords on other ground$he parties may
negotiate the terms of a protective order as necessary to prevent unnecassagyrdiof the
plaintiffs’ health information.
IV.  Conclusion

For the foregoing reason8|NPS’ motion to take Rule 35 psychiatréxaminations is
GRANTED, subject to the limitations detailed abgWdNPS’ motion for an order authorizing
release of the minor plaintiffenedical records is GRANTEIN PART AND DENIED IN PART,
the plaintiffs supplemental motion for discovery regardMPS’ contact with student witnesses
is DENIED WITHOUT PREJUDICE to renewal; the partigsint motion for resolution of
multiple discovery issues is GRANTED IN PART AND DENIED IN PART,s&t out in the
Court’s opiniors and MNPS’ motion to expedite a rulingn the discovery issues is FOUND
MOOT.

It is so ORDERED.

ZL(K(?«Y }’\.QA/(&Q/V\/\)
Alistalr B. Newbern
U.S. Magistrate Judge
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