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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

DEANGELO MOODY, )
)
Petitioner, )
)
V. ) CaseNo. 3:17-cv-01452
) Judge Trauger
MIKE PARRIS, Warden,! )
)
Respondent. )
MEMORANDUM

DeAngelo Moody is currently serving a sertterof life in prisonbased on his May 12,
2011 conviction by a Davidson County, Tennespgeg of first-degree felony murder. On
November 15, 2017, he filed his pro se petitiorttierwrit of habeas corpus pursuant to 28 U.S.C.
§ 2254. (Doc. No. 1.) The respondent thereafter filednswer to the petition (Doc. No. 8) and
the state court record (Doc. No. 7), and the jpetér filed a reply to the respondent’s answer (Doc.
No. 15).

This matter is ripe for the court’s revieand the court has jurisdiction. The respondent
does not dispute that the petitiortiimely, that this ighe petitioner’s firsSection 2254 petition
related to this conviction, andahthe claims of the petition habeen exhauste@©oc. No. 8 at
1-2.) Having reviewed the petitioner’'s argumeantd the underlying record, the court finds that
an evidentiary hearing is not required. As expldibelow, the petitioner is not entitled to relief

under Section 2254, and his petition will therefore be denied.

! In light of the petitioner’s transfer to the Morgan County Correctional Complex, the appropriate

respondent to his petition is the warden of thalitpcMike Parris. Rule 2(a), Rules Gov’g Section 2254
Cases.
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|. PROCEDURAL HISTORY
The petitioner was indicted on Decemli& 2009, along with M#&ez Matthews and

Lorenzo Ortago Thomas, for the killing of Lor®hchelle Johnson during ¢éhperpetration of or
attempt to perpetrate a first-degree murded, far employing a firearrduring the commission of
a dangerous felony. (Doc. No. 7ail4—7.) The petitioner, his co-defendants, and the victim were
all minor teenagers in 2009. After being triethfty with Matthews before a jury (Thomas was
tried separately), the petitioner was acquittetheffirearm charge bubavicted of first-degree
felony murder. (Doc. No. 7-7 at 3—4.) The triauct sentenced the petitioner to life in prison.
(Doc. No. 7-1 at 48.)

On direct appeal, the petitioner argued that the evidence at trial was insufficient to support
a guilty verdict. (Doc. No. 7-10 at 4.) The Teasee Court of Criminal Appeals (TCCA) rejected
this argument and affirmed the judgment of the trial c@e¢e State v. Moodio. M2011-01930-
CCA-R3-CD, 2013 WL 1932718 (Tenn. Crim. App. W 2013). The Tennessee Supreme Court
denied discretionary review on October 7, 2013. (Doc. No. 7-13.)

Petitioner filed a pro se pton for post-conviction reliebn April 21, 2014. (Doc. No. 7-
14 at 29-35.) Following the appointment ajuasel and an evidentia hearing, the post-
conviction trial court denied reli@n multiple claims oineffective assistanaa trial counsel, but
granted relief and ordered a new trial based on its finding that counsel was constitutionally
ineffective in failing to interview and call Ortagdhomas to testify at the petitioner’s tridd.j
The state filed an appeal from the grant of posivection relief, arguing tht the trial court erred
in finding that trial counsel was constitutionyaiheffective. (Doc. No. 7-22.) The petitioner
responded in defense of the tgalurt’s judgment, but did not agal its rulings on his unsuccessful

ineffective assistanceaims. (Doc. No. 7-21.)



On March 2, 2017, the TCCA reversed the t@lrt’'s grant of postonviction relief and
reinstated the judgment against the petitioMoody v. StateNo. M2015-02424-CCA-R3-PC,
2017 WL 829820 (Tenn. Crim. App. Mar. 2, 2017). Hetitioner filed for pemission to appeal
to the Tennessee Supreme Court, which wasdesm June 9, 2017. He filed his pro se petition
under Section 2254 in this court on November 15, 2017.

[1.STATEMENT OF FACTS

A. Evidence at Trial

On April 25, 2009, sixteen-year-old Loren Jabmsvas struck by styagunfire and killed
as she laid in her mother’'s bedroom insideféineily home, located at 3652 Chesapeak Drive. Her
mother, Inez Johnson, testified that she was lying on the bed with her daughter when they heard
gunshots, and “instead of layingh@nd rolling from the bed, [thactim] raised her body up” and
was struck by a bullet. Althougbaramedics responded to theene and took the victim by
ambulance to the hospital,estlied from her injuriesState v. Moody2013 WL 1932718, at *1.

Officer Christopher Cote of the Metro Nadhe/Police Department (MPD) testified that
he arrived at the scene after the paramedics. $tifi¢d that, when OfficeBrian Eaves arrived at
the scene, a witness approackades and gave himhat that the witnedsad found. Officer Cote
also testified that he found multiple shell casings of different calibers at the ktesmie*2. A
crime scene investigator, Lynne Mace, testified tie&tinvestigation of the scene revealed that
there were two .45 caliber autoticacasings and six 9mm casindgs.

The state then called ChristagphBridges to testify. He s#ified that he lived at 3648
Chesapeak Drive, and described thergs surrounding the shooting as follows:

He stated that on Aprél5, 2009, at approximately@D p.m., he was walking down

Chesapeak Drive with Deandfdilliams. As they were wking, a car with four or

five people inside of it pulled up anddan shooting. Christopher began to run, but
he heard more than five shots fired. Biate showed him a photograph of a vehicle



and asked if it was the vetteé he observed on April 28009, to which Christopher
responded, “Yes, sir.” Christopher stateattiie was given the opportunity to speak
with the police about what he observed, lheittold them thahe “really didn’t see
anybody, didn’'t see anything.” He said thadmnot want to speak with the police
and that they forced him to go to theeginct. Christopher admitted that in April
2009, he was a member of the 107 Undawgd Crips but denietthat he was still

a member.

On cross-examination, Cktopher testified that heid not know why someone
would want to shoot at hinide stated that the shootiogme from the dver’s side

of the vehicle. He did not know appellafitdoody and Matthews] and said that the
first time he saw them was on the news. §&tbpher stated thae had an adequate
opportunity to view the car bause it passed him and mada-turn. He said that
the vehicle’s license plate was in the windamd that the vehicle’s bumper was not
damaged. Christopher later testified thla¢ vehicle that hedentified in the
photograph had damage on its bumper. Gopis¢r said that he ran between some
houses when the people in the vehicletsthshooting; however, the victim’s house
was not one of them.

The next witness, Deandre Williams, testifibdt he had lived witiChristopher Bridges
in April 2009 and was with him on April 2&d. Williams further tstified as follows:

On April 25, 2009, he was walking tofteend’s house with Giistopher when he
heard gunshots. He ran away and wasble to see from where the gunshots
originated. He stated thae was sending text messagm his celllar telephone
and did not observe any neanmhicles or people. Howevdre recalled telling the
police that he saw a smdllue or green vehicle thdboked like a Honda. He
explained that he saw the vehicle efthe and Christopher began walking. Mr.
Williams further testified tht he heard more than figginshots. He estimated that
he was three houses away from 3652 @peak Drive when the gunshots began.
He ran in the opposite directi from the victim’s house.

Mr. Williams denied being a member of affiliated withthe 107 Underground
Crips. He stated that hdid not know whether Chrigpher was a member of the
gang and denied noticing a tattoo of a guth the numbers “107” on Christopher’s
hand.

On cross-examination, Mr. Wams testified that helid not know appellants and
had never seen them before the dayial. tMr. Williams did not know why anyone
would shoot at him. He stated thatdid not know anything about the incident and
was only testifying because tB¢ate forced him to do so.

Id. at *2-3.



Evan Bridges, Christopher’stfeer, was next to testify. He wan the backyard of his home
at 3648 Chesapeak Drive when he heard gunshots and moved toward his fradt gat8. Upon
arriving at his front yard, EvaBridges was able to determitiet the gunshotsere coming from
a small green car that was driving down theedtrin which he “obseed the heads of three
African-Americans” who appead to be “some young guydd. “When shown a photograph of a
vehicle, Evan stated that thehicle in the photograph was thergasize, but the car he saw on
the day of the shooting looked like a Hondhl” He testified that “[a]pproximately fifteen to
twenty minutes after the shooting ceased, [hehéba black cap in the middbf the street that
was not there before the shootirayid gave ito the policeld. Evan Bridges testified on cross-
examination that he did not actually see anyoneafireapon, and furtherazified that the vehicle
he saw was green while the vehicldhe photograph appeared to be blde.

The state next called Quontez Caldwetho provided the following testimony:

Quontez Caldwell testified that appeitaMoody and Ortego Thomas are his
halfbrothers through theirti@er, but he only becamecainted with them a short
time prior to this incident. Mr. Caldwell stated that on April 25, 2009, appellant
Moody and Mr. Thomas pickddm up from his grandmbéer’s house in appellant
Moody’s vehicle. He identified apf@nt Moody’s vehicle from an exhibit
photograph. In addition to his half-brothetxsp other males whom he did not know
were in the vehicle. He identified appeildvatthews in the courtroom as one of
the other passengers in the vehicle. @laldwell stated that as they drove down
Chesapeak Drive, the people in the car ®smebody they had a beef with [sic][,]
and they shot at them.” He recall¢iiat Mr. Thomas said, “There go [sic]
somebody we beefin’ with [di¢” The driver then tuned the vehicle around and
drove back up Chesapeak Drive. He ghiat appellants and Mr. Thomas began
shooting at a person he knew as “Cggar.” Mr. Caldwell did not recall having
previously testified that appellant kMaews had a 9mm pistol, that appellant
Moody had a “.45 or .40,” or that Mr. Thomas had a “38 revolver,” but he
acknowledged that if he had previouslytsstified, then it was the truth. He stated
that neither he nor the driver had aapon that day. After the shooting, the men
dropped Mr. Caldwell off in the middle ofdlstreet. He said that he did not speak
with appellants about the&hooting after it happened.

Mr. Caldwell stated that the police attetenbto interview himThe first two times
they attempted to speak with him, he tldm that he did not know anything about



what happened because he just “didn’'t want to tell them nothing [sic].” Mr.
Caldwell denied being a member of thedder Deuce Crips. He denied testifying
to being a member in JuB009 and said that if his img a member of the Crips
was reflected in his statemt, it was not the truth.

On cross-examination, Mr. Caldwell dedithat a detective with MNPD brought
him in for questioning because he had received information that Mr. Caldwell had
claimed that he killed the victim. He further denied getting a new “teardrop tattoo”
on his face. Mr. Caldwell didot recall telling the detective that he was anywhere

near Chesapeak Drive, that he was with someone named “T.O.,” that he was in a

Chevrolet Impala, or that he did not knowe ttolor of the Impala. He stated that he
did not know appellant Moodyi®al name and that helgrknew his father by the
name “Tango.”

Mr. Caldwell admitted that he spoke wimother detective f@w weeks later but
denied that he changed Isi®ry about being in an Impala with T.O. Mr. Caldwell
admitted that appellant Moody picked himam then proceeded to pick up another
person, at which time the other person Imedaving the vehicle. He remembered
seeing “C. Trigger” and stated that “gumere pulled[,] and thy started shooting.”

In a subsequent interview with Kathy Mata, an assistant district attorney, Mr.
Caldwell denied any knowledge of his brets’ having problems with “C. Trigger”
and stated, “I didn't know they had no [dieef with him.” He testified that his
problem with “C. Trigger'was “[s]Jomething about ... sonadild issues” and that

it was not significant. Mr. Qdwell denied that the “child issues” concerned his
child’s mother and could not rememistating that there was bad blood between
him and “C. Trigger” or indicating that “Clrigger” had triedo do him harm in
the past. He declined the opportunity teiegv the transcripof his statement.

Id. at *3—4. Mr. Caldwell testified as a coopBng witness pursuant to a “use immunity”
agreement. Assistant District Atteey Kathy Morante testified that such agreements precluded the
prosecution from using any inforti@n provided by the witness unless it is determined that the
witness is being untruthfuld. at *4. She testified that “the masgrious charge Mr. Caldwell faced

in the summer of 2009, when he was fifteen yedirage, was an attempted homicide that was

unrelated to the instant casetidathat he had been in the custadyhe Department of Children’s

Services based on other criminal actslyust before the incident on April 25, 2004. at *4-5.

The state proceeded to put on the follagvproof through lay and expert witnesses:

Detective Gene Davis of the MNPDstdied that on Mayl5, 2009, he conducted
a traffic stop in the area of NolensvilRoad for a traffic ordinance violation. He



observed three people inside the vehlutestopped, and during a search of the
vehicle, he found a loaded 9mm Glockné@utomatic pistol Detective Davis
stated that appellant Mattie claimed ownership of ghweapon, at which time he
was taken into custody. Detective Davientlfied the weapon, which was entered
as an exhibit. He also identifiecpellant Matthews, who was seated in the
courtroom.

Detective Cody O’Quinn of the MNPD tes#dl that he waswolved in serving a
search warrant for a vehicle locatati314 Kern Drive on June 18, 2009. The
vehicle was a green 1999 Kia. He detemuirthat the vehicle was registered to
appellant Deangelo Moody and his mothde. identified theemporary drive-out
tag found inside the automobile and noted ihabuld have been valid on the date
of this incident, April 25, 2009. On @s-examination, Detective O’Quinn stated
that the Kia automobile in the exhibit pbgtaph appeared greencolor to him.

Detective Lawrence Brown, also from th\NPD, testified that he obtained buccal
swabs from both appellants on Febru@rn2011, at the prosecutor’s request. He
explained that a buccal swab is usedtitain liquid evidence, usually saliva, from
an individual. The swabs were packagedl taken to the Tennessee Bureau of
Investigation (“TBI") to be analyzetbr DNA comparison.

Agent Mark Dunlap of the TBI Crime baratory was accepted by the trial court
as an expert in forensic chemistry ancbkmyy. He testified with regard to his DNA
analysis of a black cap. From his testing,determined that the “DNA profile from
the cap was a mixture of genetic matefriam two individuals.”From the standards
submitted in February 2011 ntef the thirteen testingtss indicated that the major
contributor of DNA on the capas appellant Matthews.

On cross-examination, Agent Dunlap exp&d that three of ththirteen testing
sites were inconclusive,aing, “[T]here just washenough DNA there to obtain
a full profile, so those sites didn’t yietgsults. It doesn’t nman that they didn’t
match, it just means there was no resuthase sites.” He acknowledged that no
DNA belonging to appellant Degelo Moody was found on the hat.

Agent Robert Daniel Royse of the TBI Crime Laboratory was accepted by the trial
court as an expert in firearms armblt mark identification. He explained the
operation of the Glock 9mm Luger semm@mufatic pistol, the parts of a live
cartridge, and the firing cycle process. AgRoyse testified that in his work, he
examines the unique setrofrkings found on every figem, which can be thought

of as a mechanical fingerprint. In makiag identification, héest fires the weapon

and takes the test bullets and cartridge cases and compares them to the evidence. If
the unique characteristicsegpresent on both the eviderarel the test material, he
concludes that they havecammon origin and that theyere fired from the same
weapon. Agent Royse was provided siersp.45 caliber autoatic cartridge
casings and two 9mm cartridge casingéjmil 2009, and in January 2011, he was



provided a 9mm weapon for analysis. kHstified that the two 9mm casings
provided to him were fired from theeapon he received in January 2011.

Id. at *5.

After the prosecution rested, the defendkedanVilliam Jackson, éormer MNPD officer
who testified that he was the lead detectiveegtigating the victim’'sleath. Detective Jackson
testified that he “was present during the vicsrautopsy and collected the bullet recovered from
the victim’s body as evidencdd. at *6. Detective Jackson finer testified as follows:

He recalled testifying at apjtents’ detention hearing &t the recovered bullet was
a large fragment and stated, “I didn’t knatthe time if it was a[.]45 or a[.]40[.] |
guessed that it was one of those big to be a[.]38 or a[.]22.”

Detective Jackson testified at length ceming his three interviews with Quontez
Caldwell. He recalled that his first interview with Mr. Caldwell was at the end of
April and the second interview was oong 12th. He explained that he uses
conversation as his interviewing techniqueyé to the truth. He would not make
promises of assisting in gimg charges dismissed omlered, but he acknowledged
that he would “talk for soname if they coopeta” and admitted #t “[he did not]
know how the [District Attorney] works.”

On cross-examination, Detective Jackseoalled that during the first interview
with Mr. Caldwell on April 30, 2009, Mr. Qdwell denied being at the scene or
having anything to do with this incideruring the seconahterview on June 12,
2009, Mr. Caldwell began to cooperate adentified appellant Matthews in a
photograph array as one of the individueigolved in this shooting. Detective
Jackson testified that ultaely, Mr. Caldwellprovided seating positions in the
vehicle and stated that aplpats were two of the thrgeeople involved in shooting
at Christopher Bridges and Delre Williams onApril 25, 2009.

B. Testimony at the Post-Conviction Hearing

The evidence received in the post-convictinal court pertaining tdhe sole issue on
appeal—trial counsel’s ineffdeeness vis-a-vis co-defendadttago Thomas—was described by
the TCCA as follows:

Ortago Thomas testified that he was inglics a co-defendant and that his case
was severed from the petitioner’s. He pleilty to a lesser charge of second degree



murder in exchange for a sentence of fifteen years. Mr. Thomas claimed that the
petitioner was not involved ithe murder and that “it was just [Mr. Thomas] and
[Mr.] Caldwell [who] was doing thet®oting.” Mr. Thomas elaborated:

[The petitioner] didn't know whatvas going on because (unintelligible)
fact that Caldwell was telling us take him home, we was taking him
home then, he went down—he wasigg us directions, we went down

the wrong street, and then we seemftilio individuals that was shooting

at, and then didn’t nobody know what was going on because they the only
one shootin’ at people.

Asked why the petitioner dinot know there was gug to be a shooting, Mr.
Thomas responded, “Simplecfahe didn't have no guor nothing, because only

one had a gun was me, Caldwell and Matthews, was the only one.” Mr. Thomas
stated that they were taking Mr. Caldwatime, one street over, when the shooting
occurred. Asked what happened, Mr. Thomas responded:

Simple fact when the two individls shooting at, one of them was
reaching, | shot in the air to try totgam away and told the driver to go

on drive off so we can go on get away, then all of a sudden | see Caldwell
reach under the seat, ... driver’s seat and grab Matthews’ gun and his gun
start shooting over the roof, and ttheews done grabbed the gun, tried to
grab the gun from him.

Mr. Thomas claimed thatyhile the case was pending, twd his lawyer, his
family, and the petitioner'&amily about what had happened. Mr. Thomas stated
that he wanted to testify at the petitiondrial that he was #one responsible for
the victim’s murder, but no oneowld let him take responsibility.

Mr. Thomas acknowledged having initialigld the police thahe had nothing to

do with the crime and that he was not there when it happened. He then eventually
told the police that he was in the car, had a .38 caliber gun, and that he fired the
gun. Mr. Thomas stated that Mr. Madthis had a nine-millimeter gun, but Mr.
Caldwell was shooting it. Mr. Caldwell walso shooting his own .45 caliber gun

as well. He recalled that the victim wieiled by a .45 caliber bullet. Mr. Thomas
agreed that his testimony would have efisly been that ta petitioner did not

have a gun at the time of the offense.

The petitioner testified garding counsel’s representation of him and his various
interactions with counsel. Ehpetitioner stated that lasked counsel to investigate
statements made by Quontezldeell, but counsel failedo do so. According to
the petitioner, Mr. Caldwell was overheathis high schodbragging about the
murder, and students at the school cooéve testified about the statements.
However, the petitioner acknowledged thlé police investigated the alleged
statements and could not find any wei$ses who heard Mr. Caldwell bragging



about the murder. The petitioner did mbvide any testimony concerning Mr.
Thomas.

Trial counsel testified that it was clear that the petitioner was not the shooter, but
counsel was not “able to convey with a degree of understanding the concept of
criminal responsibility or ... falitation” to thepetitioner. Counsel recalled that Mr.
Caldwell, a witness for the State, “changesidiory a lot” and at one time said that
the petitioner had fired aeapon. However, the petitioner was acquitted on the gun
charge, indicating that the jury based pledéitioner’'s murdera@nviction on a theory

of criminal responsibility. Counsel statdtht his review of ta discovery materials
showed that Mr. Caldwell was the onlyrpen who stated that the petitioner was
shooting. The discovery also indicateébdat Mr. Caldwell had made self-
incriminating statements at his high school. Counsel spoke to people at Mr.
Caldwell's school and obtained Mr. Caldlisinterview statements to police.

Counsel testified that he was unsutgyviMr. Thomas’ case was severed from the
petitioner’'s. However, at one point, teought Mr. Thomasvas going to testify
against the petitioner. Counsalid that he discussed the case with the attorney who
represented Mr. Thomas, and Mr. Thomatorney never told him that Mr.
Thomas wanted to testify for the petition€nunsel stated that he would have been
shocked if Mr. Thomas haddified at the petitioner’s trial that Mr. Thomas had
committed first degree murder. Counsedoahoted that he could not compel Mr.
Thomas to testify against himself. He could not say whether Mr. Thomas’
testimony would have helped at trial.
Moody v. StateNo. M2015-02424-CCA-R3-PC, 2017 WA29820, at *6—7 (Tenn. Crim. App.
Mar. 2, 2017).
[11. CLAIMSPRESENTED FOR REVIEW

The petitioner’s pro se petition inisrcourt asserts the following claims:

(1) The evidence is insuffiar to support I§ conviction.

(2) Trial counsel was constitutionally ineffectindfailing to: (a) prepare for trial; (b) move
to sever his trial from that of Mr. Matthews; (@pve for dismissal of all charges after the jury
acquitted him of the firearm charge; and (daltdnge the constitutionig} of his sentence under
Miller v. Alabama 567 U.S. 460 (2012), aréraham v. Florida 560 U.S. 48 (2010).

(3) The trial court erred in fiang to act as thirteenth juror.

(4) The trial court erred ifailing to allow him to ré&ain counsel of his choice.
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(5) The trial court sentenced him unconstitutionally, in lightldfer andGraham
(Doc. No. 1 at 6-18.)

IV.LEGAL STANDARD

The statutory authority of feds courts to issue habeas pos relief for persons in state
custody is provided by 28 U.S.€.2254, as amended by the Antiteism and Effective Death
Penalty Act of 1996 (AEDPA). A fieral court may grant habeadiekto a stag prisoner “only
on the ground that he is in custadyviolation of the @nstitution or laws otreaties of the United
States.” 28 U.S.C. § 2254(a). Upon finding a cortsbitial error on habeas corpus review, a federal
court may only grant relief if it finds that the erfbad substantial and injurious effect or influence
in determining the jury’s verdictBrecht v. Abrahamsorb07 U.S. 619, 637 (1993 eterson v.
Warren 311 F. App’x 798, 803—-04 (6th Cir. 2009).

AEDPA was enacted “to reduce delaystle execution of statand federal criminal
sentences, particularly in capital cases . . .‘@améurther the principle®f comity, finality, and
federalism.” Woodford v. Garceaub38 U.S. 202, 206 (2003) (quotiNgilliams v. Taylor 529
U.S. 362, 436 (2000)). AEDPA’s regaments “create an independemigh standard to be met
before a federal court may issue a writ of habeas corpus to set aside state-court titiecjs”
v. Brown 551 U.S. 1, 10 (2007) (citations omitteds the Supreme Court has explained,
AEDPA'’s requirements reflect “the view thdabeas corpus is a ‘guard against extreme
malfunctions in the state criminal justice systgmot a substitute for ordinary error correction
through appeal.Harrington v. Richter562 U.S. 86, 102—03 (2011) (quotidackson v. Virginia
443 U.S. 307, 332 n.5 (1979)). Where state cduaige ruled on a claim, AEDPA imposes “a

substantially higher threshold” fabtaining relief thn a de novo review of whether the state
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court’s determination was incorre@chriro v. Landrigan 550 U.S. 465, 473 (2007) (citing
Williams v. Taylor529 U.S. 362, 410 (2000)).

Specifically, a federal court manot grant habeas relief @nclaim rejected on the merits
in state court unless the stateiden was “contraryo, or involved an umasonable application
of, clearly established Federal law, as determimethe Supreme Court of the United States,” or
“was based on an unreasonable determination dathte in light of the evidence presented in the
State court proceeding.” 28 U.S.C. § 2254(d)(1), (d¥state court’s ledalecision is “contrary
to” clearly established federal law under Sawmt2254(d)(1) “if the state court arrives at a
conclusion opposite to that reached by [the Supreme] Court on a question of law or if the state
court decides a case differently than [tBaipreme] Court has om set of materially
indistinguishable facts.Williams v. Taylor 529 U.S. at 412-13. Arufireasonable application”
occurs when “the state court identifies the eotregal principle fronjthe Supreme] Court’s
decisions but unreasonably applibat principle to the fagof the prisoner’'s casdd. at 413. A
state court decision is not unreasonable undestarglard simply because the federal court finds
it erroneous or incorredd. at 411. Rather, the fed# court must dermine that the state court’s
decision applies federal law &an objectively unreasonable manrdr.at 410-12.

Similarly, a district court on habeas revieway not find a state court factual determination
to be unreasonable under Section 2254(d)(2) sim@bause it disagreestivthe determination;

rather, the determination must be “objectivelyessonable’ in light athe evidence presented in
the state court proceeding¥.bung v. Hofbauerb2 F. App’x 234, 236 (6th Cir. 2002). “A state
court decision involves ‘an unreasble determination of the factn light of the evidence

presented in the State court proceeding’ only i shown that the s&tcourt’'s presumptively

correct factual findings arelyatted by ‘clear and convincing ieence’ and do not have support
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in the record."Matthews v. Isheel86 F.3d 883, 889 (6th Cir. 200(uoting Section 2254(d)(2)
and (e)(1))put see McMullan v. Booker61 F.3d 662, 670 & n.3 (6th Cir. 2014) (observing that
the Supreme Court has not clarified the relatigmbetween (d)(2) and @) and the panel did
not readMatthewsto take a clear position on a circajilit about whether clear and convincing
rebutting evidence is required for a petitiorter survive (d)(2)). Moreover, under Section
2254(d)(2), “it is not enough for the petitionersttow some unreasonable determination of fact;
rather, the petitioner must show that the rasglstate court decision was ‘based on’ that
unreasonable determinatiorRice v. White660 F.3d 242, 250 (6th Cir. 2011).

The standard set forth in 28 U.S.C. § 2254d¢d)granting relief on a claim rejected on the
merits by a state court “is a ‘difficult to meetic'highly deferential statard for evaluating state-
court rulings, which demands that state-coucigiens be given the hefit of the doubt.”Cullen
v. Pinholster 563 U.S. 170, 181 (2011) (quotiijchter 562 U.S. at 102, an@/oodford v.
Visciotti, 537 U.S. 19, 24 (2002) (peauriam)). The petitionebears the burden of proof.
Pinholster 563 U.S. at 181.

Even that demanding review, however, is oadily only available to state inmates who
have fully exhausted their remedies in the state court system. 28 U.S.C. 88§ 2254(b) and (c) provide
that a federal court may not granivrit of habeas corpus on behaifa state prisoner unless, with
certain exceptions, the prisoner has presented the skaim sought to be redressed in a federal
habeas court to the state couRmholster 563 U.S. at 18XKelly v. Lazaroff846 F.3d 819, 828
(6th Cir. 2017) (quotingNVagner v. Smith581 F.3d 410, 417 (6th Cir. 2009)) (petitioner must
present the “same claim under thensatheory” to the state courfhis rule has been interpreted
by the Supreme Court as one of total exhausRmse v. Lundy455 U.S. 509 (1982), meaning

that each and every claim set forth in the fedeasleas corpus petition must have been presented
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to the state appellate couricard v. Connor404 U.S. 270 (1971)ee also Pillette v. Folt824
F.2d 494, 496 (6th Cir. 1987) (exhaustion “generatitails fairly presenting the legal and factual
substance of every claim to all levels of statertoeview”). Moreover, the substance of the claim
must have been presented as a federal constitutional ¢kaay.v. Netherland518 U.S. 152,
162-63 (1996).

The procedural default doctrine iscillary to the exhastion requirementee Edwards v.
Carpenter 529 U.S. 446 (2000) (notinthe interplay between thexhaustion rule and the
procedural default doctrine). the state court decidea claim on an indepdent and adequate
state ground, such as a procedural rule prohgpitie state court from readoly the merits of the
constitutional claim, a petdner ordinarily is barred from seeking federal habeas review.
Wainwright v. Syke#433 U.S. 72, 81-82 (19¥ /see also Walker v. Martjrb62 U.S. 307, 315
(2011) (“A federal habeas court wilbt review a claim jected by a state cauif the decision of
the state court rests on a stat® ggound that is indepelent of the federajuestion and adequate
to support the judgment"oleman v. Thompsp&01 U.S. 722 (1991) (samdf)a claim has never
been presented to the state courts, but a ctate remedy is no longer aNable (e.g., when an
applicable statute of limitations bars a clainthen the claim is tdnically exhausted, but
procedurally barredColeman 501 U.S. at 731-32.

If a claim is procedurally defaulted, “fedetadbeas review of the claim is barred unless
the prisoner can demonstrate cause for the defadilaetual prejudice as a result of the alleged
violation of federal law, or demmstrate that failure to considéine claims will result in a
fundamental miscarriage of justiceColeman 501 U.S. at 750. The burden of showing cause and
prejudice to excuse defaulted claims is on the habeas petitiaears v. O'Deal79 F.3d 412,

418 (6th Cir. 1999) (citingcoleman 501 U.S. at 754). “[Clause’ under the cause and prejudice
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test must be something external to the petitiosemething that cannot fairly be attributed to
him[;] . . . some objective fact@xternal to the defense [that] ingsal . . . efforts to comply with
the State’s procedural ruleColeman 501 U.S. at 753 (emphasis inganal). Examples of cause
include the unavailability of the ¢tual or legal basis for a claim or interference by officials that
makes compliance “impracticabldd. To establish prejudice, a petitioner must demonstrate that
the constitutional error “worked toshactual and substantial disadvantageikins v. LeCureyx

58 F.3d 214, 219 (6th Cir. 1995) (quotibgited States v. Frady56 U.S. 152, 170 (1982pee
also Ambrose v. Booke684 F.3d 638, 649 (6th Cir. 2012) (find that “having shown cause,
petitioners must show actual prejudice to exctisdr default”). “When a petitioner fails to
establish cause to excuse a procedural defauthurt does not need tmdress the issue of
prejudice.”Simpson v. Jone238 F.3d 399, 409 (6th Cir. 2000)keiwvise, if a petitioner cannot
establish prejudice, the question of cause is immaterial.

Because the cause and prejudice standamndtia perfect safeguard against fundamental
miscarriages of justice, the United States 8oy Court has recognized a narrow exception to the
cause requirement where a constitutional viotathas “probably resulted” in the conviction of
one who is “actually innocent” of the substantive offeli3etke v. Haley541 U.S. 386, 392
(2004) (citingMurray v. Carrier, 477 U.S. 478, 495-96 (19863);cord Lundgren v. Mitchel#t40
F.3d 754, 764 (6th Cir. 2006).

V.ANALYSIS

A. Sufficiency of the Evidence

The petitioner’s “first and foremost” challengge to the sufficiency of the evidence to
support his felony murder convictio(Doc. No. 15 at 2; Doc. No. 1 at 6.) He argues that his
conviction rests entirely upon the testimony @tiontez Caldwell, his half-brother and an
uncharged accomplice to the cdarwho testified under a “use inumity” agreement leveraged by
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unrelated felony charges agair@zaldwell. (Doc. No. 15 at 10.Jhe petitioner contends that
“[tlhere is not a single piece of reliable, ip@@dent evidence that corroborates the so called
accomplice’s testimony” (Doc. No. 1 at 6), andhttlhis uncorroborated testimony is further
weakened by the jury’s verdict acquittingetipetitioner of employinga firearm during the
commission of the crime. (Doc. N@5 at 19.) This was his lomentention on diret appeal to

the TCCA. (Doc. No. 7-10 at 4, 13-16.)

The TCCA properly stated the standard dppellate review of a claim challenging the
sufficiency of the state’s evidence as “whethafter viewing the evidence in the light most
favorable to the prosecutioany rational trier of fact could havieund the essential elements of
the crime beyond a reasonable douBtdte v. MoodyNo. M2011-01930-CCA-R3-CD, 2013 WL
1932718, at *7 (Tenn. Crim. App. May 9, 20183rm. app. denie(fenn. Oct. 17, 2013) (quoting
Jackson v. Virginia443 U.S. 307, 319 (1979)). In accord witis standard, “a reviewing court
‘faced with a record of historical facts thapgorts conflicting inferencaaust presume—even if
it does not affirmativel appear in the record—ththe trier of fact resokd any such conflicts in
favor of the prosecution, and mulgfer to that resolution.Cavazos v. Smifts65 U.S. 1, 6 (2011)
(quotingJackson443 U.S. at 326)). Thus,federal habeas court musssist substituting its own
opinion for that othe convicting juryYork v. Tate858 F.2d 322, 329 (6th Cir. 1988), particularly
when it comes to matters of witness credibility ichh“is an issue to be left solely within the
province of the jury.Knighton v. Mills No. 3:07-cv-2, 2011 WL 3843696, at *6 (E.D. Tenn. Aug.
29, 2011) (citinge.g, Deel v. Jagp967 F.2d 1079, 1086 (6th Cir. 1992)).

In addition to this requirement of defecento the fact-finder’'s verdict concerning the
substantive elements of the crime under state, this court must defer to the TCCA’s

consideration of that verdict under AEDP3ee Tucker v. Paimeb41 F.3d 652, 656 (6th Cir.
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2008) (stating that “thlaw commands deferencetato levels” when adjicating sufficiency-of-
the-evidence claim). The TCCA’s consideratiminthe petitioner’'s suitiency-of-the-evidence
claim is set out below:

To sustain appellants’ corotions, the State mustVv&proven beyond a reasonable
doubt that appellantgilled the victim “in the pegpetration of or attempt to
perpetrate ... first degreeurder,” as charged in thedictment. Tenn. Code Ann.

8§ 39-13-202(a)(2) (2010). First degreeemeditated murderthe underlying
felony, is defined as “aremeditated and intentidralling of another.”ld. at § 39—
13-202(a)(1). The jury was instructed thaitempt” meant thabne “[a]cts with
intent to cause a result that is an edainof the offense, and believes the conduct
will cause the result ithout further conduct on the person’s pattl’at § 39-12—
101(a)(2).

Viewed in the light most favorable to theaft, a brief synopsis of the facts in this

case demonstrates sufficiegvidence underlying appatits’ convictions. Officer

Cote responded to the call at 3652 Chesapeak Drive and was advised by paramedics
that a sixteen-year-old female had bestiot. After securinghe scene, he and
Officer Eaves received into evidence a black cap that a witness had found in the
street. Officer Cote also retrieved tw4b caliber automatic shell casings and six
9mm shell casings.

Christopher Bridges testified that as &ed Mr. Williams were walking down
Chesapeak Drive, a car witthur or five people insidef it pulled up, and some of
the occupants began shooting. He heard rine five shots fired. He identified a
photograph of a vehicle and stated thappieared to be the vehicle from which the
shots were fired. Christopher stated thabae an adequate opportunity to view the
car because it passed him andde a u-turn. Mr. Williamalso recounted that on
April 25, 2009, he was walking to a friesdiouse with Christopher when he heard
gunshots. He recalled telling the police thatsaw a small blue or green vehicle
that looked like a Honda. He explainedttthe saw that vehicle before he and
Christopher began walking.

Evan Bridges heard gunshots around 400. on April 25, 2009, and went toward

his front yard. When he arrived at therit yard, Evan determined that the gunshots
were coming from a small green c#énat was driving down the street.
Approximately fifteen to twenty minutesfter the shooting ceased, Evan found a
black cap in the middle dhe street that was not there before the shooting. He
thought that it might have belonged to one of the shooters, so he gave it to the
police.

Quontez Caldwell testified & the vehicle in the piate introduced at trial was

appellant Moody’s vehicle, and it wasthehicle in which appellant Moody, Mr.
Thomas, and some other individuals picked bp that day. He identified appellant
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Matthews in the courtroom as one of the oftessengers riding in the vehicle. Mr.
Caldwell stated that as they drove do@imesapeak Drive, they saw someone with
whom they had a disagreement and bgpedlants and the severed co-defendant
began firing shots at him.

On May 15, 2009, Detective Davis condettta traffic stop in the area of
Nolensville Road for a traffic ordinanceolation. During a search of the vehicle,
he found a loaded 9mm Glock semi-ausdim pistol, which appellant Matthews
claimed as his own. Detective Cody O'Quiof the MNPD testified that he was
involved in serving a search warrant #wehicle located at 314 Kern Drive on
June 18, 2009. The vehicle was a green 1999 e determined that the vehicle
was registered to appellabeangelo Moody and his mother.

Detective Brown obtained buccal swalkanfrboth appellants on February 9, 2011.
Agent Dunlap analyzed the swabs amanpared them to the DNA found on the
black cap. From his testing, he determirtldt ten of the thieen testing sites
indicated that the majaontributor of DNA on the cawas appellant Matthews.

Agent Royse received six spent .45 caliber automatic cartridge casings and two
9mm cartridge casings irnection with this case pril 2009. In January 2011,

he received a 9mm weapon for compamisand determined that the two 9mm
casings provided to him were fired findthe weapon he received in January 2011.

Detective Jackson testified that Mr. Catll identified appellant Matthews in a
photograph array as one of the individueldgolved in this shooting. Detective
Jackson stated that ultimately, Mr. I@&ell provided seating positions in the
vehicle and stated that apipats were two of the thrgeeople involved in shooting
at Christopher Bridges and Delre Williams orApril 25, 2009.

Based on this evidence, the jury had sufficient evidence to convict both appellants
of felony murder perpetradeduring an attempt to camnit first degree murder.
“Premeditation’ means that the intentkidl must have been formed prior to the

act itself. It is not necessary that the gmse to kill pre-exist in the mind of the
accused for any definite period aine.” Tenn.Code Ann. § 39-13-202(d) (2010).
The jury could have found that appellants formed the intent to kill after appellants
and their cohorts passed “C. Trigger,” ago® with whom they had a disagreement,
walking down the street, at which time they made a u-turn in order to confront “C.
Trigger.” In shooting at “C. Trigger,”mpellants performed an act intending to
cause an element of firstglee murder to occur withofurther action on their part.

Id. at § 39-12-101(a)(2). However, they masseeir intended target and instead
shot through the victim’s homé[A] killing in the course of an attempted first
degree murder is first degree felony murder. If the prosecution establishes that a
defendant attempts to commit the prenmaged and deliberate first degree murder

of a specific victim but instead kills amintended victim, the defendant may be
guilty of first degree felony murder. Thisskgt is plain from the statutory definition
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of the crime...."Millen v. State 988 S.W.2d 164, 167-68 (Tenn.1999). As such,
neither appellant is entitled to relief on this issue.

Moody, 2013 WL 1932718, at *7-9.

This court has reviewed the transcript of the petitioner’s trial and finds that the TCCA'’s
decision is supported in the redo The petitioner argues stigously that no evidence reliably
corroborates Mr. Caldwell’s tastony that the petitionmewas even present at the scene of the
crime, much less that he participated in sy as a shooter. (Doc. No. 15 at 16—-21.) However,
to the extent that Mr. Caldwell was considered an accomplice by the jury, “[tlhe rule that a
conviction must be supported by more thanuheorroborated evidence of an accomplice is a
state-law rule and not one adnstitutional dimensionBeaird v. Parris No. 3:14-cv-01970, 2015
WL 3970573, at *13 (M.D. Tenn. June 30, 2015) (cituhgted States v. Gallor63 F.2d 1504,
1518 (6th Cir. 1985)).

While the jury acquitted the petitioner on the geaof employing a firearm, it is clear that
he need not have fired a gun to be guiltyfedlbny murder. The state proceeded against the
petitioner on a theory afriminal responsibility, pursuant to which an accused may be liable if he
“in some way associate[s] himself with the venture, act[s] with knowledganhaffense is to be
committed, and share[s] in the criminal mtef the principal in the first degreelfembree v.
State 546 S. W. 2d 235, 239 (Tenn. Crim. App. 1976). “Geéndant’s requisite criminal intent
may be inferred from his ‘presesccompanionship, and conduct before and after the offense.”

State v. Peebledlo. 2011-01312-CCA-R3-CD, 2013 WL 2459881, at *5 (Tenn. Crim. App. June

2 In line with this theory, the jury’s verdict guilt established that either the petitioner or a person

for whom he was criminally responsible fired thdldiuthat accidentally killed the victim. The petitioner

thus rightly objects (Doc. No. 15 at 14-15) to theoeslent’s characterization of the evidence in this case

as unequivocally establishing that “Petitioner killed [¢ietim]” after “attempt[ing] to kill a person with

whom he had a disagreement,” and that “Petitioner had with him a .40 or .45 caliber weapon” when he
“turned the car around and . . . began firing.” (Doc. 8lat 3, 5, 6.) The court agrees with the petitioner
that these characterizations are misleading in light of the proof at trial.
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6, 2013) (quotingState v. McBeeb44 S. W. 2d 425, 428 (Tenn. Crim. App. 1982)). While the
defendant’s mere presence during the crime’s cosiamiss not sufficient to support a conviction,
he need not take a physical part in the crimeet@riminally responsib; “encouragement of the
principal is sufficient.”State v. Little402 S. W. 3d 202, 217 (Tenn. 2013).

Here, the state produced evidence suppottiegfinding that thepetitioner drove a car
resembling the eye witnesses’ description ef ¢ar from which shotwere fired, including the
notable feature of a “tempany drive-out tag . . . that . . . wallhave been valid on the date of
th[e] incident.”"Moody, 2013 WL 1932718, at *5. Moreover, “QueatCaldwell testified that [the
petitioner] and Ort[aJgo Thomaseahis halfbrothers through thdather, . . . [and] on April 25,
2009, [the petitioner] and Mr. Thas picked him up from his gndmother’s house in [the
petitioner’s] vehicle,” which Caldwell &htified from an exhibit photographd. at 3. Caldwell
further testified that the petitioner’s co-defendant, Martez Matthews, was in thel.carcap
containing Mr. Matthews’ DNA wa found at the scene ofetcrime, and Mr. Matthews was
subsequently found in possession of a gun thatused during the attemph Mr. Bridges’ life.

Id. at 5.

The record evidence clearly dorot fail to support the identification of the petitioner as
an occupant of the car, nor does it require thdirfig that he was simply an innocent passenger.
There was room for the jury tmeclude, as the stategared in closing, thadll occupants of the
car set out on April 25, 2009 to tlarm to Mr. Bridges when thégund him and that the petitioner
shared in this intent, even if he didt fire a weapon in furtherance of &geDoc. No. 7-6 at 90—
93.) There was testimony that theipener ceded the driver’'s seit his car toan unidentified
individual after picking up Caldwie and the jury could have contled that this was done so that

he could participate in a more active way in skeng for Mr. Bridges. It could also be the case
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that the jury, in finding the petitioner guilty oretffielony murder charge, credited Mr. Caldwell’s

testimony that the petitioner fired a weaporsgite acquitting the petitioner on the gun charge.
Though such a verdict would be inconsistentwduld not be unconstitutional. Nor does the
acquittal on the gun charge afféioe review for sufficiency ahe evidence supporting the felony

murder conviction. As theupreme Court has explained,

[llnconsistent verdicts—even verdicts that acquit on a predicate offense while

convicting on the compound offense—should not necessarily be interpreted as a

windfall to the Government dhe defendant’s expense.idtequally possible that

the jury, convinced of guilt, propsgrlreached its conclusion on the compound

offense, and then through rti@ke, compromise, or lenitgsrived at an inconsistent

conclusion on the lesser offense. ... Suéncy-of-the evidence review involves
assessment by the courtsafether the evidence adduced at trial could support any
rational determination of guilty beyond a reasonable doubt. This review should be
independent of the jury’s determirati that evidence omnother count was
insufficient. ... Whether preseed as an insufficient evidence argument, or as an
argument that the acquittal on the praticoffense should taterally estop the

Government on the compound offense, tlguarent necessarily assumes that the

acquittal on the predicate offense wasper—the one the jury “really meant.”

This, of course, is not necessarily correct[.]

United States v. Powel69 U.S. 57, 65 (1984) (intal citations omitted).

In short, despite the petitioner’s assertioattthe record lacks reliable evidence of his
involvement in the crime of convion, it is the province afhe jury to determine the reliability of
witness testimony, and Mr. Caldwalltestimony need not be corroated for purposes of this
court’s review for sufficiency ofthe evidence. The court may mety on its own opinion of the
weight due the testimonial and other evidencthefpetitioner’s involvenm, but must defer to
the jury’s resolution of evidentiary conflicts. \&ther the jury’s verdict was based on the theory
that the petitioner was criminallesponsible for the &ons of another (wittor without having
himself fired a gun), or whether riéflects inconsistent findingsitlu respect tdhe petitioner’s

employment of a firearm, the evidence was sufficfer a rational juror to find the elements of

felony murder beyond a reasonabteildt. The petitioner’s claim toeéhcontrary isvithout merit.
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B. Ineffective Assstance of Counsel

1. Procedurally Defaulted Claims

The petitioner claims that his trial counsel was ineffective in (1) failing to prepare for trial,
including by preparing for cross-examinationtbe state’s witnesses and by filing necessary
pretrial motions; (2) failing to move to seveetpetitioner’s trial from that of Mr. Matthews; (3)
failing to move for dismissal of all charges igHt of the gun charge adtfal; and (4) failing to
challenge the constitutionsfiof his life sentencé(Doc. No. 1 at 8-9.The respondent asserts
that these claims were procedurally defaulteeénvthe petitioner failed to present them to the
TCCA on post-conviction appedDoc. No. 8 at 8-9.) The petitier concedes the procedural
default that resulted from higost-conviction counsel ignoring shinstructions and failing to
present these claims to the TCCHAL.Y As explained in the petition,

The [post-conviction] trial court granted relief anissue that the petitioner did not

raise, but which wasua sponteaised during the evidéary hearing. The State

appealed the decision to grant religidgetitioner repeatedigorresponded with

appointed counsel and repeatedly requestdalhissues that had been raised and
argued be preserved in the appellateurt. Appointed counsel promised,
repeatedly, in writing and over the phone, thatvould ensure #t all issues were

raised and preserved.

Counsel failed to raise any tife issues, other than tayae that the trial court did

not err in granting relief. Thus, counsel failed to present or preserve the above

issues, even in the face oklEpecific promises to do so.

(Id. at 10.) These assertions are borne othiercorrespondence attachto the petitionid. at 26—

45), which documents the petitiongjustifiable fear that any issue not raised before the TCCA

would be defaulted; his insistentteat counsel either appeal alaiths which were denied at the

3 The petitioner recognizes that this claim presentsssue of the ineffective assistance of counsel

for failing to raise the [sentencing] issue on direct appeal.” (Doc. No. 1 at 18.) “The right to the effective
assistance of counsel includes tight to the effective assistance of appellate courBetder v. Prelesnik

826 F. Supp. 2d 997, 1011 (E.D. Mich. 20&fjd sub nom. Burger v. Woaqdsl5 F. App’x 507 (6th Cir.
2013) (citingEvitts v. Lucey469 U.S. 387, 396 (1985)). The petitioadrial counsel also represented him

on direct appeal, where the only issusediwas the sufficienayf the evidence.
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post-conviction trial level or m@ to withdraw; and counselefusal to comly with these
instructions, advising thpetitioner that, “[a]s I'vetold you before, we had to stay on point with
the [appellate] brief and stick to why Judge Fishbaras correct in his ruling and argue that he
did not abuse his discretion in his rulingd.(at 39.)

Despite the petitioner’'s prescmnconcerning the default ofaiins not raised before the
TCCA, an attorney’s error short of constitutional ineffectiveness does not constitute cause
excusing a procedural default, @her the error arises from ohaertence, ignorance, or (as here)
strategic choiceMurray v. Carrier, 477 U.S. 478, 487-88 (1986). The Supreme Court has
“explained clearly that ‘cause’ undthe cause and prejudi test must be stething external to
the petitioner, something that canffaitly be attributed to him.Coleman v. ThompspB601 U.S.
722, 753 (1991)holding modified by Martinez v. Ryah66 U.S. 1 (2012). Unless the attorney
error asserted as cause was made at a stage when the Sixth Amendmentoighsel attached
or at the stage presenting thetfireeaningful opportunity to raise an ineffective assistance of trial
counsel claifi—and “the Sixth Amendment &k [therefore] requires that responsibility for the
default be imputed to the State”heterror cannot be cause excusangrocedural detdt. This is
“because the attorney is the petitioner’'s agent waetimg, or failing to act, in furtherance of the
litigation, and the petitioner mustdethe risk of attorney errorltl. at 754.

The court is certainly sympathetic to the petitioner’s frustration here, in light of his post-
conviction appellate counssilfailure to follow his vey clear instructions.Seee.g, Doc. No. 1
at 34-35.) However, because the petitioner hadgi to counsel ding the pursuiof his state
post-conviction appeal, and because his pastiction appeal was not his first meaningful

opportunity to raise the claims at issgee Sutton v. Carpentef45 F.3d 787, 795-96 (6th Cir.

4 See Martinez566 U.S. at 10-11.
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2014) (holding that under Tennessee procedural lawnitied post-conviction proceeding is the
first meaningful oppdunity to raise ineffetive-assistance-ofial-counsel claim), the “attorney
error that led to the default fthese] claims in state court canrmmamnstitute cause to excuse the
default in federal habeasColeman 501 U.S. at 757.

Even if the court were to find cause excusirgbtitioner’s proceduralefault, he has not
established prejudice resulting from the claimebrsr of counsel. To establish prejudice, a
petitioner must demonstrate that the constitaiarror “worked to e actual and substantial
disadvantage.’Perkins v. LeCureyx58 F.3d 214, 219 (6th Cir. 1995). Review of the trial
transcripts does not reveal arack of vigor in trial counsel’'sross-examination of the state’s
witnesses, nor does it support fhetitioner’s assertion that counstiled to challenge the total
lack of corroboration among the testimony o ticcomplices, and failed to vigorously argue for
acquittal” (Doc. No. 15 at 29); indeed, the trais of counsel’s closg argument to the jury
(Doc. No. 7-6 at 105-13) and the trial courtssahing on the petitiones’motion for a new trial
(Doc. No. 7-9) reveal just the contrary. Moreguwhe petitioner does not specify any prejudice
resulting from counsel’s alleggdtieficient pretrial preparatioor motion practice. The petitioner
argues that prejudice shdube presumed from counsel’s failueemove to sever his trial from
that of “a codefendant who was found in possessef what is arguablyhe weapon which fired
the bullet which kiled the victim in thizase,” (Doc. No. 15 at 32—-3@hen such evidence would
not have been admissible at a severed trial (Noc.1 at 9). But the petitioner does not cite any
authority for this propositin, and the court finds nongee Mayhew v. Statdo. W2013-00973-
CCA-R3PC, 2014 WL 1101987, at *8€mn. Crim. App. Mar. 19, 2@) (finding no prejudice
from counsel’s decision to foge motion to sever, despitetiaduction of DNA evidence linking

co-defendant to the crime scene; “Given the ‘close connection’ of the ‘time, place, and occasion’
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of the Petitioner and his co-defemdfa crimes in this case, ‘it wadilbe difficult to separate proof

of one charge from proof dhe others.”™) (quoting Ten. R. Crim. P. 8(c)(3))ee also Black v.

State 794 S.W.2d 752, 758 (Tenn. Crim. App. 1990) (findimat a joint trial “contemplates that
evidence may be admitted against one or more defendants which is not necessarily applicable to
other defendants.{citations omitted).

Finally, any argument for prejudice resultifigm counsel's failure to challenge the
constitutionality of the petitiom&s sentence, based on the claimtth effectively precludes the
possibility of parole, is foreclosed because the Supreme Court has only held unconstitutional “a
sentencing scheme thabtandateslife in prison without possibily of parole for juvenile
offenders,”Miller, 567 U.S. at 479 (emphasis addedy the Tennessee statutory scheme under
which the petitioner was sentenced “permitsaséeeligibility after s&ing fifty-one years.’State
v. PolochakNo. M2013-02712-CCA-R3CD, 2015 \W426566, at *34 (Tenn. Crim. App. Jan. 16,
2015);seeStarks v. Easterlings59 F. App’x 277, 280 (6th Cir. 201@krt. denied137 S. Ct. 819
(2017) (denying habeas relief to petitioner whoeived life sentence for felony murder, “which
in Tennessee requires an individtakerve fifty-one years in prisdrefore eligibility for parole,”
“[blecause the Supreme Court has not yet eitlylibeld that the Eighth Amendment extends to
juvenile sentences that are the functional eajent of life” without parole). Because the
petitioner’s life sentence wahe minimum sentence mandateyl state law, Tenn. Code Ann.

§ 39-13-202, and federal law doeg poeclude its imposition upon avenile so longs parole is
possible, it cannot be said thatunsel’s failure to challenge tisentence actually prejudiced the

petitioner.
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In sum, the petitioner’s claina ineffective assitance of counsel wedefaulted before
the state courts, and he hasddito demonstrate cause and piaje excusing the default. These
claims are therefore barrém federal habeas review.

2. Ineffective Assistance @im Presented to the TCCA

The only issue of ineffective assistanceaidimsel considered byalT CCA—"that counsel
was ineffective concerning co-defendant Ortagorhas” “for failing to iterview Mr. Thomas or
call him as a witness at trialyloody v. StateNo. M2015-02424-CCA-R3-PC, 2017 WL 829820,
at*5, 7 (Tenn. Crim. App. Mar. 2027)—is not explicitly raised itihe petition before this court.
However, the court liberally construes the petit@raising this claim gsart of the contention
that counsel failed “to investigate.” (Doc. No. BgtThe post-conviction trial court awarded relief
on this issue, but was reversed by the TCCA.

All federal claims of ineffective assistanceanfunsel are subject the highlydeferential
two-prong standard dbtrickland v. Washingto66 U.S. 668 (1984), which asks: (1) whether
counsel was deficient in representing the defefjdand (2) whether counsel’s alleged deficiency
prejudiced the defense so as to depthe defendant of a fair tridd. at 687. To meet the first
prong, a petitioner must establish that hisratg’'s representation “fell below an objective
standard of reasonableness,” and must over¢bhengstrong presumption that counsel’s conduct
falls within the wide range of reasonable pssienal assistance; thes, the defendant must
overcome the presumption that . . . the cingiéml action ‘might be considered sound trial
strategy.” Id. at 688—89. The “prejudice” component oétblaim “focuses on the question of
whether counsel’s deficient performance rendersdbelt of the trial unréble or the proceeding
fundamentally unfair.”Lockhart v. Fretwel|l 506 U.S. 364, 372 (1993). Prejudice, under

Strickland requires showing that “therss a reasonable probalylithat, but for counsel’s
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unprofessional errors, the result of gfreceeding would have been differer@ttickland 466 U.S.
at 694. “A reasonable probability is a probabilgyfficient to undermine confidence in the
outcome.”ld.

As discussed above, however, a federal coay not grant habeaslief on a claim that
has been rejected on the mehtsa state court, unless the petiter shows that the state court’s
decision “was contrary to” law clearly establishBdthe United States Supreme Court, or that it
“involved an unreasonable application of” suctv,lar that it “was based on an unreasonable
determination of the facts” in light of the reddbefore the state cdau28 U.S.C. 88§ 2254(d)(1)
and (2); Williams v. Tayloy 529 U.S. 362, 412 (2000). Thus, evhan exhausted claim of
ineffective assistance obuansel is raised in a federal habpattion, the question to be resolved
is not whether the petitier's counsel was ineffective. Rath§t]he pivotal question is whether
the state court’s application of tlgricklandstandard was unreasonabledrrington v. Richter
562 U.S. at 101. As the Supreme Court clarifiedlamrington,

This is different from askig whether defense counsepsrformance fell below

Stricklands standard. Were that the inquiryetanalysis would be no different than

if, for example, this Court were adjudicatin@ticklandclaim on direct review of

a criminal conviction in a United Statdsstrict court. UndeAEDPA, though, it is

a necessary premise that the two questions are different. For purposes of

§ 2254(d)(1), an unreasonable applicatminfederal law isdifferent from an

incorrect application of federal law. Aasé court must be granted a deference and

latitude that are not iaperation when the case involves review undegthekland

standard itself.

Id. (internal quotation magkand citation omitted).

The TCCA correctly identified and summarized 8tacklandstandard applicable to this

claim.Moody, 2017 WL 829820, at *8-10. Accordingly, the icd@ question is whether the state

court appliedstricklandreasonably in reaching the following conclusions:

After our thorough review, we concludeaththe post-conviction court erred in
granting the petitioner relief based oaneffective assistance of counsel. In

27



determining that trial counsel’s perfoance was deficienthe post-conviction
court found that counsel waaware that Mr. Thomas wed to testify for the
petitioner. However, there isothing in the record tgupport this finding. Mr.
Thomas testified at the hearing that he tblel petitioner that he wanted to testify,
but the petitioner never testifidhat he received thisformation or conveyed it to
counsel. Counsel testified that he wbdlave been “shocked” if Mr. Thomas’
attorney told him that Mr. Thomas waltestify and admit to murder. Absent a
showing that counsel knew that Mr. Thomaass willing to testify for the petitioner,

it was reasonable for counsel to beli¢hrat Mr. Thomas, a co-defendant charged
with first degree murder, would not imtinate himself if called to testify. Any
finding that counsel was aware of Mr. Thomas’ willingness to testify is pure
speculation.

Moreover, it was not unreasdsia for trial counsel not to interview Mr. Thomas
prior to trial because counsel spoke ta Wmomas’ attorney and the attorney never
mentioned that Mr. Thomas was willing testify for the petitioner, and there is
nothing in the recortb suggest that Mithomas’ attorney would have allowed Mr.
Thomas to speak to counsel and implicateself in the murder. Furthermore, even
if counsel had been aware that Mmomas wanted to testify, his proposed
testimony that the petitioner was unawafe&hat was going to happen would have
likely been inadmissible as speculation. Thus, only Mr. Thomas’ proposed
testimony that the piioner did not firea weapon would havieeen admissible.
Therefore, it would have been reasoeahbt to call Mr. iomas as a witness
because his testimony would have addeelitdlue to the case and been subject to
impeachment based on Mr. Thomas' muéigprior statementso police. We
conclude that trial counsel ditbt render deficient performance.

Although we have determined that trimunsel’s performanceas not deficient,

the bigger issue and badw us to overrule the coubelow is that the post-
conviction court did not make the propamnalysis in determining whether the
petitioner was prejudiced. Inniling prejudice, the court stated that “the point is
not whether [Mr. Thomas’] testimony auld have been accepted or rejected.
Rather, the point is that the jury was neakowed to hear from the witness.” The
court later discussed whether the juryuhd have accepted Mr. Thomas’ claim that
the petitioner did ndknow a shooting was going to occur and stated “there is no
way to know.” These statements do ngport a finding of prejdice because the
appropriate standard for determining prige is whether there is “a reasonable
probability . . . that, but for counsel's unprofessional errors, the result of the
proceeding would have been differer8ttickland 466 U.S. at 694.

Applying the correct standard, we canmmmnclude that ther is a reasonable
probability that the result of the trialonld have been different had Mr. Thomas
testified. Mr. Thomas tesi#d at the post-convictiohearing that his testimony
essentially would have been that the tpwier did not have or fire a weapon, but
that evidence was already presentecatd apparently accepted by the jury in
acquitting the petitioner of the weapecharge. The post-conviction court even
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noted that Mr. Thomas’ tastony “mirror[ed] the jury’sverdict that Petitioner was
not a shooter.”

Even with Mr. Thomas’ teshony, the evidence establigshthat the petitioner was

in the car at the time the shots werediend the car was registered to his mother.

The evidence also indicates some awareness on the petitioner’s part of what was

going to happen considering Quontez Caldwell’'s testimony wiste they were

in the car, one of the pasggers said, “There go [§isomebody we beefin’ with

[sic],” and the driver made a U-turn to back toward the indiduals. In light of

Mr. Thomas’ limited proposed testimony tlla¢ petitioner wasot the shooter, the

fact that the State proseedtthe petitioner under a theafycriminal responsibility

and the fact that Mr. Thomas’ tesbmy would have been impeached support a

finding that there was no reasonable prolitgkihat the result of the trial would

have been different hadr. Thomas testified.

Id. at *10.

The TCCA reasonably analyzed this issue @etgrmined that counsel was not ineffective
underStrickland “[Clounsel has a duty to make reasoeahlestigations or to make a reasonable
decision that makes particulavestigations unnecessartrickland 466 U.S. at 691. Counsel’s
decision not to interview &aco-defendant does not nesarily amount to unreasonable
investigation, particularly if that decision is maafeer speaking with the co-defendant’s attorney.
SeeU.S. v. Gavin77 F. Supp. 3d 525, 529 (S.D.3di 2014) (stating thaStricklanddoes not
require the interview of everpotential witness,” and finding that counsel used reasonable
professional judgment in declining interview co-defendant aftdrscussion with co-defendant’s
counsel). As recited above, the TCCA highlaghthe communication beégn defense attorneys
—who “spoke frequently . . . because they shaf@de space” (Doc. No. 7-15 at 15) and “had
quite a bit of discussion about the case” (Doo. #18 at 23)—and the lack of any evidence that
Thomas's attorney informed thetgi@ner’s attorney ofThomas’s availability as a witness. The
TCCA also properly pointed to éhack of any record evidenteat counsel otherwise knew of

Thomas'’s professed desire to testify for thétip@er and, in so doing, incriminate himself. The

TCCA'’s finding that the petitioner’'s counsel did not render deficient performance in failing to
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interview Thomas in the presence of his attoroeyo call him to testify was thus based on a
reasonable application 8trickland which requires that a decisiaot to investigate be “assessed
for reasonableness in all the circumstances yapph heavy measure of deference to counsel’s
judgments.” 466 U.S. at 69%pe Stewart v. Wolfenbarget68 F.3d 338, 352 (6th Cir. 2006)
(finding no deficiency in failure to call uncharged accomplice to fesd# it is not reasonable to
expect that accomplice would forego his Fimendment right against self-incrimination and
implicate himself to deflectuspicion from petitioner).

The TCCA also reasonably appli8tricklandin finding noreasonable probdly that the
result of the proceeding would halbeen different if nofor counsel’s failuréo interview or call
Thomas to testify, “[ijnlight of Mr. Thomas’ limited proposktestimony that the petitioner was
not the shooter, the fact that the State g@rated the petitioner unde theory of criminal
responsibility and the fact that Mr. Thasi testimony would haveeen impeachedMoody, 2017
WL 829820, at *10. Because the state courtaealkly found that neither prong of t8érickland
test for ineffective assistance was satisfied, thgiqeer is not entitled to habeas relief on this
claim.

C. Remaining Claims

The petitioner’s remaining claims—that the tdalrt erred in failing to act as thirteenth
juror, in failing to allav him to retain counsel of his choi@nd in giving him a sentence that is
functionally equivalent to life without the postity of parole—were nopresented to the TCCA
and are therefore defaulted. The petitioner doesattetnpt to demonstrate cause and prejudice
excusing the default, agidrom citing the failuresf his post-conviction gyellate attorney which,
again, cannot establish cause far tiefault because they are éifitable to the petitioner. These

claims are therefore barré@m review in this court.
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Although the petitioner concludéss petition by referring this “actual[] innocen[ce] of
the crime he has been convicted of” (Doc. Nat 21), the court findso grounds for excusing his
procedural default on this basis. To establishaldhnocence as a gateway to substantive review
of a procedurally barredaim, the petitioner must demonstrétat, “in light of all the evidence,
it is more likely tlan not that no reasonable jurgould have convicted himBousley v. United
States 523 U.S. 614, 623 (1998) (quotiSghlup v. Delp513 U.S. 298, 327-28 (1995) (internal
guotation marks omitted). Importantly, “actual innocence’ means factual innocence, not mere
legal insufficiency” of theoroof against the petitiondd. Therefore, this narrow exception to the
procedural default bar “must be based dralbée evidence not presented at trigCalderon v.
Thompson523 U.S. 538, 559 (1998). Such evidence “can tlagxdorm of ‘exculpatory scientific
evidence, trustworthy eyewitness accaundr critical phgical evidence.””Chavis-Tucker v.
Hudson 348 F. App’x 125, 133 (6th Cir. 2009) (quoti&ghlup v. Delp513 U.S. 298, 324 (1995)).
This standard “does not require absolute certaibtyut the petitioner’s guilt or innocence,” but it
is a demanding standard that “permitgiea/ only in the extraordinary casedbuse v. Be]l547
U.S. 518, 538 (2006). In determinimgnether the standard is met, “the habeas court may have to
make some credibility assessmen@hiavis-Tucker348 F. App’x at 133.

While the petitioner’s conclusory referencehis actual innocence does not justify further
consideration of his defaultedains under this standd the post-convictiotestimony of Ortago
Thomas could conceivably fit the bill. Upon siny, however, this eyewitness testimony that the
petitioner was an innocent passeanigethe vehicle from which thiatal shot was fired cannot be
deemed “reliable” or “trustworthy.Thomas testified that he wastpetitioner’s brother, that he
initially lied to police by denyin@ny involvement in the shootingnd that after the petitioner’s

conviction he pled guilty to a reduced chargs@fond-degree murdereaxchange for a fifteen-
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year prison sentence. Thomas liert testified that three of the car’s passengers were armed, that
three guns were fired by two passengers (Thomtshis own gun, and Caldwell with his gun
and a gun belonging to Matthews), and that théigeer was not involveé and could not have
known that a shooting was going to occur becaesdid not have a gufDoc. No. 7-18 at 3—-17.)
The credibility of this testimny about the petitioner's innocenteundermined by Thomas’s
relation to the petitioner, his adssion to lying to potie, and his criminalanviction; therefore, a
reasonable juror could easily conclude tlidbmas is an unreliable eyewitneSgeChavis-
Tucker 348 F. App’x at 134-35. Furthermore,haligh Thomas’s testimorgt the petitioner’s
post-conviction hearing is the only eyewitnessount identifying Caldwell as a shooter, there
was ample evidence at the petitioner’s trial fromaoltthe jury could have drawn this inference
in spite of Caldwell's contrary testimony ancdetlack of other eyewitness accounts. The court
finds that the petitioner is not entitled s, exception, based on actual innocence, to the
requirement of showing causecesing his procedural default.

Even if the default could be excused, thétipmer would not be ditled to relief on any
of the three remaining grounds of his petition. t-imés claim that the trial court erred when it
failed to act as thirteenth juror under TennesRele of Criminal Procedure 33 (Doc. No. 15 at
34-35) is explicitly a matter aftate law and therefore notgrozable on habeas revie®ee Nash
v. Eberlin 258 F. App’x 761, 764 n.4 (6i@ir. 2007) (unless propericonstrued as challenging
sufficiency of the evidence, a claim that conwntivas against manifest weight of the evidence is
a state law claim not subject to federal habeas revidilljams v. EasterlingNo. 3:09-cv-1002,
2010 WL 3463728, at *8 (M.D. Tenn. July 14, 201@)port and recommendation adopted sub
nom. Williams v. EasteringNo. 3:09-1002, 2010 WL 3463726 (M.D. Tenn. Sept. 2, 2010)

(deferring to state courtigterpretation of requirements of Tenn. R. Crim P. 33).
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Second, the denial of the petitier's motion for continuance #iwat newly retained counsel
could prepare for trial—which was filed four dgy$or to the scheduled beginning of the trial,
when his co-defendant, the state, and his appbicdunsel were ready to proceed, and after the
trial had previously been continued from its orad setting—did not amount to an unconstitutional
deprivation of chosen counsel. &trial court denied the continu@e motion in lightof the late
date of its filing and the fadhat, despite complaining to thgal court about his appointed
attorney, the petitioner had not previously inforntieel court that he dris family was attempting
to retain private counsel. (Doc. No. 7-15 at 28e Burton v. Renic891 F.3d 764, 772 (6th Cir.
2004) (denial of a continuance rises to fleegel of a constitutional violation only when
circumstances show that denial was “unreamprand arbitrary” andhctually prejudiced the
defense). Although the Sixth Amendnt guarantee of counsel fan accused’s defense carries
with it the right to be represented by counseboé’s own choice, which may not be arbitrarily
and unreasonably interfered with, this right i$ albsolute and may not be used to unreasonably
delay trial.Linton v. Perinj 656 F.2d 207, 208—09 (6th Cir. 1981). There is no indication here that
the trial court arbitrarily denied a continuavekeen the requested continuance would have made
previously unavailable witnesses available deotvise benefitted the defee in any measurable
way. Burton 391 F.3d at 772 owell v. Colling 332 F.3d 376, 396 (6th Cir. 2003).

Finally, and as previously discussed, fedenaldaes not prohibit the state from sentencing
a juvenile such as the petitiorterlife with the possibility oparole, even though parole is only
possible after servioaf 51 years in prisorSeeStarks v. Easterlingg59 F. App’x at 280see also
Ali v. Roy ---F.3d----, 2020 WL 812916, at *3 (8thir. Feb. 19, 2020) (rejecting claim under
Miller and denying habeas relief jiovenile petitioner who was naentenced to life without

parole, but to three 30-year sentences).
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VI. CONCLUSION

For the foregoing reasons, the habeas corpus petition will be denied and this matter will be
dismissed with prejudice.

The court must issue or deny a certificatagbealability (“COA”)when it enters a final
order adverse to a Section 2254 petitioner. RleRules Gov'g § 2254 Cases. A petitioner may
not take an appeal unless awigstor circuit judgessues a COA. 28 U.S.C. § 2253(c)(1); Fed. R.
App. P. 22(b)(1). A COA may issue only if the pietier “has made a substantial showing of the
denial of a constitutional right,” 28 U.S.C. § 2288R). A “substantial showing” is made when
the petitioner demonstrates that “reasonable jur@itd debate whether (or, for that matter, agree
that) the petition should have ba&solved in a different manner thrat the issues presented were
adequate to deserve encouragement to proceed fumthider-El v. Cockrell 537 U.S. 322, 336
(2003) (citations and internal qadion marks omitted). “[A] COAloes not require a showing that
the appeal will succeed,” but courts shomid issue a COA as a matter of coutdeat 337.

Reasonable jurists could debate whetherp#téaioner’'s undefaulted claim of ineffective
assistance of counsel has mexitgd whether his showing of actuahocence via Ortago Thomas'’s
testimony is sufficient to excuse his procedurdadke. The court will thezfore grant a certificate
of appealability on these issues. The court willyda COA on the rest of the petitioner’s claims,
but he may seek a COA direcfhpm the Sixth Circuit Court of ppeals. Rule 11(a), Rules Gov’'g
§ 2254 Cases.

An appropriate order is filed herewith.

Mgt tomg—

Aleta A. Trauger ?
United States District Judge
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