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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

BRIAN DUNKLEY, )
)
Petitioner, )
)
V. ) CaseNo. 3:17-cv-01508
) Judge Trauger
KENNETH HUTCHISON, Warden, )
)
Respondent. )
MEMORANDUM

Brian Dunkleyis servinga 25-year prisorsentencéased on his conviction byCsavidson
County, Tennessee jury obnspiracy to commit firslegreemurder OnNovember 302017, he
filed his pro se petition for the writ of habeas corpus pursuant to 28 U.S.C. § 2254. (Doc. No. 1.)
The respondent filednanswer to the petition (Doc. N®3) and the state court record (Doc. No.
12), and the ptitioner filed a reply tohe respondent’s answer (Doc. N6). Over the petitioner’s
objection, the respondent was granted leave to file aegly. (Doc. No. 18.) The petitioner
thereatfter filed a brief response to the-saply. (Doc. No. 22.)

This matter is ripe for theourt’s review, and theourt has jurisditon. The espondent
does not dispute théte petition is timely, that this is the petitionefisst Section2254 petition
related to thionviction, and that the claims of the petition have been exhausted. (Doc. 8o. 13
1-2.) Having reviewedhe petitioner's arguments and the underlying record,dhat finds that
an evidentiary hearing is not required. As explained betlogvetitioner is not entitled to relief

underSection2254, and his petition will therefore be denied.
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. PROCEDURAL HISTORY

In 2011, the petitioner was trieth charges including conspiracy to commit thefilsgree
murder of his exwvife, attempted firstlegree murder, and attempted aggravated battery. He was
convicted of conspiracy to commit firdegree murdeand acquittedof attempted firsdegree
murderandattempted aggravated batteffpoc. No. 123 at 65-67.) He was sentenced & years
in the Tennessee Department of Correction with parole eligibility after 30%s afehtence is
served (Id. at 65) His subsequent motion for a new trial was denied by the trial ctlirat(94-

101.)

On direct appeal, th&8ennessee @urt of Criminal Appeals (TCCA)ffirmed the
petitioner’s conviction and senten&ate vDunkley No. M2012-00548CCA-R3-CD, 204 WL
2902257(Tenn. Crim. App. June 25, 2014). The Tennessee Supreme Court denied discretionary
review on November 2@0M4. (Doc. No. 12-23

The etitioner, through counsefiled a petition for postonviction relief on September 14,
2015 (Doc. No.12-28at51-9Q) Following an evidentiary hearing, the pashnviction trial court
denied relief. Doc. No. 1230 at 68—79.

OnJune 5, 2017, the TCC&ffirmed the denial of postonviction relief Dunkleyv. State
No. M2016-00961CCA-R3-PC, 2017 WL2859008(Tenn. Crim. App.June 5, 2017). The
petitioner filed for permission to appeal to the Tennessee Supreme Court, whichieasote
November B, 2017. (Doc. No. 1:38.) Shortly thereafter, the petitiongled his pro se petition
under Section 2254 in this court.

I1.STATEMENT OF FACTS

A. Evidence at Trial

The petitioner was tried on charggemming from his role ia conspiracy to kill Kristi
Dunkley, who was his wife at the time of the conspiratiie other conspirators were Stephanie
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Frame, who met the petitioner in 2005 and entered into a sexual relationship with him in 2006,
while he was still married to the victim; William Miller, Frame’s second cousin wieavkihe
petitioner and had spent time with him at holiday gatherings in late 2007; and Donte Chestnut, a
acquaintance of Frame'Miller, Chestnut, and the petitioner were tried together, convicted, and
sentence to prison.

Kristi Dunkley testified that she married the petitioner in 1995 and that they had endured
several periods of separation beforeving back in together in April 2008tate v. Dunkley2014
WL 2902257, at *12. They separated finally in September 2808 “[s]he stated that their
separation was ‘ugly,” and she left their marital home, taking her two childrerhest one of
wh[om] was also Defendant Dunkley’s daughtdd. She testified that Hey had since divorced
and she had reacquired her maiden name, Alderson. Ms. Dunkley confirmed that her uncle, Tim
Alderson, was Ms. Frame’s stepfathed” Shehad been aware of the paiditier's affair with
Frame, which contributed to the divorée.

On July 19, 200G&he Dunkleyshad takerout a $50,000 life insurance policy on the victim,
listing the petitioner as the beneficiary. This “permanent life insuradmy’pwas in force athe
same time as a twenfyear term life insurance policy in the amount of $250,000, which also
insured the victim’s life and listed the petitioner as beneficiary. Thesegmlisied the petitioner
as the owner andherefore did not allow the victinto control the beneficiary designatidd. at

*2-3.



After spending time together during Thanksgiving and Christmas of 2007 at Frame’s
family gatherings, Miller and the petitioner began to discuss killing the victim. Fsaimal
testimony establishedhe following sequence of events,sasnmarizedy the TCCA:

[l]in January 2008, she took Defendant Dunkley to Defendant Milleothets

house, where the two men met outside, while Ms. Frame went inside the house. She
stated that, after hdiscussion with Defendant Miller, Defendant Dunkley told her
that Defendant Miller “was going to be the one to take [Ms. Dunkley] out[ ] and
that he had given to Defendant Miller a picture of Ms. Dunkley, with her work
address, home address, and information about two vehicles that Ms. Dunkley drove.
Ms. Frame stated that, in early 2008, Defendant Dunkley showed Ms. Frame that
same photograph of Ms. Dunkley and the information attached to it.

Ms. Frame testified that, later in January 2008, Defendant Dunkley said to her, “To
show you how serious | am [about killing Ms. Dunkley], | gave [Defendant Miller]
one of my guns.” Ms. Frame recalled that Defendant Dunkley then showed her an
empty weapon holster in his bedside drawer. Ms. Frame said she was “aware” of
the communication between the two men at this time but that she was getting
information about their communication from Defendant Dunkley. Defendant
Dunkley told Ms. Frame that Defendant Miller was “watching” Ms. Dunkley to get
information about “what’s going on in her life.”

Ms. Frame testified that Ms. Dunkley “moved back in with [Defendant Dunkley]
in late March, beginning of April of 2008 so actually [Defendant Miller] had come
to a halt.” Ms. Frame stated that in the summer of 2008, Defendant Duokley

her that he had asked Defendant Miller why he had stopped watching Ms. Dunkley.
According to Defendant Dunkley, Defendant Miller responded that he had stopped
because Ms. Dunkley had moved back in with Defendant Dunkley, and Defendant
Dunkley responded, “you don’t stop until | tell you to stop.”

Ms. Frame testified that she invited Defendant Miller over for dinner in August
2008. She told Defendant Miller that she knew what he and Defendant Dunkley
“were up to[,]” and Defendant Miller responded that he was “skeptical of doing the
job” because he was not sure Defendant Dunkley would pay him. Ms. Frame
assured him that Defendant Dunkley was “trustworthy” but that Defendant Mille
would not get paid until “it was done and ... the insurance [was] cashed’ ou
Defendant Miller wanted to know how long payment would take, and Ms. Frame
asked Defendant Dunkley, who told her it would take no longer than thirty days.

! Although charges were pending against Frame at the time of the petitioner’s trial, she
denied having any agreement with the state to testify or anticipating any benefisétf s a
result of her testimony as a witness for the st@ec. No. 1219 at 139.)She testified at the
petitioner’s hearing on motion for new trial that “[t]he reason for [tesmtfmony is so that the truth
would’ve gotten out.”Ifl. at 140.)



Ms. Frame testified that she had a conversation with Defendant Miller about the
gun DefendanDunkley had given him. She stated that this was “during the times
we [were] actually outside [Ms. Dunkles} work building watching [her].”
Defendant Miller told her that the gun given to him by Defendant Dunkley had been
“apprehended by the police officers during an arrest in March 2008.” Ms. Frame
stated that, at some point in August 2008, she gave Defendant Miller her daughter
cellular telephone because “his cellular service was disconnected.” Ms. Frame
testified that during that time, she was using-®Mobile “Shadow” telephone,
which contained the SIM card she eventually transferred tothée@phongshe
purchased in January 2009].

Ms. Frame was asked to explain text messages contained in the report adroitted int
evidence that were sent betwefrer] and Defendant Dunkley. The jury was
furnished with a copy of the report while Ms. Frame testified about their content.
She testified tat on August 20, 2008, she and Defendant Dunkley exchanged text
messages in regards to giving Defendant Miller directions to Ms. Duskieyne

and work. She stated that on August 22, 2008, she received text messages from
Defendant Dunkley “giving [Ms. Duktey’ s] schedule[,]” including when the doors

to her work building would be locked, where she parked her car, where security
cameras were located, and what time Ms. Dunkley went in to work. Defendant
Dunkley also sent text messages describing the interior of Ms. Duskheyrk
building.

Referencing the report, Ms. Frame stated that on September 19, 2008, Defendant
Dunkley sent her multiple text messages explaining Ms. Durkisghedule and
where she parked her car at work. She stated that Defendant YDaaklea text
message from inside Ms. Dunkisywork building, where he was getting his hair
done, indicating that he would give information about where Ms. Dursklegr

was parked and how full the parking lot was. Ms. Frame testified that she and
Defendat Miller “were walking throughout the area” where Ms. Dunkley worked
and that they spotted a security camera on a building. Ms. Frame sent a text message
with this information to Defendant Dunkley. Ms. Frame explained that she and the
two men were “intergted” in where Ms. Dunkley parked her car “[s]o that it would

be an easy and simple drive for [Defendant Miller to kill Ms. Dunkley] without
being noticed.”

Ms. Frame testified that on September 20, 2008, Defendant Dunkley sent her a text
message that gBi“It needs to happen. Ddrknow how much longer | can deal.”

Ms. Frame explained that “it” meant Defendant Miller killing Ms. Dunkley. Ms.
Frame testified that Defendant Dunkley sent more text messages detailing Ms.
Dunkley’s whereabouts on September 21, and gave more information about Ms.
Dunkley’s work building and which doors were unlocked. Defendant Dunkley sent
Ms. Frame another text message on September 21 saying, “This bitch is crazy.
[Defendant Miller killing Ms. Dunkley] needs to happen ASAP [Defendant

Miller] for real.” Ms. Frame testified that she had the keys to Ms. Duiklegr



and that she asked Defendant Dunkley if Defendant Miller could “wait inside [Ms.

Dunkley’s] car and get her that way[,]” to which Defendant Dunkley replied, “I

don’t think [Defendant Miller will] be able to wait in the ride. Maybe out on the

side.” On September 24, 2008, Defendant Dunkley sent more text messages

updating the “status” of Ms. Dunklesyywork schedule, and saying, “Follow her.

She told me she was working.”

Id. at *5-7.

Frame testifiedhat the petitioner sent her additional text messages describing the urgent
need tahavethe victimkilled. She further testified that her sexual relationship with the petitioner
was ongoing at this timand that “she wanted to kill Ms. Dunkley because Defendant Dunkley
‘said that that was the only way we could be happy and togetheerdt *11. Frame testifiedhat
she provided another gun to Miller danuary2009 but that Miller was concerned about the
arrangementdcause he was to receive $50,008e killed the victimbut “was not getting paid
any money up front.Id. at *7. Frame offered Miller money up front, and the petitioner stated that
he would provide money up front or let Miller hold the title to thdtipeer’s vehicle, aHummer.

Once Miller was enticed to resume the conspiracy, the petitioner, Frame, berdcieiferred
about a time to kill the victim when her children would not be present in the apartment with he
Id. at *8.

Early on the morning of February 8, 2009, Frame and Miller went to the victim’s apartment,
where Miller attempted to force the front door open with a sledgehammer. When thikddootr
open after being hit once with the sledgehammer, Frame and Miller fled. They decigexhton
the next day, but at a time when they could follow the victim and her boyfriend into the apartment
“so there won't be any mistakedd. at 8-9. Frame testified to her surveillance efforts and
communications with the petitionever the next two days, as follows:

Ms. Frame testified that, on February 9, 2009, she and Defendant Dunkley

discussed via text message that having his daughter with him at the time of the
murder would be a “good alibi” for him. Ms. Frame testified that on February 10,



she and Defendant Mt followed Ms. Dunkley while she took her oldest daughter

to school and her younger daughter to Ms. Dunkley’'s matheruse. Ms. Frame

stated that, in a rental car, she and Defendant Miller continued to follow Ms.

Dunkley throughout the day. After following Ms. Dunkley, Ms. Frame sent text

messages to Defendant Dunkley with “all of that information” about where they

had followed Ms. Dunkley. Ms. Frame explained that she rented a vehicle because

she thought Ms. Dunkley might know what her vehicle looked like. Ms. Frame

stated that she communicated this as well to Defendant Dunkley. The receipt from

the car rental was admitted into evidence.
Id. at *9.

On February 17, 2009, the petitioner and Frame exchanged text messages in which the
petitioner, “refernng to his divorce proceedings with Ms. Dunkley, stated that he go@isg to
lose everythingto Ms. Dunkley” to which Frame replied that “she had told Defendant Miller that
‘it [had] to happen before Friddy Id. When Miller could not adhere to this sthule, Frame
contacted Chestnut, one of her clients, and asked him “if he knew someone that would want to
make $10,000.1d. at 9-10.Frame testified that “she made it ‘very clear’ to Mr. Chestnut that she
wanted to pay someone to do a killingd” at 11.

Chestnutontacted his brothen-law, Herman Marshall, who agreed to do the killing but
then contacted police, who subsequently recorded a telephone call between Marshahand
in which Frame confirmed the plan to kill the victim and arranged td Maeshall in a hospital
parking lot. At that meetinguinder police surveillance, Frame provided Marshall with a handgun,
a body suit, a hairnet, a can of pepper spaaga picture of the victim. She then drove Marshall
to the victim’s apartment complex to show himlé@sation andgave him $200. Immediately after
this meeting, Marshall met with the police and gave them the &2041.2.

Frame was then taken into custody and interviewed at the police station, wherav®etect

Tarkington “testified thainitially she did not provide truthful information about the musfier

hire scheme or her involvementd’ at 4. However,



Detective Tarkington stated that, while in jail, Ms. Frame placed or receavedal
telephone calls that were recorded. He fiestithat he monitored the telephone
calls and that Ms. Frame mentioned Defendant Dunklagd Defendant Millés

names throughout those calls. He stated that she mentioned Defendant Miller as
being part of the scheme, and she stated that he had received $700 to take part in
the scheme. Detective Tarkington listened to Ms. Frame ask the person on the other
end of the call to “thregvay call’ Defendant Miller, and, once Defendant Miller

was on the line, Ms. Frame asked him to return the money he had been paid. It was
also during that call that Detective Tarkington learned of the existence of the
Shadow telephone owned by Ms. Frame. After securing the Shadow phone from
Ms. Framés mother, Detective Tarkington stated that he turned the Shadow and G

1 telephones over to Detective Weaver for the extraction of reports from the
telephones.

Id. Both Detective Tarkington and Lieutenant Patrick Taylor were involved with monitoring the
meeting between Frame and Marshall in the hospital parking lot on Mag909, Lt. Taylor
testified ‘that he observed the interaction between Ms. Frame and Mr. Marshall, and he witnessed
Ms. Framés green SUV pull into the parking lot, as well as a black Hummer. Lieutenglor Ta
testified that he later learned that Defendambkley owned a Hummeérld. at *5. Kevin Sherrell,

a friend of the Dunkleys who later became romantically involved with the victim, cadihe
petitioner'sownership of eblack Hummerthathad been an issue during the Dunkleys’ divorce
proceedingsld. at *12, 13.

B. Post-Conviction Testimony

The following recitation of the testimony received at the petitionpost-conviction
evidentiary hearing (Doc. No. 421) is taken from the TCCA'’s opinion affirming the denial of
post-conviction relief (Doc. No. 12-35):

At the postconviction hearing, trial counsel testified that she was retained by the
Petitioner in August 2010 and that trial was set for November 2010. She reviewed
all of the discovery, including the text messages, and she met with therfeetiti
several times. Trial counsel testified that she discussed the text messagés with
Petitioner multiple times and that the Petitioner was aware of the content of the text
messages. Trial counsel testified that she discussed the weight of the gvidence
including the text messages, with the Petitioner but did not recall ever telling him
that the State had a strong case against him. Trial counsel described the text



messages as “damning.” According to trial counsel, the Petitioner, who had
previously worked for the State in the field of information technology and who was
educated and intelligent, wanted to be exonerated and had always wanted to go to
trial. Trial counsel discussed the Petitioner’'s exposure with him but did not recall
ever recommending thae pursue a plea agreement. Neither did she ever express
concern to his mother or to Joslynn Williasankley, his girlfriend [at the time

of trial wham he later married], regarding the strength of the State’s case, because
she did not want to affect their testimony in the event she chose to call them to
testify.

According to trial couns& testimony, on the morning of trial, she asked the
Assistant District Attorney General about any offers to settle the casecduiael
stated that the prosecutospended with an offer to recommend a sentence that
was either at the bottom of the range for a Class A felony or the top of the range for
a Class B felony in exchange for a guilty plea. Trial counsel spoke to the Petitioner
about the offer for approximately five minutes. During this time, she did not discuss
the strength of the Statecase or the Petitiorierpotential range of punishment.
While trial counsel believed that entering a plea would be in the Petisonest
interest, she did not share her opinion with him, make any recommendation
regarding a plea, or ask for additional time to consider the offer in order t@have
thorough discussion with the Petitioner. The Petitioner, with no guidance from trial
counsel, responded he would consider sgnansixyear sentence. The State
promptly rejected this offer, and trial commenced.

According to trial counsel, Ms. Frame had two telephones with inculpatory
evidence. Trial counsel tried to suppress the older text messages on the “shadow”
phone based on Tennessee Rule of Evidence 404 and moved to dismiss the
indictment and suppress evidence from th& ghone basefbn] the Statés loss

or destruction of evidence, pursuantState v. Fergusqr2 S.W. 3d 912 (Tenn.

1999). Trial counsel admitted that she had misunderstood the burden of proof
regarding theFergusonissue and did not present any evidence at the motions
hearing. Trial counsed motions were denied, and shdiled the motions closer

to trial. In preparation for the second hearing on the motion to suppress and motion
to dismiss, trial counsel issued a subpoena to Ms. Fsamether, directing Ms.
Frames mother to bring the -G telephone with her. The telephone was made
available to the defense on the morning of the hearing. Trial counsstthekthe
motions. At the postonviction hearing, she agreed that the telephone had been in
use and was not preserved by law enforcement. Trial counsel testified that she had
been concerned regarding the destruction of voicemails and pictures buvead ne
considered investigating the applications present on the telephone. She agreed that
the Petitioner never specified what information on the telephone could have been
helpful to him and that it was “pure speculation” and “essentially a fishing
expedition” to assert that the telephone contained exculpatory information.

Trial counsel did not challenge the warrants for records related to Ms.’Branoe
telephones or the judicial subpoena for the records related to the Péstioner



telephones. She agreed with the prosecution that the Petitioner would not have had
standing to contest the warrants for Ms. Framtelephones and that the State could
have gotten new subpoenas if the subpoenas for the Petgidekphones had

been found not to complwith [the] statute. Ms. Frame “shadow” telephone
contained text messages which included pictures of the Petitioner sent from a
number corresponding to one of his telephones, and trial counsel agreed that it
would have been “extremely difficult” to challenge the premise that he was the one
sending photos of himself.

Trial counseéls strategy was to shift the blame to Ms. Frame and to advance a theory
that she had fabricated the text messages as a result of a delusional obs#ssion wi
the Petitioner. Triacounsel testified that she could not recall whether she had
known that the prosecution would introduce evidence that a Hummer was circling
the parking lot of the hospital while Ms. Frame met with Mr. Marshall. She recalled
that the Petitioner wanted her goestion his girlfriend, Ms. WilliamBunkley,
regarding the allegation. Trial counsel chose not to call Ms. Williaoskley
because the State possessed evidence calling Ms. Wilbamidey’s credibility

into question, including a civil judgment agairsdr related to the sale of the
Petitioners Hummer, a finding from the divorce court that she had benefited from
the Petitionéss liquidation of his 401K, and recorded calls to the jail in which she
spoke with the Petitioner regarding keeping the Humnigial counsel
acknowledged that the records from the Petitianeell phone indicated that he
was in Goodlettsville and not at Skyline hospital around the time of the meeting
between Ms. Frame and Mr. Marshall.

Over the Petitionés objection, Pamela Aerdson, the Assistant District Attorney
General who was representing the State at theqoostiction hearing, elected to
testify. Ms. Anderson, who had prosecuted the Petitioner, stated that the
prosecution had a strong case. Ms. Anderson testified thedtdie was entirely
unwilling to allow any of the defendants on trial that -ddyir. Chestnut, Mr.

Miller, or the Petitioner-to be severed from the other defendants, and she added
that the State was not willing to entertain a plea to a reduced charge t&\thato

the Petitioner was charged with and acquitted of attempted aggravated burglary and
attempted first degree murder. According to Ms. Anderson, the State never
extended an offer to the Petitioner, and any plea negotiations would have been
contingent on both the victim approval and the entry of guilty pleas to the indicted
offenses from all the other defendants on trial. Ms. Anderson agreed that the State
“would have likely settled it” if the victim had agreed to the plea and if the other
co-defendarg had decided to plead guilty. Ms. Anderson stated that counsel for a
co-defendant opened plea discussions on the day of trial. Ms. Anderson had told
trial counsel that if the Petitioner were to offer to plead guilty to the indicted
offense™ the State‘might be willing” to agree to the minimum sentence in the
range. Ms. Anderson confirmed that trial counsel returned with-gesix offer,

which the State rejected out of hand. She agreed with trial counsel that the trial
judge in the case generally approved plea agreements reached by the parties.
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[fn] Ms. Anderson testified that the State would not have reduced the
charges from the “indicted offense” and that if the Petitioner had offered
to plead guilty to the “indicted offense,” the State might havesicered

a fifteenyear sentence. She recalled that the Petitioner might have also
been charged with attempted first degree murder and stated “we never got
to any discussions about that.” She clarified that the State would have
considered a fifteegear satence in exchange for a guilty plea to a Class

A felony.

Detective Norris Tarkington testified that Ms. Frame was arrested ara®mg.én.

on March 2, 2009, and that he ultimately seized both tiet&ephone and the
“shadow” phone which she had used during the relevant period. One of the
telephones was in Ms. Fraisepossession, and he learned of the other while
monitoring Ms. Frames telephone calls from jail. The second telephone was in the
possession of Ms. Frarsemother, and after laenforcement retrieved information
from the telephones, he returned one of them to Ms. Frame’s mother.

Detective Tarkington testified that he could not find video surveillance of the
Hummer in the parking lot because the cameras were too far away. Heddsst
Skyline hospital is in Nashville. Detective Tarkington testified regarding some of
the communications between the Petitioner and Ms. WilliBiongkley that would
have affected her credibility. Ms. Williari3unkley had written the Petitioner, “I
have got your back, baby,” and told him, “I'm not blinded by love, I'm engulfed in
it.” Ms. Williams-Dunkley also wrote, “I want to harm someone likeel been
harmed. | want to reach deep into soméselest and pull out their pulsating heart
from its roting cavity,” and she assured the Petitioner, “Revenge will be mine.”
She also referenced in a letter a plot that she and the Petitioner had concaated dur
a jail call, in which they planned to fabricate charges against the \satintle so

that he would be arrested and the Petitioner could beat him up in jail.

The Petitioner, who had owned a consulting company and performed information
technology work for the State of Tennessee prior to his conviction, hired trial
counsel because his previous counsel, who represented him for four or five months,
had not responded to his communications. The Petitioner testified that trial counsel
never discussed his exposure or the Statleeory of the evidence, including
evidence that he stood to profit through theimts death due to an insurance
policy. The Petitioner had a prior criminal charge to which he pled guilty and for
which he obtained diversion. He also had experience in divorce court. The
Petitioner was aware that “there would be text messages,” butdtiakel never
reviewed the text messages Hogline or discussed them. Trial counsel gave
Petitioner the impression that the State had only screen shots of the text messages,
that some of these did not have an identifying telephone number and werde‘outsi
the scope of the charges,” and that the messages “wbbklmnything to worry
about” because they would not be admissible. Trial counsel also told him that the
defense could discredit Ms. Frarmaestimony. The Petitioner had the impression
that trial counsel had “everything under control,” and he had no concern that he

11



would be found guilty. He did not see all of the text messages until trial, although
his first attorney had given him two sheets of paper with some of the text messages
on them. The P#ioner agreed that he was aware of the text messages because he
had sent them. He also acknowledged that he actively deleted text messages off hi
own telephone and that the “majority” of the text messages introduced at trial were
ones he had sent and received.

On the morning of trial, trial counsel told him “something about” fifteen years, but
he thought that the fifteeyear sentence was part of Ms. Frasnglea agreement.

He did not think that the State had offered him a plea agreement, but healold tri
counsel that he would agree to serve six years. The Petitioner testified that, if he
had understood the Stadecase, he would have taken a plea offer of fifteen years.
Trial counsel never suggested to him that he should plead guilty.

The Petitioner testified that the police failed to preserve thke t@lephone.
According to the Petitioner, the telephone could have contained an application
giving the user the capability to modify text messages, and evidence of such an
application on the G-1 telephone could have discredited Ms. Fsdaestimony.

The Petitioner testified that he lived in Goodlettsville with Ms. Willizbuskley
between January and April 2009 and that his home in Goodlettsville was located
approximately ten miles from Skyline hospital. Was surprised at the testimony
implying he was at the hospital during the meeting between Ms. Frame and Mr.
Marshall, and he told trial counsel that he had been at home and that his vehicle had
OnStar. He also told her that Ms. WilliasPsinkley could confm that he had been

at home and could confirm that he was not driving his Hummer at the time because
she was using it. He acknowledged that Ms. Williduskley had written the
statements read into the record by Detective Tarkington. The Petitioner
acknowedged that he had been convicted of aggravated perjury for misrepresenting
the fate of the Hummer in divorce court.

Dunkleyv. State2017 WL 2859008, at *2-5.
[11. CLAIMSPRESENTED FOR REVIEW
The petitioner’s pro se petition in this coassserts the following claims:
(1) Multiple trial court errors violated his right to due process and a fair trial:

(a) The trial court erroneously granted the state’s motion regarding the
admission of text messages relating to the offense;

(b) The trial court erroneously denied the motion for new trial whegdle failed

to prove beyond a reasonable doubt tihafetitioner was guilty of
conspiracy to commit firsiegree murder
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(c) The trial court erroneously denied the motion for new trial based on the newly
discovered evidence that Frame made statements at her parole hearing
that differed from her sworn testimony at trial.

(2) The petitioner’s convictions based on insufficient evidence, in violation of his right
to due process.

(3) Trial counsel provided ineffective assistance of couinsgtveral ways:

(a) Trial counsel failed to recommend that the petitioner accept the plea and
sentence proposed by thatg

(b) Trial counsel failed to adequatelygue the motion to dismiss based on lost or
destroyed evidence;

(c) Trial counsel failed to file a motion to suppress cell phone data from
Frame’s cell phones

(d) Trial counsel failed to file motions to exclude the phone data obtained by
judicial subpoenas;

(e) Trial counsel failed to emphasize proof that would have rebuttethtas s
assertion thahe petitioner was “hovering” around Skylineoldpital.

(4) Cumulative error.

(Doc. No. 1; Doc. No. 16 at 5.)
IV.LEGAL STANDARD

The statutory authority of federal courts to issue habeas corpus relief for perstaie
custody is provided by 28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death
Penalty Act of 1996 (AEDPA). A federal court may grant habetief to a state prisoner “only
on the ground that he is in custody in violation of the Constitution or laws or treaties of tie Uni
States.” 28 U.S.C. § 2254(a). Upon finding a constitutional error on habeas corpus reviexa) a fede
court may only gant relief if it finds that the error “had substantial and injurious effect lreinte
in determining the jury’s verdictBrecht v. Abrahamsomb07 U.S. 619, 637 (1993peterson v.

Warren 311 F. App’x 798, 803-04 (6th Cir. 2009).
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AEDPA was enacted “to reduce delays in the execution of state and federal criminal
sentences, particularly in capital cases . . . and ‘to further the principlesndf cfinality, and
federalism.” Woodford v. Garcegub38 U.S. 202, 206 (2003) (quotiNgilliams v.Taylor, 529
U.S. 362, 436 (2000)). AEDPA'’s requirements “create an independent, high standard to be met
before a federal court may issue a writ of habeas corpus to set asidmstatelings.”Uttecht
v. Brown 551 U.S. 1, 10 (2007) (citations omitteds the Supreme Court has explained,
AEDPA'’s requirements reflect “the view that habeas corpus is a ‘guard againsmextr
malfunctions in the state criminal justice systems,’ not a substitute for ordinarycerrection
through appeal.Harrington v. Rchter, 562 U.S. 86, 1003 (2011) (quotingackson v. Virginia
443 U.S. 307, 332 n.5 (1979)). Where state courts have ruled on a claim, AEDPA imposes “a
substantially higher threshold” for obtaining relief than a de novo review of whethstatiee
court’s determination was incorrecdchriro v. Landrigan 550 U.S. 465, 473 (2007) (citing
Williams v. Tayloy529 U.S. 362, 410 (2000)).

Specifically, a federal court may not grant habeas relief on a claim rejected oarttsee m
in state court unless the state decision was “contrary to, or involved an unreasonaaéappl
of, clearly established Federal law, as determined by the Supreme Court of tte &tates,” or
“was based on an unreasonable determination of the facts in light of the evidence predbated i
State court proceeding.” 28 U.S.C. 8§ 2254(d)(1), (d)(2). A state court’s legal desi&ontrary
to” clearly established federal law under Section 2254(d)(1) “if the state aoiwes at a
conclusion opposite to that reached by [the Supreme] Court on a question of law or if the state
court decides a case differently than [the Supreme] Court has on a set of materiall
indistinguishable facts.Williams v. Tayloy 529 U.S. at 4121.3. An “unreasonable application”

occurs when “the state coudentifies the correct legal principle from [the Supreme] Court’s
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decisions but unreasonably applies that principle to the facts of the prisonerddast 413. A
state court decision is not unreasonable under this standard simply because thededédnadls
it erroneous or incorredd. at 411. Rather, the federal court must determine that the state court’s
decision applies federal law in an objectively unreasonable mddnat416-12.
Similarly, a district court on habeas review may not find a state court factaahdtation
to be unreasonable under Section 2254(d)(2) simply because it disagrees with theak&armi

rather, the determination must be “objectively unreasonable’ in light of the evidezssned in
the state court poeedings.”Young v. Hofbaueb2 F. App’x 234, 236 (6th Cir. 2002). “A state
court decision involves ‘an unreasonable determination of the facts in light of the evidence
presented in the State court proceeding’ only if it is shown that the state coestsnptively
correct factual findings are rebutted by ‘clear and convincing evidence’ and do nouppoee s
in the record.Matthews v. Isheet86 F.3d 883, 889 (6th Cir. 2007) (quoting Section 2254(d)(2)
and (e)(1))put see McMullan v. Booker61 F.3d 662, 670 & n.3 (6th Cir. 2014) (observing that
the Supreme Court has not clarified the relationship between (d)(2) &bhdae)l the panel did
not readMatthewsto take a clear position on a circuit split about whether clear and convincing
rebutting evidence is required for a petitioner to survive (d)(2)). Moreover, undéorSe
2254(d)(2), “it is not enough for the petitioner to show some unreasonable determination of fact;
rather, the petitioner must show that the resulting state court decision was ‘bas@xton’
unreasonable determinatiorRice v. White660 F.3d 242, 250 (6th Cir. 2011).

The standard set forth in 28 U.S.C. § 2254(d) for granting relief on a claim rejected on the
merits by a state court “is a ‘difficult to meet’ and ‘highly deferrgtandard for evaluating state

court rulings, which demands that statairt decisions be given the benefit of the doul@ullen

v. Pinholster 563 U.S. 170, 181 (2011) (quotimjchter 562 U.S. at 102, an@/oodford v.
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Visciotti, 537 U.S. 19, 24 (2002) (per curiam)). The petitioner bears the burden of proof.
Pinholster 563 U.S. at 181.

Even that demanding review, however, is ordinarily only available to state inmates wh
have fully exhausted their remedies in the state court system. 28 U.S.C. 8§88 2254(b) avibg) pr
that a federal court may not grant a writ of habeas corpus on behalf of a state pris@semithle
certain exceptions, the prisoner has presented the same claim sought to bededradederal
habeas court to the state couRmholster 563 U.S. at 18XKelly v. Lazaroff846 F.3d 819, 828
(6th Cir. 2017) (quotingNVagner v. Smith581 F.3d 410, 417 (6th Cir. 2009)) (petitioner must
present the “same claim under the same theory” to the state court). This rule hasdoperied
by the Supreme Court as one of total exhaus&Rmse v. Lundy55 U.S. 509 (1982), meaning
that each and every claim set forth in the federal habeas corpus petition must havedmdad
to the state appellate couricard v. Connor404 U.S. 270 @71);see also Pillette v. Folt824
F.2d 494, 496 (6th Cir. 1987) (exhaustion “generally entails fairly presenting the legaltaadi fac
substance of every claim to all levels of state court review”). Moreovesutisgance of the claim
must have beenrgsented as a federal constitutional clai®nay v. Netherland518 U.S. 152,
162-63 (1996).

The procedural default doctrine is ancillary to the exhaustion requireGemEdwards v.
Carpenter 529 U.S. 446 (2000) (noting the interplay between the exhaustion rule and the
procedural default doctrine). If the state court decides a claim on an indepandesdequate
state ground, such as a procedural rule prohibiting the state court from reaching thefrtrexits
constitutional claim, a petitioner ordmilgt is barred from seeking federal habeas review.
Wainwright v. Sykes433 U.S. 72, 8482 (1977; see also Walker v. Martjrb62 U.S. 307, 315

(2011) (“A federal habeas court will not review a claim rejected by a statrt if the decision of
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the state gurt rests on a state law ground that is independent of the federal question and adequate
to support the judgment'foleman v. Thompsp&01 U.S. 722 (1991) (same). If a claim has never
been presented to the state courts, but a state court remedy igja@odwvailable (e.g., when an
applicable statute of limitations bars a claim), then the claim is technically exhausted, b
procedurally barredColeman 501 U.S. at 731-32.

If a claim is procedurally defaulted, “federal habeas review of the claim nsdoanless
the prisoner can demonstrate cause for the default and actual prejudice #scd tteswalleged
violation of federal law, or demonstrate that failure to consider the claims willk iesa
fundamental miscarriage of justiceColeman 501 U.S. at 750. The burden of showing cause and
prejudice to excuse defaulted claims is on the habeas petitiaears v. O'Deal79 F.3d 412,
418 (6th Cir. 1999) (citingcoleman 501 U.S. at 754). “[Clause’ under the cause and prejudice
test must be sometig external to the petitioner, something that cannot fairly be attributed to
him[;] . . . some objective factor external to the defense [that] impeded . . s éff@amply with
the State’s procedural ruleColeman 501 U.S. at 753 (emphasis in original). Examples of cause
include the unavailability of the factual or legal basis for a claim or interfergno#fitials that
makes compliance “impracticabldd. To establish prejudice, a petitioner must demonstrate that
the constitutional error “worked tus actual and substantial disadvantagerkins v. LeCureyx
58 F.3d 214, 219 (6th Cir. 1995) (quotidgited States v. Frady56 U.S. 152, 170 (1982Q9ee
also Ambrose v. Booke684 F.3d 638, 649 (6th Cir. 2012) (finding that “having shown cause,
petitioners must show actual prejudice to excuse their default”). “When a pétifiaie to
establish cause to excuse a procedural default, a court does not need to address dle issue
prejudice.”Simpson v. Jone238 F.3d 399, 409 (6th Cir. 2000). Likewise, if a petitioner cannot

establish prejudice, the question of cause is immaterial.
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Because the cause and prejudice standard is not a perfect safeguard against fundamental
miscarriages of justice, the United States Supreme Court has recognizedveeraaation to the
cause requirement where a constitutional violation has “probably resulted” in thetmomoif
one who is “actually innocent” of the substantive offeietke v. Haley541 U.S. 386, 392
(2004) (citingMurray v. Carrier, 477 U.S. 478,95-96 (1986)):accord Lundgren v. Mitchelft40
F.3d 754, 764 (6th Cir. 2006).
V.ANALYSIS

A. Claims of Trial Court Error

The petitioner claims that the trial court erredamhmitting text message evidence and
derying his motion for a new trial and that these erroneous rulings, “taken togeteprived him
of his due process right to a fair triiDoc. No. 1 at 14.However, he argues these allegedly
erroneous rulings aseparatesubclaims, and the respondent responds by asserting that the
subclaims ar@on-cognizablewere procedurally defaultednd/or fail to demonstrate a violation
of the petitioner’s constitutional rightShe court addresses each subclaim below.

1. Evidentiary Ruling

The petitioner claimdat “[t]he trial courierred in granting the State’s [Tennessee Rule of
Evidence] 404(b) motion argued on April 5, 2011 regarding the admission of text messages in
relation to the offense, which were outside the scope of the conspiracy” becauseriegnt
prior to the dates of the conspiracy alleged in the indictment. (Doc. No. 1 at 14.) The mdssages a
issue were dated between August 2008 and January 2009, while the indictment referred to a
conspiracy that existed betweghanuary2009and March 2009.(1d. at 15 Doc. No. 121 at 6)
The petitioner claims that the earlier text messaigg®ducedby the state as evidence of prior

bad acts unddrule 404(b)were admitted without regard to whether they were offered for a proper

18



purpose relative to the material issues subject to proof, and without considerationhefrvitner
probative value outweighed the prejudicial effect of their admissioresponse, the respondent
argues that this claipasserting the state court’s misapplicatiomsftate rule of eviden¢és not
cognizable in this federal habeas proceeding.

The respondent is corre¢th support of higlaim, the petitioner cites Sixth Circuit cases
applying Federal Rule of Evidence 404(tI§eéDoc. No. 1 at 1617.) But ‘the Federal Rules of
Evidenceclearly are not applicable in a criminal trial in state ¢duad aclaim basedolely on
the application of a state evidentiary rtile a purely state law issue that is not cognizable in a
federal habeas proceedihdllen v. Paris, No. 2:15CV-23-JRGMCLC, 2018 WL 1595784, at
*6 (E.D. Tenn. Mar. 30, 2018aff'd, 795 F. Appx 946 (6th Cir. 2019). As the respondent points
out, the petitioner presented this claim to the TCCA as an issue of state law onhg aiG@OA
decided the claim as suc®eeDunkley 2014WL 2902257, at *13152 The petitioner is thus not

entitled to federal habeas review of this claim.

2 The TCCA found as follows:

We conclude that text messages between Ms. FrameDafehdant Dunkley
provided a background of their romantic relationship, which was indicative of
motive to kill Defendant Dunklég wife. In the months leading up to the date
alleged on the indictment, text messages were exchanged about Defendant Dunkley
wanting to choke and kill Ms. Dunkley. The charge of conspiracy required the State
to prove that Defendant Dunkley had the culpable mental state to commit the
offense and that he entered into an agreement, however informal, with Ms. Frame
and/or Defendant Miller. The text messages about Defendant Dunkley wanting to
kill his wife, their marital troubles, and his efforts to procure money to pay for the
weapon or to pay another person to do the killing is evidence that Defendant
Dunkley had the intent to carry out the murder. Thus, we agree with the triabcourt
determination that this evidence was admissible under the purposes of Rule 404(b).

Dunkley 2014 WL 2902257, at *15.
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2.Denial of New Trial Based oBvidence Preponderating Against the Verdict

The petitioner claims that the triaburt erroneously failed to set aside the jury verdict
against him “as the iR juror, pursuant to Rule 33(d)” of the Tennessee Rules of Criminal
Procedure. (Doc. No. 1 at 18.) Howevilis claimis explicitly a matter of statprocedural law
that is not cognizable on habeas revigwnless it is properly construed as challenging the
sufficiency of the evidence&see Nash v. Eberlire58 F. App’x 761, 764 n.4 (6th Cir. 2007)
(liberally construing & manifestweight-of-theevidence argumehtunder state law s “a
complaint that the state court erroneously found his conviction to be supported by sufficient
evidence”) see alspe.g, Young v. ColsgnNo. 3:12cv-00304, 2015 WL 9581768, at *28 (M.D.
Tenn. Dec. 30, 2015) (dismissingtiguror claim under Tenness Criminal Rule 33 asfiging]
under and . . . controlled by state TawThe petitioner has asserted a sepasaticiency-of-the-
evidenceclaim, discussed belowlhis claim, therefore, is deemed to be purely a mattetabdé
law and is not a viablaabeas claim

3. Denial of New Trial Based on New Evidence

The petitioner claims that, five months after testifying at his trial, Stephanie Fnache
statements at her parole hearing that were inconsistent with her trial testintotmatdhe trial
court erred in denying the petitioner's motion for a new trial in order to resobse tiew,
inconsistent statements by the state’s key witridsstrial court held a hearing on the petitioner’'s
motion for new trial (Doc. No. 129 at 128181), at which Frame was called to testify concerning
her subsequent statements at her parole hearing. Frame essentially testified ihimirmed the
parole hearing officer that, whilshe had previouslyknown of the conspiracy between the
petitioner andMr. Miller, it was not untilAugust 200&hat she became actively involved as a co

conspiratorby facilitating communications between the two mésee id.at 138) It is the
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petitioner’s position that Frame’s parole hearing testimony was at odds withiahégstimony
because it “effectively minimized her involvement in the conspiracy, . . . contrdrgr [trial]
testimony wherein she portrayed herself as being the center of the conspiracyatisdhssishe
alleged occurred betwedme [petitionerfand Miller.” (Doc. No. 1 at 20.)
his claim of error is assertdd the petitionas astate court error that violateitie
petitioner’'s Sixth Amendment right to confront the primary witness against him. fxocd at
21.) However, the claim was nmtesentedh this way to thérial court where the petitioneargued
his entitlement to a new tridlasedon “newly discoveed evidence.(Doc. No. 123 at79.) In
ruling on this claim, the trial coutbund as follows:
The Court finds that the evidence presented at the motion for a new trial is not new
evidence. The defendant refers to a summary of involvement by defendauet Fra
provided to the parole board which occurred five months after trial and consisted
of a few minutes of statements. At trial, the witness testified for approximately six
hours and was crosxamined by defense counsel as to her testimony. Furthermore,
the testimony provided at the motion for a new trial is not newly discovered
evidence. At most, the statements provide a basis for impeachment, but that
opportunity has already been provided to the defendant at trial through cross
examination. The parole hé&ag testimony does not differ as to the defendant’s role
in this incident. The Court denies the motion for a new trial on this basis.
(Id. at 100.)The TCCA affirmed this determination, citing the stiae standard for a showing of
“entitle[ment] to a ne trial on the basis of newly discovered evidence” and finding that “Ms.
Frame’s testimony at the parole hearing is not newly discovered evideocelid the petitioner
“provide a basis for establishing that the allegedly contradictory testimony wesahar that it
would change the outcome of his triaDunkley 2014 WL 2902257, at *17Thus, to the extent
that the petitionebases higlaimin this court on thetate coust’ denial ofa new trial based on

newly discovered evidence that was “substdigtdifferent from [the] sworn testimony at trial”

(Doc. No. 1 at 14), he asks this court “to reexamine -staiet determinations on stalswv
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guestions,” which “is not [within] the province of a federal habeas cdtstelle v. McGuirg502
U.S. 62, 67—68 (1991).

Insofar as th@etitioner claims that he waenied his Sixth Amendment right “materially
. . . to confront and crossxamine the primary witness against him” (Doc. No. 1 at+-zi)
argument that was raised before the TCGé&eDoc. No. 1222 at 29) but not addressed by that
court—that claim fails on the meritsSixth Amendment jurisprudence leaves no question about a
criminal defendans right under the Confrontation Clauséitapeach, i.e., discredit, the [staE
witnessgs]’” Blackston v. Rapelje780 F.3d 340, 3489 (6th Cir. 2015)quoting Davis v.
Alaska 415 U.S. 308, 316 (1974)and “awitnesss own inconsistent statements, including
recantations of prior inculpatory testimony, undeniably bear[tba] witnesss khas and
credibility.” 1d. at 353. Buthe petitioner has not cited, nor is the court aware of, any authority for
the proposition thathis right extends to statementsade months after the witness testified and
was thoroughly crosexamined at trial, excépn situations where there is a second trial that
follows the inconsistent testimony, asBiackston In that casethe Sixth Circuit affirmed the
grant of the writ, finding that thbabeagetitioner’s confrontation and due process righse
violatedwhen the trial couréxcludedthe outof-court statementsf key prosecution withessas
the petitioner’s retrialin the following circumstances:

Before the second trial was held, two of the state’s key witnesses recanted thei

testimony. Because thosetmesses were later determined to be unavailable at the

new trial, the court ordered their earlier testimony read to the jury, while arttee s

time denying Blackston the right to impeach their testimony with evidence of their

subsequent recantations.
780 F.3d at 344.

Suchproceduratircumstances are not present in this casen if treywere—and leaving

aside the fact that Franted not recant, butliegedly minimized her earlyinvolvement in the
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conspiracy(as might be expectedt her parole hearing)the petitionermust establish as a
threshold matter “that the statements are indeed inconsidtenited States v. HaJ&22 U.S. 171,
176 (1975) (citing3A J. Wigmore, Evidencg 1040 (J. Chadbourn rev. 1970Thestate courts
werenot persuaded of such inconsisteray the TCCA made clear when it agreed with the state
“that the trial court properly found that Ms. Framéestimony at the parole hearing did not
‘significantly diffef from her testimony at trialbut was a meresummary of her six hour trial
testimony.”Dunkley 2014 WL 2902257, at \8-17. Thesdindings of factmade bythe stateourts
arepresumed correch presumption the petitioner can rebut onlysbgwingclear and convincing
evidenceo the contrary28 U.S.C. § 2254(e)(1). The petitioner faited tomake such a showing
or to demonstrate that the state courts’ adjudication of this claim resulted irsiard#tat was
contrary to federal law or based on an unreasonable determimdtibe factsld. 8 2254(d).
Accordingly, the court finds no grounds for habeas relief on this claim.

As for the petitioner’s claim that the three instances of trial court erroessit above
had the combined effect of denying him a fair trial, such claims based on cumulatuwtgerej
from rulings that do not individually support habeas relief are not cognizable under Section 2254.
Moore v. Parker425 F.3d 250, 256 (6th Cir. 2009he court thus findg unnecessary tanalyze
the parties’ argumestover whether the petitioner’'s failure to present this overarching, due
processhased claim to the state courts amounted to procedural default that is excappdllate
counsel’s ineffectiveness in failing téederalize” these claimsSgeDoc. No. 16at 6-7; Doc.

Nos. 18, 22.)

B. Sufficiency of the Evidence

The petitioner challenges the sufficiency of the evidence supporting his conviction

Specifically, heargues thathere was insufficient proof of his participation in Frame, Miller, and
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Chestnut’s conspiracy to kill the victilnecause the most damaging proof against him came
directly or indirectlyfrom Frame, “and yet much of her testimony regarding the allegediexts

the [petitioner] and the alleged communications between [him] and William Miller w[as]
speculative’ (Doc. No. 1 at 22-25.)

The TCCA properly stated thapplicablestandard as “whether, aftepnsidering the
evidence in the light most favorable to tBiate ‘anyrational trier of fact could have found the
essential elements of the crime beyond a reasonable 'dddbhkley 2014 WL 2902257, at¥7
(quotingJackson v. Virginiad43 U.S. 307, 319 (1979)). In accord with this standard, “a reviewing
court ‘faced with a record of historical facts that supports conflictingentess must presurme
even if it does not affirmatively appear in the reeetiat the trier of fact resolved any such
conflicts in favorof the prosecution, and must defer to that resolutiddavazos v. Smitlb65
U.S. 1, 6 (2011) (quotindackson 443 U.S. at 326)). Thus, a federal habeas court must resist
substituting its own opinion for that of the convicting jurigrk v. Tate858 F.2d 322, 329 (6th
Cir. 1988), particularly when it comes to matters of witness credibility, whichr'issue to be
left solely within the province of the juryRnighton v. Mills No. 3:07cv-2, 2011 WL 3843696,
at *6 (E.D. Tenn. Aug. 29, 2011) (citing,g, Deel v. Jagp967 F.2d 1079, 1086 (6th Cir. 1992)).

In addition to this requirement of deference tojtirg verdict concerning the substantive
elements of the crime under state law, this court must defer to the TCCAigaaion of that
verdid under AEDPASee Tucker v. Palmes41 F.3d 652, 656 (6th Cir. 2008) (stating that “the
law commands deference at two levels” when adjudicating sufficieftye-evidence claim).

Here, the TCCA set out the elements of fisgree murder under Tenn. Code Ann. §139
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202(a)(1)? and of conspiracy under Tenn. Code AnB9812-103! Dunkley 2014 WL2902257

at *19-20 (reciting statutory elements and ngtithat “[tlhe essential feature of the crime of
conspiracy is the accorthe agreement to accomplish a criminal or unlawful’ aghbich “may,
and often will be, proven by circumstantial evidence”). It then considered thaendficof the
proof of those elements, as follows:

The evidence, in the light most favorable to the State, establishe®éfendant
Dunkley and Ms. Frame were lovers for two and a half years and both desired the
elimination of the victim, Ms. Dunkley. Defendant Dunkley and Ms. Frame
discussed via text message various plans to murder Ms. Dunkley, and Defendant
Dunkley provided Defendant Miller with a weapon. Defendant Dunkley provided
information to Ms. Frame and Defendant Miller about Ms. Durikleyork
schedule, the premises in and around her work building, and what vehicles she
drove. Transcripts of the text messages show that Defendant Dunkley made many
references throughout to killing Ms. Dunkley, such as she was on “borrowed time”
and was going to be “taken out.” Defendant Dunkley sent text messages to Ms.
Frame expressing his frustration with Ms. Dunkley and stating that he needed Ms.
Dunkley to be killed before things got “bad.” Defendant Dunkley planned to pay
Defendant Miller with money he collected from the life insurance policies.

The evidence that corroborates Ms. Frartestimony is Ms. Dunklég testimony,

the transcripts of the text messages, the insurance’agestimony, and Mr.
Sherrells testimony®! A cellular telephone records custodian testified that the text
messages sent to Ms. Frame discussing killing Ms. Dunkley came from a telephone
number registered to Defendant Dunkley. Ms. Dunkley testified that she and
Defendant Dunkley were in the process of divorcing in early 2009 and that she had
requested the divorce court to award her one of Defendant Duskiglyicles after

3 Firstdegree murder is the “premeditated and intentional killing of andtreerd

“ premeditatiohis an act done after the exercise of reflection and judgment.” Tenn. Code. Ann.
§ 39-13202(a)(1), (d).

4 “The offense of conspiracy is committed if two (2) or more people, each having the
culpable mental state required for the offetinst is the object of the conspiracy, and each acting

for the purpose of promoting or facilitating commission of an offense, agree that omen@neo

of them will engage in conduct that constitutes the offérisenn. Code Ann. § 392-103a). A
personmay be convicted of conspiracy only“én overt act in pursuance of the conspiracy is
alleged and proved to have been done by the person or by another with whom the person
conspired. Id. § 39-12-103(d).

° Mr. Sherellwasafriend of Brian and Kisti Dunkleyduring theirmarriage, who later
became romantically involved with Kristi Dunkley.
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hers was repossessed. Thestimony corroborates Ms. Frataestatement that
Defendant Dunkley wanted Ms. Dunkley killed within a certain time frame, before
their divorce situation “got bad.” Ms. Dunkley also testified that she was aware of
Defendant Dunkleys sexual relationship with Ms. Frame, and that she and
Defendant Dunkley had had an “ugly” marital separation in 2008, corroborating
Ms. Framés testimony that Defendant Dunkley had a motive to kill his wife. Ms.
Dunkley testified that Defendant Dunkley owned several weapons &iodster,
corroborating Ms. Frame testimony that Defendant Dunkley had given Defendant
Miller a weapon to use in the murder. An agent from State Farm InsuranceyAgenc
testified that Defendant Dunkley owned two insurance pespon Ms. Dunkleys

life totaling $300,000, corroborating Ms. Frdmeestimony that the insurance
money would be used to pay Defendant Miller after he killed Ms. Dunkley, and
further providing evidence of Defendant DunKkeynotive. Mr. Sherrell testified
that he knew that Defeant Dunkley and Ms. Frame were in a sexual relationship
while he was married to Ms. Dunkley.

Additional evidence supporting Defendant Dunkgegonviction for conspiracy is
evidence of his motive to have a shared life with Ms. Frame and his potential
financial gain from Ms. Dunklég death. The text messages provide direct and
circumstantial evidence that an accord existed, however informal or unspoken,
between Defendant Dunkley, Ms. Frame, and Defendant Miller to kill Ms.
Dunkley, and that they acted with the purpose of promoting or facilitating her
murder. Defendant Dunkley committed overt acts in furtherance of the offense,
stating that Ms. Dunkley needed to be killed, providing information regarding her
schedule and whereabouts, providing a gun, and contributing money to pay
Defendant Miller. Accordingly, we conclude that the evidence was sufficieat for
jury [to] find beyond a reasonable doubt that Defendant Dunkley was guilty of
conspiracy to commit first degree murder. Defendant Dunkley is noteentd

relief on this issue.

Dunkley 2014 WL 2902257, at *20-21.

This court has reviewed the transcript of the petitioner’s trial and fivaisthe TCCA'’s
decision is supported in the record. This is not a close call; there is dinggleand circumsintial
evidence of the petitioner’s participation in a conspiracy to kill the vj@asrescribed abowad
in Frame’s testimony (Doc. No. 12) and the transcripts of their text messa(&sc. Nos. 12
16, 1217, 1218). In short, despite the petitioner’s assertion that the record lacks relatddmnce

of his involvement in theonspiracy it is the province of the jury to determine the reliability of
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witness testimony, anBrame’stestimonywas well corroboratefl Even if this court disagreed
with the TCCA's finding of corroboration, the court may not rely on its own opinion of the weight
due the testimonial and other evidence of the petitioner’s involvement, but musbodeéejury’s
resolution of evidentiary colits. The evidence waglainly sufficient for a rational juror to find

the elements otonspiracy to commit firsiegreemurder beyond a reasonable doubt. The

petitioner’s claim to the contrary is without merit.

C. Ineffective Assistance of Counsel

The petitioner claims that his trial counsel rendered ineffective assistantgfayirig to
recommend that he accept the plea deal offered by the state; (2) failidggoately arguker
motions undeBtate v. Fergusqr2 S. W. 3d 912 (Tenn. 199®ksed on lost or destroyed evidence
(3) failing to move to suppress the phone call data and text messages; (4) failiogetadom
suppress the phone data obtained by judicial subpoena; and (5) failing “to emphasizegproof t
would have rebutted the State’s assertion that Petitioner was ‘hovering’ arounte$iodpital.”
(Doc. No. 16 at 5; Doc. No. 1.)

All federal claims of ineffective assistance of counsel are subject to the hejhhewotial
two-prong standard dbtrickland v. Washingtord66 U.S. 668 (1984), which asks: (1) whether
counsel was deficient in representing the defendant; and (2) whether counsel’'s alliegattge

prejudiced the defense so as to deprive the defendant of a faildirat.687. To meet the first

6 It bears noting here that “[t]he rule that a conviction must be supported by more than the

uncorroborated [testimony] of an accomplice is a dtaterule and not one of constitutional
dimension.”Beaird v. Parris No. 3:14cv-01970, 2015 WL 3970573, at *13 (M.D. Tenn. June
30, 2015) (citingJnited States v. Gall&Z63 F.2d 1504, 1518 (6th Cir. 1985)).
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prong, a petitioner must establish that his attorney’s representation “fell balabjective
standard of reasonableness,” and must overcome the “strong presumption that counsel’s conduct
falls within the wide range of reasonable professional assistance; that gefémelant mus
overcome the presumption that . . . the challenged action ‘might be considered sound trial
strategy.” Id. at 688-89. The “prejudice” component of the claim “focuses on the question of
whether counsel’s deficient performance renders the result ofahertreliable or the proceeding
fundamentally unfair.”Lockhart v. Fretwel|l 506 U.S. 364, 372 (1993). Prejudice, under
Strickland requires showing that “there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have been diffSteiokland 466 U.S.
at 694. “A reasonable probability is a probability sufficient to undermine confidence in the
outcome.”ld.

As discussed above, however, a federal court may not grant habeas relieiom tha
has been rejected on the merits by a state court, unless the petitioner shows ta#t toud’s
decision “was contrary to” law clearly established by the United States Su@@umig or that it
“involved an unreasonable application of” such law, or thalvas based on an unreasonable
determination of the facts” in light of the record before the state court. 28 U.S.C. 88 2P54(d)(
and (2); Williams v. Tayloy 529 U.S. 362, 412 (2000). Thus, when an exhausted claim of
ineffective assistance of counseglraised in a federal habeas petition, the question to be resolved
is not whether the petitioner's counsel was ineffective. Rather, “[t|he pivotdi@uéswhether
the state court’s application of tlricklandstandard was unreasonableldrrington v.Richter,
562 U.S. at 101. As the Supreme Court clarifieHamrington,

This is different from asking whether defense counsel’s performance fell below

Stricklands standard. Were that the inquiry, the analysis would be no different than

if, for example, this Court were adjudicatin@ticklandclaim on direct review of
a criminal conviction in a United States district court. Under AEDPA, though, it is
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a necessarnypremise that the two questions are different. For purposes of

§2254(d)(1), an unreasonable application of federal law is different from an

incorrect application of federal law. A state court must be granted a dedeard

latitude that are not in operah when the case involves review under3iveckland

standard itself.
Id. (internal quotation marks and citation omittet)e TCCA correctly identified and summarized
the Stricklandstandard applicable tihe petitioner'sclaims of ineffective assistare Dunkley v.
State M2016-00961€CA-R3-PC, 2017 WL 2859008 at *6 (Tenn. Crim. App. July 5, 2017),
perm. app. denie{fenn. Nov. 16, 2017)Accordingly, the critical question is whether the state
court appliedStrickland reasonably in reachiniggs conclwlsionson each ground raised by the
petitioner.

1. Plea Negotiations

The petitioner argues that “[tjhe most crucial point in [his] case wdgsheay of the . .
trial, when trial counsel received the first and only offer to settle the Petif@mase’ (Doc. No.
1 at 28-29.) He asserts that, “[r]Jather than engage in a meaningful discussion with Pegitiont
the offer in light of the devastating trial proof,” which included “an abundance of prejusixial
messages with no plausible innocent explanatiamidl“‘counsel allowed the case to proceed to
trial [when she] should have requested time to discuss the offer with the Petitidiséoald have
recommended that [he] accept the State’s offer.” (Doc. No. 1, 8)He asserts that he waoul
have accepted the offer of a-§&ar sentence, and that his conviction should therefore be set aside
so that he can “accept the plea bargain offered by the Stateat 29 36.)

The TCCA correctly stated that criminal defendants have a right to the edfastistance
of counsel in the plehargaining process, citirigafler v. Cooper566 U.S. 156 (2012Punkley

2017 WL 2859008, at *6. Testimony as to what transpired during that process was introduced at

the petitioner'post-conviction evidentiary hearing, and described by the TCCA as follows:
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The Petitioner’s testimony was that he did not know that the State had conveyed a
plea offer. While trial counsel testified that she conveyed a plea offer to the
Petitioner, the preecutor testified that there was never an offer made by the State,
and the trial court accredited the prosecutor’s testimony. . . .

Trial counséls recollection was that the State made a plea offer which she conveyed
to the Petitioner. However, her testimony was that she offered the Petitioner no
advice regarding any offer, despite her assessment of thésStatmf as
particularly strong and her belief that pleading guilty in exchange for a fijtesn
sentence would be in the Petitiorsebest interasDuring a fiveminute discussion

in which trial counsel conveyed the Stateffer without any advice, the Petitioner
indicated he would plead guilty in exchange for aysar sentence. The pest
conviction court found that no plea offer was extendethbyState, but the parties
agree that the State was willing to consider recommending a fifesansentence

in exchange for a guilty plea and that trial counsel offered the Petitioner no advice
during her discussion with him, despite her opinion that he would benefit from the
bargain. Given the standards outlined above, trial cown$alure to offer any
advice during plea negotiations was deficient.

Id. at *7.

After finding counsel’s performance deficient, the TC&taminel the prejudice prong of
this ineffective assistance claim, stating that, udsdler, “the prejudice inquiry should address
whether but for the ineffective advice of counsel there is a reasonable ptghladiithe plea offer
would have been presented to the court (i.e., teati@fiendant would have accepted the plea and
the prosecution would not have withdrawn it in light of intervening circumstandesjcitation
and internal quotation marks omitted). Employing this standard, the TCCA determihéuetha
petitioner could not demonstrate prejudice for the following reasons:

First, the Petitioner has not shown that the State actually made him an offer to reject.

The postconviction court credited the prosecutotestimony that no offer was

extended. Even if the Petitioner ags that trial counseal deficiency consists of

failing to persuade him to make the State an offer to plead guilty to the indicted

offenses and serve fifteen years, the Petitioner cannot show prejudice. This is

because the prejudice inquiry directs thertdo determine whether there is “a

reasonable probability that the plea offer would have been presented to the court.”

Lafler, 566 U.S. at 164see][State \}. Garrison, 40 S.W.3d at 43132 (concluding

that there was no prejudice in failure to communicate a plea offer because the

evidence indicated that the petitioner would have rejected the offer). Here, the
Petitioner introduced proof that the State would have considered accepting a plea
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to the indicted offenses and would have recommended the minimuemsenthe
evidence also showed that one of thedefendants had expressed an interest in a
plea agreement. However, the prosecstéestimony established that the State
acceptance of any plea would have been contingent on the approval of the victim
andon an offer to plead guilty to the indicted offenses from both tkeeeéendants

who were being tried contemporaneously with the Petitioner: Mr. Chestnut and Mr.
Miller. The Petitioner introduced no proof that the secondefendant or that the
victim would have agreed to the plea agreements. Accordingly, he has failed to
show a reasonable probability that the plea offer would have been presented to the
trial court, and he cannot demonstrate prejudice.

The TCCAproperly appliedtricklandandLafler in determining that it was not reasonably
probable that, but for counsel’s failure to advise the petitioner, the proceedings wautdshated
in a plea agreementbeing presented to the trial court. The petitioner argues that the TCCA should
hawe presumedhe prejudidgal effect of counsel’s deficient performanbased orthe 25year
sentencéhe ultimately receiveccompared to the 1$ear termunder discussion just prior to the
beginningof trial and the petitioner'sgreeableness that time teserve 6 yeardDoc. No.1 at
35-36; Doc. No. 16 at 9.He further argueghat the TCCA'’s application of Lafler was
unreasonabléecause there is meason to believéhat the state would have withdraws plea
offer, had counsel requested additional time to considear ithat the trial court would have
declined to accept thterms ofanyplea deathathad been presentefid.)

However, the TCCAexplicitly based its conclusion ats factual finding that the state’s
offer to recommend the minimum sentence in exchange for a guilty plea was contingent upon the
petitioner, Miller, Chestnut, and the victsrall agreeing tdhoseterms.Havingfailed to present
proof to the contraryor proof that the victim, in particular, would haveragd toa minimum-
sentence recommendatieven ifall defendants had agreed to plead guthgpetitioner provided
no grounds to establigihatanypleaagreement would have been presented to the tiial, @ven

if counsel had persuaded him that it was in his individual interest to actggear sentencef.
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Troglin v. WestbrooksNo. 1:12cv-41, 2014 WL 5810312, at *11 (E.D. Tenn. Nov. 7, 2014)
(finding that state court did not unreasonably apptyckland when it rejected ineffective
assistance claim based on petitioner’s failure to offer proof of prejudicegdowmisticonviction
proceedingsjciting Martin v. Mitchell 280 F.3d 594, 608 {6 Cir. 2002)) Moreover, theras
reason to believe that the state, with a strong case andteepdyceed on the morning of trial,
would not at that point have been willing to delay the proceedings while the petitioner and his co-
defendants explored whether they could agree to pledty.glihe TCCA reasonably applied
Stricklands prejudice standard in concluding rinothe record before itthat the result of the
proceeding would not have been diffefemten if counsel hadiven appropriatedviceto the
petitioner regarding thetate’s villingness to recommendl®b-year sentencé&Jnder AEDPA, this
ends the inquiry into thiStricklandclaim, regardless of whether this court may have adjudicated
the claim differently.Habeas relief is not warrantdthsed on counsel’s failure to advise the
petitioner toplead guilty.
2. Motions Based on Failure to Preserve G-1 Phone

The petitioner claims that counsel performed deficiently in arguimgler State v.
Fergusonthe issue of the state"ailure to preserve the-Mobile G-1 phone that was seized by
police from Ms. Frame on March 2, 2009, but then returned to Ms. Frame’s mother, Maggie
Alderson, after police had performed some testing on the phone.” (Doc. No. 1 Bi&3.CCA
described counsel’pretrial motions on this issuendaffirmed the postonviction trial court’s
finding that she had not performed deficiently, as follows:

Trial counsel filed the initialFerguson motions in November [2010] but,

misunderstanding the burden of proof, she introduced no evidence at the hearing

on the motions, and the motions were denied. Trial counsel then filed subsequent

motions[in March 2011] relating to the loss of thelGelephone. She struck these

motions, explaining that she had subpoenaed Ms. Fsamather and stepfather
and that they had produced thelGelephone on the morning of the hearing. She
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acknowledged that the motions were a “fishing expedition” and that the theory that
the G1 telephone contained additional exculpatory data was “specufalibe
Petitioner argues that the majority of the incriminating text messages came from
the G1 telephone and that the Petitioner was prejudiced by trial cosifigilire

to adequately litigate the issue. The Petiticméneory on postonviction appear

to be that Ms. Frame could have used an application to alter the text messages and
that this application could have been discovered by a thorough examination of the
cell phone. The postonviction court found that counsel “effectively argue[d]” the
motion and that the Petitioner failed to introduce evidence that the phone contained
exculpatory evidence.

The postconviction court found that trial counsel did not perform deficiently

because she raised thergusonissue. Trial counsel did not introduce proof on the

issue during the first hearing, and the motion was denied. The motion was based on

alleged photographs, images, voicemails, and call logs which had not been

downloaded by the State during the data extraction. We note that the record is not
exacty clear regarding the events surrounding the second motion, but it appears

that trial counsel struck the motion when thd @&lephone was made available to

the defense. The Petitioner does not argue that trial counsel was deficient in not

testing the Gl telephone once it was made available. Neither does the Petitioner

allege that the @ telephone was missing data at the time that it became available

to the defense. The record does not preponderate against the finding that trial

counsel did not perform fleiently because she raised the loss of thetélephone

as an issue and apparently obtained the G-1 telephone for inspection prior to trial.
Dunkley 2017 WL 2859008, at *8.

The TCCA proceeded to evaluate prejudice urfskeickland and determined thahe
petitioner was not prejudiced by counsel's presentation dF¢éingusonmotionsbecausd€l) he
“presented no evidence, beyond his own testimony, that such an application [used to falticate t
messages] existeahd no evidence at all that such anliggion was present ojthe G-1] cell
phone”;(2) he acknowledged that the majority of the text messages on the phone were ones he had
sent or received; (3) he does not allege that tHiec€ll phone was tainted when he obtained it; (4)
he acknowledged that text messages on tiecéll phone would have been present on his own
cell phone had he not actively deleted them; and (5) “the ‘shadow’ telephone also contained
numerous incriminating te[x]t messages which established the Petitionditsppéion in the

plot.” Id. at *9.
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The petitioner arguethat deficient performance is established by counsel’'s admission to
not initially understanding héxurden of proof with regard to tlkergusormotions and her failure
to build a record of the “potentially exculpatory evidence [that] was forevénit&n the state
returned thés-1 phone to Frame’s motheather thametaining custody at after data extraction.
(Doc. No. 1 at 40.) But as the state courts obseomd)sel raised theergusonissue pursued it
after the initial denial of her motioandeventually obtained the-& phone, which is not alleged
to have been missing amgyentifiable data or to have containethta that was a surprise to the
petitioner These factors were reasonably cited as grounds for finding no deficient perfomnance
prejudice.

Thepetitioner’sremainingargumenbn thisclaimis that due to the state’s failure to retain
custody of the phone, he was deprived of the ability to ascertain whether text messag@s store
the phonanayhave been fabricated alteredso as taemovepotentially exculpatorynaterial in
a way that would not have been apparent to counsel when the phone was subsequently produced
to her The TCCA dispatched this final contention bgasonablyleterminng that, in the absence
of any grounds for believintgpat the contents of the phone hadactbeen fabricated or altered,
counsel’s failure to assert such a speculative theory did not render hemaerderdeficienhor
did it result in prejudice to the petitier.Dunkley 2017 WL 2859008, at *3Vhile the petitioner
now contends that competent counsel would have pursued this argument by, e.g., “call[ing] an
expert to state what information could have been gleaned from the phone had it been preserved”
(Doc. Na 1 at 40), the TCCAound that his claim based on counsel’s failure to pursue a tainted
evidenceheory was doomed by tli@ilureto present anproof, beyond his owipost-conviction
testimonythatthe phone’s contents could have bakered in a way tht“would have undermined

the corroborating evidence involving him in the glddunkley 2017 WL 2859008, at *9This
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was a reasonable applicationSificklands prejudice standard&eeTroglin, 2014 WL 5810312,
at *11 (“Given petition€ers failure to offer testimony at the paginviction hearing to demonstrate
prejudice flowed from the absence of expert testimony at trial, the state cboot dinreasonably
apply Stricklandwhen it rejected this clairf).

This court finds that the TCCA decision on this claimeasonably applie8tricklandand
that the petitioner is therefore not entitled to habeas relief.

3. Failure to Challenge Admissibility of Data Obtained Through Search Warrants

The petitioner claims that coundeliled to moveto suppress the data extracted from
Frame’s cell phones on grounds of a defect in the search wanahtisat this decisiofpllowing
counsek failureto pursue heFergusonmotionsafter receivinghe G1 phone, meant that she
knew that the damaging text messages would come into evidence and should therefore h
pressed the petitioner to begin plea negotiati@sc. No. 1 aB6—-37, 41) The TCCA considered
this claimas follows:

The Petitioner next asserts that trial counsel should have challdmgyesarch

warrants related to Ms. Frame’s telephones. The Petitioner, however, comcedes i

his brief that he cannot show deficiency or prejudice on this issue based on lack of

standing to challenge the warrants. Instead, he asserts that this evidence steould ha

spurred trial counsel to negotiate a plea agreement. Accordingly, we conclude that

the Petitioner is not entitled to relief based on trial counsel’s failure to file a motion

to suppress these records, and we have already determined above théidherPe

has not demonstrated prejudice from trial counsel’s failure to advise the Petitione

to extend a plea offer to the State.
Dunkley 2017 WL 2859008, at *9. Petitioneghtly conceded his lack of standing to challenge
the warrants to search Frame’s phones, as he had no privacy interest in those pkected pry
the Fourth Amendmen$ee United States v. Hoppb8 F. App’x 619, 624 (6th Cir. 2003) (stating

that “suppression of the product of a Fourth Amendment violation can be successfully uyged onl

by those whose rights were violated by the search itself, not by those who are aggrieyday solel
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the introduction of damaging evidence”). The TCCA’s resolution of this isaser@asonable.
Habeas relief is not warranted on this ineffective assistance claim.
4. Failure to Challenge Judicial Subpoenas for Cell Phone Data

The petitioner claims that counsel was ineffective in failing to challenge theltaiaed
via subpoenaf his telephone recordsased on the insufficiency of the affidavits supporting the
subpoena requests. After reciting the state statutory requirements for agffiola@it in support
of a subpoena requesgeTenn. Code Ann. § 407-123(c), the TCCA found that the petitioner
could not show prejudice resulting from counsel’s failure to challenge the subpoenas, agreeing
with the statehat even if the affidavits in support of the subpoenas had been found defective, the
state could have simply cured the defect and obtained new subpOemddtey 2017 WL
2859008, at *10. The TCCA additionally found as follows:

Moreover, the Petitioner cannot demonstrate a reasonable probability that the
outcome of the proceeding would have been different even if the records had been
suppressed. At trial, the State introduced the recorded conversations between Ms
Frame and Mr. Marshall to show that Ms. Frame was attempting to hire Mr.
Marshall to murder the victim. Mr. Marshaltestimony and the gun and other
items Ms. Frame gave him were also introduced at trial. Ms. Frame testified that
she attempted to procure the murder at the behest of the Petitioner, winaeas
process of divorcing the victim. Ms. Fraraeell phone reads were the source of

the corroborating information which trial counsel described as “damning.” The
records extracted from Ms. FralmeG1l and “shadow” phones contained the
substance of numerous text messages in which the Petitioner solicited or refference
the murder of his wife. The records obtained from Ms. Fraraervice provider
confirmed many points of contact between her telephone number and the
Petitioners. The Petitionés subpoenaed telephone records did not reveal the
substance of any written or oral communication but only confirmed that his
telephone had been involved in points of contact with Ms. Fraretephone
number. This evidence, which was largely already confirmed through Ms.’Brame
service provider, was of marginal value at trial. Accordingly, the Petitioner cannot
show prejudice.
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While the petitioner argues at length over Detective Tarkington’s failure to comply with
Section 4617-123(c) and the likelihood that a motion to suppress the subpoenaed records would
have been granted (Doc. No. #at44), hedoes notairgue that the TCCA's finding of no resulting
prejudice was based on an unreasonable applicatiorStiotkland or an unreasonable
determination of the facts in light of the evidence of record. Because this icaisrthiat the
TCCA'’s determination that the petitioner was not prejudiced by any deficient penfmgmahis
regard was eminently reasonable, habeas relief is not warranted on this claim.

5. Failure to Challenge Proof of Presence at Skyline Hospital

The etitioner claims that counsel was ineffective in failing to effectively rebut thestate’
assertion that he was in the area of Skyline Hospital on the night that Frameestedan the
hospital parking lot. The petitioner claims that the jmostvictionrecord contains location data
from his cellular service provider establishing that his cell phone was not in thefad&yline
Hospital on that night, contrary to the state’s suggestion from witness testimarey lkeck
Hummer such as the one ownedtbg petitioner was seen “hovering around Skyline Hospital.”
(Doc. No. 1 at 45.) He states that counsel should have emphasized these recsIqfhone’s
location to rebut the stateavidence and argument placing him at Skyline Hospital, whereake w
allegedly present “to ensure that the conspiracy materializédl) More importantly, the
petitioner claims that “[t]rial counsel should have introduced witness testirtorgbut the state’s
position—the testimony of Ms. William®unkley, who coulchave “plac[ed] Mr. Dunkley and
the Hummer at his house and NOT at Skyline Hospithl.) (

As recounted by the TCCA,

The Petitioner asserted at the hearing that Ms. WilliBonskley could have

testified to his whereabouts and to the fact that he wadrivang his Hummer

because he had made it over to her use. Trial counsel noted that she had cross
examined the State’s withesses to establish that the vehicle was popular, and she
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stated that there had been some evidence in the telephone records that the

Petitioner’s telephone was using a cellular tower in Goodlettsville, whichatetbc

a few miles north of Skyline hospital. She testified that she did not call Ms.

Williams-Dunkley due to Ms. William®unkley’s credibility issues, which were

then detailedby Detective Tarkington. The pesbnviction court found that the

decision not to call Ms. WilliamBunkley was reasonable trial strategy and that

the telephone records documenting the Petitioner’s location were before the jury.
Dunkley 2017 WL 285900&t *11. The TCCA affirmed the pasbnviction trial court’s findings
stating that the petitioner’'s failure to offer Ms. Williasdsinkley’s testimony at the pest
conviction evidentiary hearing precluded a showing of prejudice from counsel’s failca her
as a trial witness; that counsel did not perform deficiently in failing to call Ms. WalRunkley
as a trial witness, given her known credibility issues; that the cellular ®vidence was not
conclusive with regard to the petitioner’s cellular telephone being outside theayiainihe
hospital at the time that Frame was arrested; and that “the Petgipnesence at or absence from
the hospital was not material to his prosectitionany eventbecauseHis conviction was based
on the testimony of Ms. Frame and the numerous text messages indicating his desire ® have hi
wife murdered and his solicitation of others to achieve that éthd-or these reasons, the TCCA
found that the petitioner could not establish deficient performance or prejudiceSindeand
Because this was a reasonable applicatioBto€kland the petitioner is not entitled to habeas

relief on this claim.

D. Cumulative Prejudice

Finally, the petitioner argues that the court must consider the cumulatjudipiad effect
of “all the grounds dealing with court errors, insufficient evidence to convict, affedtiee
assistance of counsel” when deciding whether he is entitled to habeas relief. DacatN16.)

However, as the court previously notethims based on cumulative prejudice from rulings that
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do not individually support habeas relief are not cognizable under Section\Vka&4. v. Parker
425 F.3d 250, 256 (6th Cir. 2005).
VI. CONCLUSION

For the foregoing reasons, the habeas corpus petition will be denied and this matier will
dismissed with prejudice.

The court must issue or deny a certificate of appealability (“COA”) wheneteatfinal
order adverse to a Section 2254 petitioner. Rule 11, Rules Gov'g § 2254 Cases. A petitjoner ma
not take an appeal unless a district or circuit judge issues a COA. 28 U.S.C. 8§ 2253d\(R.

App. P. 22(b)(1). A COA may issue only if the petitioner “has made a substantial showieg of th
denial ofa constitutional right,” 28 U.S.C. § 2253(c)(2). A “substantial showing” is made when
the petitioner demonstrates that “reasonable jurists could debate whetfartfwat matter, agree
that) the petition should have been resolved in a different mantieat the issues presented were
adequate to deserve encouragement to proceed futhider-El v. Cockrel) 537 U.S. 322, 336
(2003) (citations and internal quotation marks omitted). “[A] COA does not require a shbating t
the appeal will succeed,” baourts should not issue a COA as a matter of colatsat 337.

Because @asonable jurists couldot debate whether the petitioneckims should have
been resolved differently or are deserving of encouragement to proceed furtheustinalicdeny
a COA The petitioner may seek a COA directly from the Sixth Circuit Court of AppReals

11(a), Rules Gov'g § 2254 Cases.

An appropriate order is filed herewith. /%71'—’_‘

Aleta A. Trauger
United States District Judge
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