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IN THE UNITED STATES DISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

THOMPSON RESEARCH GROUP, LLC,

Plaintiff ,

JUDGE CAMPBELL
MAGISTRATE JUDGE HOLMES

)
)
)
)

V. ) NO. 3:17-cv-01595
)
WINNEBAGO INDUSTRIES, INC., )
)
)

efendant

MEMORANDUM

[. Introduction

Pending before the Couate Defendans Motion for Summary Judgment (Doc. No. 48);
Plaintiff's Response (Doc. No. ggndDefendant’s Reply (Doc. No. 73). For the reasons set forth
herein, Defendant’s MotiofDoc. No.48)is GRANTED in part, andDENIED in part The Court
grants summary judgment on the fraudulent and negligent misrepresentatics) elaihdenies
summary judgment as to all other claims.

Defendant’s Motion to Disregard or to Strike (Doc. No. 7A)ENIED, as moot, as the
Court did not consider the disputed evidence in reaching its decision.

Il. Factual and Procedural Background

Plaintiff Thompson Research Group, LLC (“TRGH3lleges Defendant Winnebago
Industries, Inc. (“Winnebago”) refused to pay it fair compensation foroits in initiating

Winnebago’s acquisition of Grand Design RV, LLC (“Grand Design”). (Ddwm. 1). Plaintiff
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asserts claim$or breach of contract, breach of implied contract, fraudulent misrepresentation,
negligent misrepresentation, and unjust enrichméhj. (

TRG is a firm owned by Kathryn Thompson and Chris White that provides equityatesea
sellside research, corporate advisory, and consulting services. (PlaintéiépoRse to
Defendant’s Statement of Undisputed Material Facts { 1 (Doc. No. 63) (Hieneitfrdaintiff's
Response to Factg’) Winnebago is a publiclifraded corporation that manufactures recreational
vehicles. [d.  2). Grand Design manufactures travel trailers andvwifieel products, commonly
known as “towables.”ld. 1 3). In October, 2016, Winnebago publicly announced its acquisition
of Grand Design. (Doc. No. 9 1 3The parties vehemently disagree about the facts leading up to
that acquisition, and whether TRG is entitled to a “finders fee” for its involvement.

Through the pendingiotion, Winnebago seeks summary judgment on Plaintiff's claims.
To support its motion, Winnebago has propounded 116 statements of “undisputed” material facts,
most of which are “disputed” by TRG. (Doc. No. 63). Winnebago also seeks to strike séveral
TRG's responses, as well as other items of evidence filed by TRG in response to theysumm
judgment motion(Doc. No. 74).As discussed herein, with the exception of the fraudulent and
negligent misrepresentation claimeyen if the Court disregards the exide challengedby
Winnebago, resolution of this case requires a determination of disputed facts eemtcegdo be
drawn from those facts, as well as credibility determinations, all of whid &emade by a jury.

lll. Analysis

A. The Standards Garerning Motions for Summary Judgment

Summary judgment should be granted "if the movant shows that there is no genuine dispute

as to any material fact and the movant is entitled to judgment as a matter of ldwR' Ev. P.



56(a). The Supreme Court has construed Rule 56 to “mandate[] the entry of summagnjiidg
after adequate time for discovery and upon motion, against a party who fag&écanshowing
sufficient to establish the existence of an element essential to that pagg,sand on whiclhat
party will bear the burden of proof at trialCelotex Corp. v. Catretd77 U.S. 317, 322, 106 S.
Ct. 2548, 91 L.Ed.2d 265 (1986).

In considering a motion for summary judgment, a court must draw all reasonabdeags
in favor of the nonmoving partySee, e.g., Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp.,475 U.S. 574, 5888, 106 SCt. 1348, 89 L.Ed.2d 538 (198@hreve v. Franklin County,
Ohio, 743 F.3d 126, 132 (6th Cir. 2014). The court doesmadte credibility deteninations,
weigh the evidence, or determine the truth of the ma&teterson v. Liberty Lobby, Iné77 U.S.
242, 255, 106 S. Ct. 2505, 91 L.Ed.2d 202 (1986).

B. Breach of Contract

Although they do not directly address the issue, the parties ap@aaetthat Tennessee
law applies to Plaintiff's claimsThe parties also agree that, under Tennessee law, a party may
enforce an oral contract if the party demonstrates: (1) the parties mutsaiyeasto the terms of
the contract, and (2) these termre aufficiently definite to be enforceabBurton v. Warren

Farmers Ceop., 129 S.W.3d 513, 521 (Tenn. Ct. App. 206Z)he mutual assent “need not be

1 Winnebago takes the position that in the case of a “finder’s fee” contract, a plainsffshow, in
addition to these elements, that the plaintiff actually broughthiegetady and willing parties wiemgaged

in negotiations, and that the introduction was the “procuring cause” aattsattion. (Doc. No. 49, at 17).

To support this assertipkVinnebagaites a Tennessee district court case, which relies on New York and
New Jersey law, and does not tlseterm “procuring causeColeman v. Dover Corp384 F. Supp. 1401,
1403 (E.D. Tenn. 1974). Winnebagaalcites a New York district court case applying New York law,
Moore v. Sutton Res., Ltd.998 WL 67664, at *4 (S.D.N.Y. Feb. 18, 1998), and a €ssee Court of
Appeals case analyzing “the rights of real estate brokers to a commission where thacakdly closed

by the owner or another agenRacesetter Properties, Inc. v. Hardaw&gb5 S.W.2d 382, 385 (Tenn. Ct.
App. 1981). In its Reply brigDoc. No. 73, at 2)WWinnebagaites a First Circuit case applying New York



manifested in writing,” and may be manifested “in whole or in part, by the gasieken words

or by their actions or inactiondd. The mutual assent “should not, however, be inferred from the
unilateral acts of one party or by an ambiguous courgdeafing between the parties from which
different inferences regarding the terms of the contract may be dradvAdditionally, mutual
assent “may not rest solely on the uncommunicated intentions or states of mind of detingnt
parties.”ld.

Havingreviewed the voluminous filings by the parties, the Court concludes that genuine
issues of material fact precludemmary judgmentn this claim, particularly as to the question of
whether the parties mutually asged to definite termdPlaintiff has preentedevidence that
representatives from TRG, Grand Design, aNthnebagocommunicated with each other
beginning in Augus2015.The participants tthose communicatiordo not agree about what was
said, or about the inferences to be drawn from the statements (8aéde.e.g.Deposition of
Kathryn Thompson, at 688, 17678, 20304 (Doc. No. 6410) (conversationsy TRGwith Grand
Design regarding possible merger withiMebaga) Deposition of Ron Fenech, &7, 103, 109-
110 12223 (Doc. No.51-12)(denying Grand Desigexpressed interest in a mergand that TRG
had a role in the mergerDeposition of Chris White, at 218, 23® (Doc. No. 6411)
(conversationby TRGwith Winnebago about acquisition opporturdgiyd statementsfierence
that TRG would be paid to disclose acquisition pannBeposition of Sarah Nielseat 6061,
69-70, 7576, 79-87(Doc. No. 648) (denyingdiscussion detailed’RG being paid for infomation

about acquisition partner). Indeed, one of Defendant’s “Statements of Undispcti€t&acedes

law on this point.Karelitz v. Damson Oil Corp820 F.2d 529, 531 (1st Cir. 1987). The Court is not
persuaded these cases apply to a contract ciadar Tennessee lativat does not involve a real estate
broker.



as much: “Sarah Nielsen disputes Mr. VElgtversion of the January 14, 2016 conversation.”
(Plaintiff's Response to Facts, T 21).

The Sixth Circuit has recently explained that summary judgment is not apeophere
the import and meaning of a party’s words in context are in dispute, or when diftsasohable
inferences may be drawn from undisputed fastimger v. The PendaFor@o.,  Fed. Appx.
__,2019 WL 3035589, at #@ (6" Cir. July 11, 2019)“[ W]here different reasonable inferences
may be drawn from undisputed facts, it is the province of the jury to detefmomeall the facts
and circumstances whether one . has failed to perform.”ld. at *5 (citing 17A Am. Jur. 2d
Contracts§ 590). Both parties present arguments supporting their view of the facts, but those
arguments are more appropriately directedjtoya

C. Breach of Implied Contract

Tennessee courts recognize two type of implied contracts: contractsdrpfigct and
contracts implied in law, otherwise known as quasi contrabismpson v. Henslge$36 S.W.3d
925, 930 (Tenn. Ct. App. 2003A‘tontract implied in fact iSone thatrises under circumstances
which show mutual intent or assent to contradd.”(quotingGivens v. Mullikin,75 S.W.3d 383,
407 (Tenn.2002)).In order to enforce a contract implied in fact, a plaintiff must show it is
“supported by mutual assent, consideration, and lawful pufplase.An express oral contract
and a contract implied in fact are very similar with the primary difference betwenoding the
manner in which the parties manifest their as$ddt.In an express oral contract, “tharpes
assent to the terms of the contract by means of words, writings, or some other mquessiori

Id. (quoting River Park Hospital, Inc. v. BlueCross BlueShield of Tennessee,2b@2, WL



31302926, at *10 (TenrCt. App. Oct.11, 2003) In a cotract implied in fact, the conduct of
the parties and the surrounding circumstances show mutual assent to the teencefract.1d.

Contractamplied in law*“are created by law without the assent of the party bound, on the
basis that they are dated by reason and justiceld. at 931 (quotingAngus v. City of Jackson,
968 S.W.2d 804, 808 (Tenn. Ct. App. 19971hey “can only arise in the absence of an actual
contract or contract implied in fatt.Jones v. LeMoyr®wen Coll, 308 S.W.3d 894, 906 (Tenn.
Ct. App. 2009)(quoting Overstreet v. TRW Commercial Steering D266 S.W.3d 626, 632
(Tenn. 2008))In order to recoveunder a contract implied in law, the following elements must be

established:

(1) There is no existing, enforceablentract between the parties covering the same
subject matter;

(2) The party seeking recovery proves that it provided valuable goods or services;
(3) The party to be charged received the goods or services;

(4) The circumstances indicate that tharties to the transaction should have
reasonably understood that the person providing the goods or services expected to

be compensated; and

(5) The circumstances demonstrate that it would be unjust for a party to netain t
goods or services without pagmt.

Jones 308 S.W.3&t 906 (quoting-erguson v. Nationwide Prop. & Cas. Ins. G218 S.W.3d 42,
50 (TennCt. App. 2006).

For the reasons described above, there are genuine issues of disputeal faeters to
whether the partiemutually assenteto the terms of a contract. Accordingly, summary judgment
is not appropriate as to an “implied in fact” contract claim. For those same retsmesare

genuine issues of material facts as to whether the parties had an existrggadsiecontract and



as to whethelfRG provided valuable services to Winnebagthe first two requiremerd for a
contract implieein-law. Accordingly, summary judgmentirsappropriateas tothat claim as well.

D. Fraudulent and Negligent Misrepresentation

The Tennessee courts considefintentional misrepresentation,” “fraudulent
misrepresentation,” and “fraud” to déferent names for the same cause of actitwilge v. Craig,
382 S.W.3d 325, 342 (Tenn. 2012). “To recover for intentionistepresentation, a plaintiff must
prove: (1) that the defendant made a representation of a present or pa¢R)fdbgt the
representation was false when it was made; (3) that the representatioedravohaterial fact; (4)
that the defendant either knew that the representation was false or Oelieet it to be true or
that the defendant made the representation recklessly without knowing whethetriie or false;
(5) that the plaintiff did not know that the representation was false when nadasijustified in
relying on the truth of the representation; and (6) that the plaintiff sustaimeajda as a result of
the representatiohld., at 343.See also Thompson v. Bank of America, N.A3,F.3d 741, 751
(6" Cir. 2014).

Negligent misreprgentation has been limited by the Tennessee courts to “business or
professional pers@who negligently supply false information for the guidance of others in their
business transactions.Fodge,382 S.W.3d at 345[0 recover for negligent misrepreseiaat

the plaintiff must prove(l) the defendant is acting in the course of his business, profession, or
employment, or in a transaction in which he has a pecuniary (as opposed to gratuitmst) inte

(2) the defendant supplies faulty informatimeantto guide others in their business transactions

(3) the defendant fails to exercise reasonable care in obtaining or comnmgpilkatinformation;



and(4) the plaintiff justifiably relies upon the informatiofobinson v. Omefg52 S.W.2d 423,
427 (Tenn. 1997)See also Thompson73 F.3d at 752.

In responding to Defendant’s Motion, TRG does not rely gipegific false statementade
by Winnebagopbut rather relies oits failure to disclosenaterialinformation Specifically, TRG
contends Ms Nielsen & Winnebago failed to disclose “she was not authorized to enter into
contracts beyond certain monetary amounts, or that she expected a writtert tmb&gooposed
and then executed if TRG expected to be compensated.” (Doc. No. 62, at 34). TRG argues it
justifiably relied on Ms. Nielsen’s nondisclosure because she was the offiteth&i most
longevity at Winnebago.

As Winnebago points out in its reply brief, however, TRG did not allege misrepresentati
by nondisclosure in its Complaint. The fraudulent misrepresentation @asarted in the
Complaint allege8Vinnebago “falsky and intentionally misrepresented that it would pay TRG for
TRG’s analysis, assistance and introductions to Grand Design, inducing TR®toysafvices.”
(Doc. No. 19 51). The negligent misrepresentation claim alleges Winnebago “negligently
supplied false information to TRG, including that it would pay TRG for TRG’s alsabssistance
and introductions to Grand Design, inducing TRG to perform servickk."(57). These
allegations do not includefailure to disclose, and TRG has not sought permission to amend the
Complaint toadd suctaclaim. Thus, the Court will not considéRG’s failure to disclose theory.
See, e.g., Tucker v. Union of Needletrades, Industrial, and Textile Empk@@éds3d 784 (8
Cir. 2005) (refusing to consider merits of claim raised for the first time in responseeto th
defendant’s summary judgment motiorRafferty v. Trumbull Cty., Ohi@58 Fed Appx. 425,

429 (6th Cir. 2018fsame).



TRG does not attempt to support the misrepresentation claims as pled. Indeed, telr. Whi
of TRG testified he did not believe Ms. Nielsen told them anything she thoughtlsgsafad Ms.
Thompson of TRG testified that she did not believe Ms. Nielsen behaved dishonorably in the
dealings (Plaintiff's Respnse to Fact§113 114). As fraudulent misrepresentaticgquires the
defendant to makekmowingor reckless false statemeid negljent misrepresentation requires
the defendant to suppliaulty information meant to guide others, TRG has failed to present
evidence creating a genuine issue of material fact supporting these claimslidglgpsummary
judgment is warranted on these claims.

E. Unjust Enrichment

In Tennessee, tledements of an unjust enrichment claim &i¢abenefit conferred upon
the defendant by the plaintiff2) appreciation by the defendant of such benefit(aphdcceptance
of such benefit under such circumstances that it would be inequitable for retaitothe benefit
without payment of the value thereéfeeman Indus., LLC v. Eastman Chem.,@@2 S.W.3d
512, 525(Tenn. 2005) “The most significant requirement of an unjust enrichment claim is that
the benefit to the defendant be unjusd. “A plaintiff need not be in privity with a defendant to
recover” but must demonstrate “that he or she has exhausted all remedies against the pgerson wi
whom the plaintiff enjoyed privity of contrattld. A plaintiff need not show the defendant
received airect benefit in order to recover; “a plaintiff may recover for unjust enrichagainst
a defendant who receivesy benefit from the plaintiff if the defendant's retention of the benefit

would be unjust.1d.?

2 The parties have not addressed the distinctions, if any, befRE@is “contract implied in
law” claim and the claim for unjust enrichmeBiee Cole v. Carus@018 WL 1391625, at *4
(Tenn. Ct. App. March 20, 2018) (“Our supreme court has generally held that ‘[aJctions brought



As discussed aboy¢here are disputed factual issues regarding whether TRG conferred a
benefit on Winnebago, and whether Winnebago appreciated that benefit. These dispudaéd fact
issues preclude summary judgment on the unjust enrichment claim.

IV. Conclusion

For the reaons set forth abovBefendant’s Motion for Summary Judgment (Doc. Aig).

is granted in part, and denied in part.

It is SOORDERED.

W = L

WILLIAM L. CAMPBELL, JRZ”
UNITED STATES DISTRICT JUDGE

upon theories of unjust enrichment, quasi contract, contracts implied in law, and quantum meruit
are essentially the same’™ but the court has also “outlined separate amet disthents applicable
to each claim.”For purposes of summary judgment, the Court treats these claims as sephrate an

distinct.
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