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INTHE UNITED STATESDISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

RODNEY N. WASHINGTON,
Plaintiff,
V. NO. 3:18-cv-00027

JUDGE CAMPBELL
MAGISTRATE JUDGE NEWBERN

RENT TO OWN AUTO CENTERS, LLC,

N N N N N N N N N

Defendant.

MEMORANDUM

Pending before the Court is Defendant’'s Motion for Summary Judgment. (Doc. No. 21).
Plaintiff filed a Response in Opposition (Doc. No..ZJ¢fendant filed a Reply (Doc. Né0) and
a Supplemental Brief (Doc. No. 4&)efendantalsomoved to strikePlaintiff's Declarationfiled
in response to the motion for summary judgment (Doc. 3. Plaintiff filed a Response in
Opposition to the motion to strike (Doc. N&2), and Defendant filed Beply (Doc. No.44). For
the reasons discussed below, Defendant’s MdtidBtrike Plaintiff’'s Declaration (Doc. N&7)
and Motion for Summary Judgment (Doc. No. 21)RENIED.

l. MOTION TO STRIKE

Defendant took Plaintiff's deposition on December 19, 2018. Six months later, Plaintiff
filed his DeclarationDefendant moves, pursuant to Federal Rule of Civil Procedure 56, to strike
Plaintiff's declaration in its entirety from the summary judgmentevig on the grounds that it
contains contradictions to whtaintiff previously testified to in his deposition.
A. Standard of Review

Federal courts “have held with virtual unanimity that a party cannot crgaieuine issue

of fact sufficient to survive summary judgment simply by contradicting his or her own previous

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnmdce/3:2018cv00027/73127/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnmdce/3:2018cv00027/73127/52/
https://dockets.justia.com/

sworn statement (by, say, filing a later affidavit that flatly catitta that party's earlier sworn
deposition) without explaining the contradiction or attempting to resolve the disp&iiegygland

v. Policy Mgmt. Sys. Corpb26 U.S. 795, 806L999) (collecting cases). To address the problem,
courts, including the Sixth Circuit, have developed the “sham affidavit doctrine” whieh€ipis

a party from submitting a new affidavit to manufacture a factual dispute by cotitrgdic earlier
testimony.”"Webb v. United Stateg89 F.3d 647, 660—-61 (6th Cir. 2015).

Not every posideposition affidavit or declaration is prohibited, however. Rather, a
distinction must be made between legitimate efforts to supplement or clarifedbed, and
attempts to create sham issues to stave off summary judgment and force an anneg@sSee
Cossairt v. Jarrett Builders, Inc292 F. Supp. 3d 779, 782 (M.D. Tenn. 2018). In discussing the
sham affidavit doctrine, the Sixth Circuit has instructed that:

[A] district court deciding the admissibility of a ped#position

affidavit at the summary judgment stage must first determine

whether the affidavit directly contradicts the nonmoving party's

prior sworn testimony....A directly contradictory affidavit should be

stricken unless the party opposing summary judgment provides a

persuasie justification for the contradiction....If, on the other hand,

there is no direct contradiction, then the district court should not

strike or disregard that affidavit unless the court determines that the

affidavit “constitutes an attempt to create a sliachissue.”
Aerel, S.R.L. v. PCC Airfoils, L.L.C448 F.3d 899, ¥ (6th Cir. 2006). (internal citations
omitted). With regard to the issue of whether the affidavit attempts to cresimasstue of fact,

theAerelcourt went on to endorse a “nemhaustive list of factors” that asks “ ‘whether the affiant
was crossexamined during his earlier testimony, whether the affiant had access totthenper
evidence at the time of his earlier testimony or whether the affidavit was baseelwbn n

discovered evidence, and whether the earlier testimony reflects confusigntijhatffidavit

attempts to explain."Cossairt 292 F. Supp. 3dt 783 (quotingAerel,448 F.3dat 908-09).



B. Analysis

First,

Defendant arguethe statement in Plaintiff's Declaration that “During this

employment, | answered to Mary Margaret (“Meg”) Meyer and Kirk Bowmanih iglirect

contradiction to his deposition testimony regarding his supervisors and members of neariagem

Q.

A
Q.
A

O

And who was your supervisor at Rent to Own here in Nashville?
Kirk.
Bowman?

Kirk Bowman.

* % %

And what was your understanding of what Ms. Meyer’s job was?

When | was first hired, pretty much she was controlling the paperwork, the contract
so to speak; payments, if there was any discrepancies there; and Kirk wagén char
of the sales, the process of sales, and that | pretty much reported to him.

And do you know — so you reported to Kirk Bowman, right?

That’s what he told me | was supposed to do.

(Doc. No. 211 at PagelD #70However, in setting forth the foregoing colloquy, Defendant omits

the following exchange between counsel and Plaintiff:

Q.

o » 0 » 0 »

And who was- and who did you understand to be like a member of management?
Another member of management? Folks from Saint Louis?

Yes, and Meagan.

Meagan? Are you talking about Meg Meyer?

Yes.

You understood Meg Meyer to be a member of agament?
Yes.

What gave you that understanding?



A. Because that’'s what | was told.
Q. By whom?
A. Kirk, when [ first got hired, that she was like an office manager.
(Id.). When viewed in entirety, it is clear that Plaintiff's deposition testimony doesimeatiy
contradict Plaintiff's statement in his Declaration that he answered to 8&emMdnd Mr. Bowman.
Defendant also argues that, in two paragraphs of his Deolar&iaintiff claims everyone
in the office was within sight and speaking distance of one another and that Mr. Bowanzarlks
and gestures made within the office would be within the sight and hearing of people present in the
office, when Plaintiff‘admitted in his deposition that he was unsure whether Ms. Meyer or Mr.
Busby heard Mr. Bowman’s comments...” (Doc. No. 38-&@).6As sole support for its argument,
Defendant relies on Plaintiff’'s deposition responses to questions about whethewtitoksare”
if Ms. Meyers or Mr. Busby heard Mr. Bowman'’s alleged comment “you need to straighten your
hat up because you're starting to look like your brother from the projébisc. No. 38 at &;
Doc. No. 211 at PagelD #6-77, 75). Plaintiff’'s testimony that he was not sure whether Ms.
Meyers or Mr. Busby heard a specific comment made by Mr. Bowman is not contradictory to
Plaintiff's statements in his Declaration that office space was an opgarenent where everyone
was generallyvithin speaking and hearing distance of one another and that Mr. Bowman'’s actions
would likewise be generally within speaking and hearing distance of others present ircéhe off
Defendant arguethe statement in Plaintiff's Declaration thafhere wereother and
numerous racially derogatory remarks consistent with the foregoing that | canalbt’ riec
inconsistent with his deposition testimony because he “never once testified that énere w
additional comments” when he was asked whether he had any other evidence in support of his

racial harassment claim. (Doc. No. 38 &)7Plaintiff testified in his deposition:



Q. Any other incidents or comments that you haven't talked about today?

Not that | can recall because a lot of that stuff that | thikeout was happening
periodically a dayto-day basis.

* % %

Q. Any other comments that | haven’t gone over? Any other comments? Any other
evidence that you have in support of your racial harassment claim?

A. Not that | can recall.
(Doc. No. 211 at PagelD# 7980). Plaintiff’'s deposition testimony does not contradict the
statement in his Declaration that there were other statements made that he cannsorebzgis
Plaintiff's statement in his Declaration appear to have been submitted agraptati create a
sham fact issue.

Defendant also argudise statement in Plaintiff’'s Declaration th§]fl of Kirk Bowman’s
racial remarks, imitations and gestures continued in an incessant and harassimgandmakted
all to my wife”is directly contradictory to his deposition testimony regarding the frequency of Mr.
Bowman'’s alleged racial remark@®oc. No. 38 at 9). The Court has read the filed excerpts of
Plaintiff's deposition in conjunction with his Declaration. Based upon that revievw; ourt finds
Plaintiff's statements at issue in his Declaration do not directly contradict lasitiep tesimony.

Finally,! Defendantarguesthe statemestin Plaintiffs Declaration that [h]othing
thereafter happened to stop Kirk Bowman’s harassment and | became veryedespair

emotionally and mentally anguished as to what to expect each day. As a result, | suffer@d from

1 Defendant also argues that multiple statements in Plaintiff's Declaratitnadizt his deposition
testimony regarding what he expected of Ms. Meyer when he allegedly reported Mr. Bowman’s
harassing conduct to her. (Doc. No. 38-&) 8Defendant arguebadt Plaintiff’'s statements in his
Declaration are offered to create a sham fact issue regarding whether he providedonot
Defendant of Mr. Bowman'’s alleged harassment. The Court declines to addresguhent as

it pertains to an issue raised in Beflant’s motion for summary judgment that the Court does not
reach due to the existenceather genuine issues material fact

5



lack of sleep and interest in my work and presented a melancholy state at home. | could not cope
with the situation and had to eventually quit my job on April 12, 201§ iradirect contradiadn
to his deposition testimony regarding why he quit his job:

Q. So April 12th you call- April 12th is the day and you call Msleyers. So why did
you make the decision to call in that day?

A. Because | was stressed. | was at my limit.
Q. Was there any incident that led you to call in on that morning on April 12, 2017?

| mean | guess it was a line of several events. Itiwat like the straw that broke

the camel’s back. | mean, you know, taking the work home with me, and being
stressed, and financially just put in a spot because mentally | cannot get into it, and
plus it wasn't the best move financially for me to even work there but my back was
against the wall to where | needed to take the job. So | was just in & teuks in

a dark place the whole time | was there.

Q. But why April 12th? | mean had there been an incident that happened on April
11th? Was there becaise | asked you, | said what was the straw? Was there a
singular incident that caused you to say, “I'm calling in. That’s it. I'm done. I'm
done now."?

A. | mean just talking to my wife, and looking at the bills, and looking at all the issues,

| made a pbne call to Greenlight | think the following dayl mean that day before

| quit and called in. That's the reason why | knew | had another job and I told her |

wasn’t coming back.

| called Greenlight and they were saying, “Hey, man, we was thinking about you

the other day. We're glad you called. I'm going to reach out to Kevin.” And Kevin

ended up calling me.

Kevin, the owner?

Yes. He said, “Hey, man, you need to hurry up and get on back, man.”

Did you start looking for- when did you start looking for another job?

The day before | called in to Megan, | called Greenlight.

So that’s the first place you called?

> 0 » O » O

That's the only place | called.



Q. And so you left the next day because you knew you were going to go work at
Greenlight. Is that right?

A. Yes.
(Doc. No. 211 at Pagel3# 88).This testimony does not directly contradict Plaintiff's statements
in his Declaration that he quit working for Defendant because he could not emotionally altyment
cope with the work environment created by Mr. Bowman’s harassment.

For the foregoing reasons, Defendant’s Motion to Strike (Doc. Nas ®BNIED.

. MOTION FOR SUMMARY JUDGMENT

Having decided not to strike Plaintiff's Declaration, the Court cannesalve Defendant’s
Motion for Summary Judgment.
A. Factual and Procedural Background

Plaintiff, an AfricanAmerican manbegan working as a car lease salesman for Defendant
Rent to Own Auto Centers, LLC (“RTO#t its Madisoroffice on December 10, 2016. (Doc. No.
29 1 2526). Plaintiff's last day of work was April 12, 2017. (Doc. No. 1 § 10; Doc. N&3)21
During his empdyment,Plaintiff was the only AfricarAmerican employeevho workedat the
Madisonoffice. (Doc. No. 29 { 36)At that time, bhere were seveother employees wortkg atthe
Madison office Paintiff's supervisor, Kirk Bowmanthe officer manager, Meg Meyeanother
car lease salesman, Ryan Bustwo service technicians; one lube technician; and one detailer.
(Doc. No. 29 35 Doc. No. 481 at PagelD # 393). The office area had an open floorplan, such
that actions in the office area were generaligervable by people present in the office and persons
in the office area were generally within speaking distance of one anddoer. No. 39 19 -B;
Doc. No. 27-2 1 3; Doc. No. 4Bat PagelD #06; Doc. No. 23 1 3).

During Plaintiff sfour-monthtenure at RTO, almost every time a black customer called in

or came inwith a problem that they could not make their car payniatntiff's supervisorMr.



Bowman would ridicule thenby “turning down” a lip and attempting to imitate their “talk” with
statements such as, “well the problem was ...” (Doc. No. 39 T 22; Doc. Nb{2%).0One of the
service technicians, Bridfortz, testified that he observed Mr. Bowman constantly talking down
to black peopland attempihg to imitate black people in his “tdlland by “sticking out” his lips.
(Doc. No. 27-2 1 4; Doc. No. 48-1 at PagelD # 408, 413-M4 Kortz furthertestified that Mr.
Bowmanwould makeotherremarks'where you could tell what he was talking about....Like about
black people and they dompay.” (Doc. No. 481 at PagelD # 41314). Mr. Kortz felt “extremely
uncomfortable” and found it “very disturbing” when Mr. Bowman did these things in the peesenc
of Plaintiff. (Doc. No. 272 | 45). Ms. Meyer and Mr. Busby also observed Mr. Bowian
imitations butneitherof themviewedhisactions asnaking fun ofAfrican-Americars. (Doc. No.
21-2 1 6; Doc. No. 2Z-1 4).

Around the third month d®laintiff's four-month longemployment at RO, Mr. Bowman
startedmakingremarks ridiculingand singling ouPlaintiff’'s raceon a regular basigDoc. No.
21-1 at PagelB# 75; Doc. No. 2B 1 4. The first incidentMr. Bowman told Plaintiff “you need
to straighten your hat up because you're starting to look like your bfotinethe projects (Doc.

No. 211 at PagelD # 75; Doc. No. 29 | 56; Doc. No. 39 § R@intiff testifiedthat he was
shocked by Mr. Bowman'’s statement and felt like it \eapunch in the gut.” (Doc. No. 21 at
PagelD # 75)Mr. Bowmancontinued to makatatements about Plaintiffstarting to look like
your brother from the projectsn four or fiveotheroccasions during the last fourfisge weeks
of his employment(Doc. No. 29 158, 59; Doc. No. 39 { 19Mr. Bowman frequently made
statementghat Plaintiff had lost customers because he was pthek customers didot like
Plaintiff because he was black, and that customersaatidant to deal with Plaintiff because he

was black(Doc No. 211 at PagelD # 76, 78; Doc. No. 29 {60. Mr. Bowman also repeatedly



told Plaintiff “you're not one of us” wheRlaintiff wasthe only norCaucasian employee in the
office. (Doc No. 211 at PagelD # 81, #78). Plaintiff did notsee Mr. Bowman telling the other
salesman “you’re not one of us” and he took Mr. Bowman'’s statements to mean “you’re not one
of us white peoplé (Doc. No. 211 at PagelD # 7#78). Plaintiff testified that he reported Mr.
Bowman’s harassing conduct to the office manager, Ms. Meyer, on a daily basis. (Doc:INo. 21
at PagelD# 81, 885). Ms. Meyer testified that she has no recollectadrPlaintiff's allegel
complaintsregarding Mr. Bowman’s conduct. (Doc. No. 25kt PagelB3# 102-106).

Onanothemccasion, Mr. Bowman asked Plaintiff to use his personal Facebook account to
contact an AfricarAmericancustomer who was in default because Plaintiff was black and Mr.
Bowman wantedhim to askthe customeout on a date sDefendantould recover her cafDoc
No. 29 11 6466; Doc. No. 39 { 23R laintiff was upset by Mr. Bowman'’s suggestion and reported
the incident to the office manager, Ms. Meyer. (Doc. Ne3 27 7).Ms. Meyer communicated
with an employee at Defendant’s corporate office about the Facebook ind¢idemtyer,she
testified that she only did so to obtaisecond opinion about whether employees should friend a
customer on Facebook for purposes of locating the customer. (Doc. 18catZRagell# 102
103;Doc. No. 39 1 2%

Plaintiff testifiedthatat the end of his employment with RTO he was stressed and at his
limit; thathe had been “taking the work home” with him and mentally could not get into the work.
(Doc. No. 211 at PagelD # 88Hetestified that he felt like Mr. Bowman was trying to bréak
down mentally. (Doc. No. 21 at PagelD # 81Plaintiff’'s wife provided testimony that Plaintiff
became despondent and reclusive at home. (Doc. Né f22).Plaintiff alleges that he was forced
to resign on April 12, 2017, as a result of the work environment becoming so intolerable that he

was not able to stay. (Doc. No. 1 1 10).



Plaintiff filed this action on January 8, 2018, allegidefendantadcreated a hostile work
environment in violation oTitle VII of the Civil Rights Act of 19642 U.S.C. § 2000et seq
(“Title VII") and 42 U.S.C. § 1981 (“Section 1981"). (Doc. No. 1). Defendant moves for summary
judgment on all claims. (Doc. No. 1
B. Standard of Review

Summary judgment is appropriate “if the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of law.” F&d. R.

56(a). The party bringing the summary judgment motion has the initial burden of informing the
Court of the basis for its motion and identifying portions of the record that demotistratesence

of a genuine dispute over material fad&dgers v. Bank844 F.3d 587, 595 (6th Cir. 2003). The
moving party may satisfy this burden by presenting affirmative evidence that nagatemant

of the nonmoving party's claim or by demonstrating an absence of evidence to support the
nonmoving party's casdd.

In evaluating a motion for summary judgment, the court views the facts in the light most
favorable for the nonmoving party, and draws all reasonable inferences in favor of the nonmoving
party. Bible Believers v. Wayne Cty., MicB05 F.3d 228, 242 (6th Cir. 2018¥.exler v. White’s
Fine Furniture, Inc, 317 F.3d 564, 570 (6th Cir. 2003). The Court does not weigh the evidence,
judge the credibility of witnesses, or determine the truth of the ma&tteterson v. Liberty Lobby,

Inc., 477 U.S. 242, 249 (1986). Rather, the Court determines whethereniféeidence has been
presented to make the issue of material fact a proper jury quéstiorhe mere scintilla of
evidence in support of the nonmoving party’s position is insufficient to survive summary
judgment; instead, there must be evidence of wii&h jury could reasonably find for the

nonmoving party.Rodgers v. Bank844 F.3d 587, 595 (6th Cir. 2003).
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C. Analysis

Title VIl and Section 198both prohibitdiscriminationbased on race that creates a hostile
or abusive work environmentTo establish gprima facie case of a racially hostile work
environmenunder Title VI, Plaintiff must show that (1) he is a member of a protected class; (2)
he was subjected to unwelcome harassment; (3) the harassment was based ugéhnthece;
harassmencreated ahostile work environment; and (5) employer liabiligxists for such
harsssmentSeeClay v. United Parcel Serv., InG01 F.3d 695, 706 (6th Cir. 2007).

In this case, there is no dispute tREintiff, as an African American is a member of a
protected clas®r that Plaintiff was subjeet to unwelcomeharassmenbased on his race.
However, Defendanarguesboth that the alleged harassment wast sufficiently severe or
pervasive enough to create a hostile work environraedthat there isno basis for employer
liability.

1. Whether the Conduct was Sufficiently 8es or Pervasive

To satisfy the fourth prongf his hostile work environment clagnRaintiff must show
that the conduct to which he was subjected was severe or pervasive enough to create an
environment that a reasonable person would find hostile or abusive and that he subjectively
perceived it to be s&edraragher v. City of Boca Ratph24 U.S. 775, 787 (1998h determining
whether a reasonable person would consider an environment hostile or abusive, ausburt m
consider thée'totality of the circumstancésSeeHarris v. Forklift Sys., In¢.510 U.S. 17, 2
(1993).Under this testhe court must consider the work environment as a whole and all the alleged

incidents of harassment for their cumulative eff€eteWilliams v. Gen. Motors Corpl87 F.3d

2 Section 1981 claims are reviewed “under the same standards as claims ofam@endison brought
under Title VII! Jack®n v. Quanex Corp.191 F.3d 647, 658 (6th Cir. 1999). Accordingithough
Plaintiff has asserted his hostile work environment claims under Titlnd Section 1981, thHéourt need
only conduct a single analysisder Title VIl
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553, 562-63 (6th Cir. 1999) (“the issue is not whether each incident of harassameimig alone
is sufficient to sustain the cause of action in a hostile environment case, but wHakwesr
together—the reported incidents make out such a cageriphasis in original).

Factors releant to this analysis include “the frequency of the discriminatory conduct; its
severity; whether it is physically threatening or humiliating, or a mere offensi®eeance; and
whether it unreasonably interferes with an employee’s work performadtagi’s, 510 U.Sat23.

The Court may consider conduct andéfommentsvhich disparage or single oaotembers o
protected classf which the gaintiff is a membereven if the conduct and/@ommentsvere
directed asomeone other thahe gaintiff, because such evidenisgelevant not only to whether

a work environment was objectively hostile, but also to whether the plaintiff belonging to the
protected classubjectivelyperceived thevork environmenas onehostile to him See Jackson v.
Quanex Cop., 191 F.3d 647, @B61 (6th Cir. 1999)Furthermore, “[clonduct that is not explicitly
racebased may be illegally radeased and properly considered in a hostitek environment
analysis when it can be shown that but for the employee's race, [Jhe would not have beentthe objec
of harassment.Clay v. United Parcel Serv., IncG01 F.3d 695, 7667 (6th Cir. 2007) (“Given

that [Plaintiff]f was the only black employee in her work area and that she allegdbeahat
supervisor] disciplined her for things for which he did not discipline hevarters, [Plaintiff]

has created an inference, sufficient to survive summary judgment, thataadbevmotivating
reason behind [her supervisor]'s behavior. Accordingly, the district court erred in finding
otherwise.”).

Whether harassing conduct is sufficigrdevere or pervasive to establish a hostile work
environment is “quintessentially a question of faétdwkins v. AnheusdBusch Inc., 517 F.3d

321, 333 (6th Cir. 200gguotingJordan v. City of Cleveland64 F.3d 584, 597 (6th Cir. 2006)

12



“Summary judgment is appropriate only if the evidence is sesa@esl that there is not genuine
issue of material fact as to whether there was a hostile work environidemtking 517 F.3dat
333.

In the present case, Plaintiff has provided evidencehisasupervisor, Mr. Bowman,
continually —on a daily and weekly basis for approximately four to six weeksgaged in
objectively and subjectively offensive, insulting, and hostile actions and comments based on
Plaintiff's race.Plaintiff testified thatMr. Bowmanridiculed AfricarAmerican customers his
presencevery dayby “turning down” a lip and attempting to imitate their “talk” with statements
such as, “well the problem was ...” (Doc. No-2ht PagelD# 75, 81plaintiff alsotestified that
Mr. Bowman told him “you’re not one of us” on a daily basisd that he took Mr. Bowman’s
statements to mean “you’re not one of us white people.” (Doc. Nb.&2PagelB# 81).Plaintiff
testified thatMr. Bowman madestatements®n a weekly basi®r the last four to six weeks of his
employmentthat Plaintiff lost customers because he was bhaukthat customers didn'’t like
Plaintiff or didn’t want to deal with him because he was black. (Doc Nd. &i1PagelD # 73
Additionally, Plaintiff testified thatMir. Bowmanmadestatementsn five or six occasions during
the last four to sixweeksof his employment about Plaintiff “starting to look like your brother from
the projects (Doc No. 21-1 at PagelD # 81).

Defendant egues the Court cannot consider Mr. Bowman’s imitations of African
American customers in its hostile work environment analysis because therevislerce that
these imitations could objectively be seen as an attack on those customer®oac®o. 22at
7-8). However, Plaintiff has produced evidence that and®1&€d employee who witnessed Mr.
Bowman’s imitations, Mr. Kortz, also viewed them as being tmsed and offensive to African

Americans(Doc. No. 272; Doc. No. 481 at PagelD # 408, 41814).Accordingly, the Court will
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not exclude Mr. Bowman'’s imitations from consideratiae Jackson v. Quanex Corf®1 F.3d
647, 660-61 (6th Cir. 1999).

Defendantalsoargues the Court cannot consider Mr. Bowman’s “you’re not one of us”
statements in its hostile work environment analysis because the stateibengigue to constitute
evidence of racial harassment. (Doc. No. 22-8).FHowever, Plaintiff being the onlfrican-
Americanemployee and having testified that Mr. Bowman did not make the same or similar
statements to the other salesman combined with the othespacdic comments made by Mr.
Bowman (seeDoc. No. 211 at PagelD # 72, 778), create an inference that Plaintiff's race was
the motivating &ctor behind Mr. Bowman’s statemerge Clay v. United Parcel Serv., lne01
F.3d 695, 7087 (6th Cir. 2007)Therefore the Court will not exclude Mr. Bowman'’s “you’re
not one of us” statements from considerat®ee id

Viewing the evidence and drawing all reasonable inferences in the light mostiiavtar
Plaintiff, the Court findsthat a reasonable jury could determine under the totality of the
circumstances that Plaintiffas subjected to a racialhostile work envionment.See Hawkins
517 F.3dat 333-34 (Summary judgment is improper if the plaintiff advances evidence of

harassment that is “ongoing,” “commonplace,” and “continuing.”).

2. EmployerLiability

The last element of a hostile work environment claienigloyer liability. In hostile work
environment casesm which the harasser is a supervjsthe employer is strictly liable ifhe
supervisor's harassment culminates in a tangible employment.aciioce v. Ball State Uniyv.
570 U.S. 421, 424 (2013If the supervisor’'s harassment did not result iangible employment
action, the employermay raise an affirmative defense bability by establishing by a

preponderance of the evidendkat (1) the employer exercised reasonable care to prevent and
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correct any harassing behavior and (2) that the plaintiff unreasonably failed to take gelwedinta
the preventive or corrective opportunities that the employer provdieBaragher v. Cityof Boca
Raton 524 U.S. 775807-08 (1998) Burlington Indus., Inc. v. Ellerth524 U.S. 742, 765
(1998).

Under the first element of the affirmative defense, an employer has a dutydotpaeial
harassment by its superviso&eWilliams v. Gen. Motors Corpl87 F.3d 553, 56(6th Cir.
1999) (citing Faragher, 524 U.S.at 807-08;Ellerth, 524 U.S.at 764-65). The existence of an
effective policy with complaint procedures can satisfy the first elemeheddffirmative defense.
See Ellerth524 U.S. at 745. Proof that an employee failed to utilize any of the corresponding
antiharassmemomplaint procedures “will normally suffice to satisfy the employer’s burden under
the second element of the defendd.”

The Sixth Circuit has held that an effectiaetirharassment policy should at leagt)
require supervisors to report incidents of unlawiaassmeni2) allow employees to make both
formal and informal complaints of harassm€®) provide a method for employees to bypass a
harassing supervisor when making a compld&#)tand provide fotraining concerning the policy.
See Cl&k v. United Parcel Serv., Inc400 F.3d 341, 349-5@th Cir. 20®). In the present case,
Defendant’s antharassment policin effect at the time provided that:

Rent to Own Auto Centers is committed to providiagwork
environment that is free from all forms discrimination and
conduct that can be considered harassing, coercive, or disruptive,
including sexual harassmerent to Own Auto Centers will not
tolerate unlawful actions, words, jokes, or comments based on a
person's sexace, color, national origin, age, religion, disability, or
any other legally protected characteristic.

If you experience or witness sexual or other harassment at work,
report it immediately to your supervisor. If your supervisor is

unavailable or you believe it would be inappropriate to discuss it
with your supervisor, you should immediately contact the

15



Department Manager or any other member of manageffieate
will not bepunishment or reprisal if you report sexual lsaraent to
ask questions or raise concerns about it.

Allegations of sexual harassment will be investigated. To the extent

possible, your confidentiality and theonfidentiality of any

witnesses and all the alleged harasser will be protected against

unnecesary disclosure.

Any supervisor or manager who becomes aware of possible sexual

or other unlawful harassment mushmediately advise the

Department Manager or any member of management so it can be

investigated in a timehand confidential manner. Any enagkee

who engages in sexual or other unlawful harassment must

immediately advise the Department Manager or any member of

management so it can be investigated in a timelycamfidential

manner. Any employee who engages in sexual or other unlawful

harassmewill be subject taisciplinary action, up to and including

termination of employment.
(Doc. No. 214 at PagelDB# 110;see alsdoc. No. 29 1 7). Notably, Defendant’s anéirassment
policy does not provide for training regarding the policy noefendant produced evidence that
it provided anytraining to employeesnits antkharassment policyRather Ms. Meyers, the office
manager who has worked for Defendant since 2014, testified that she is not awarenobbef
having had any seminars or programs regarding harassment in the workplace. (Doe3Mb. 21
PagelD # 98, 105)Indeed, vihen presenteavith Defendant’s antharassment policy in her
deposition, Ms. Meyers testified:

Ms. Meyers: It is in the handbook. It's not actually in this section of the handbook that
we're looking at, because this one is for sexual and other harassment. |
believe there’sanother section. There isn’t?

Counsel for Defendant: This is it.
Ms. Meyers: This is it? This is all of it?

Counsel for Defendant: Uh-huh.
Ms. Meyers: So this states everything? It does?

Counsel for Defendant: Yeah.
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Ms. Meyers: So it's sex? race? okay.
(Doc. No. 271 at PagelD # 194)Additionally, Defendant's antharassment policy directs
employees to report harassmentttee“Department Manadebut it is undisputed that Defendant
did not have Department Managers as referenced poiisy. (Doc. No. 271 at PagelD# 195;
Doc. No. 39 1 30). The Court finds thiag¢ foregoingevidence raisesgenuineguestion ofnaterial
fact as to whether Defeant had aeffective antiharassment policysee Clark400 F.3d 35651.

Evenif Defendant’'santrharassment policy satisfi€lark on its facethe affirmative duty
to prevent or correatnlawful harassment does not end with the promulgation of a reas@mdble
harassment policyd. at 349.The first element of the affirmative deferfsequires an inquiry that
looks behind the fact of a policy to determine whether the policy was effectivedticera
reasonably preventing and correcting any harassing behalkdo(citing Faragher, 524 U.S.at
806). Under Defendant’s policy, all employees were required to report any harassment they
experienced or witnessddowever,Defendantias submitted evidence that at least one employee
who witnessed Mr. Bowman’s behavior, Mr. Kortz, did not regbiio a superigor or other
member of managemeas required by the artiarassment policyDoc. No. 481 at Pagell#
416).Defendant’s antharassment policy also required employees who engaged in harassment to
immediately selreport their harassmertiut Defendant has not come forward with amdence
that Mr. Bowman reported his own behavior to a member of management as required by the anti
harassment policy.

Viewing the evidence and drawing all reasonable inferences in the light mostiiaviar
Plaintiff, the Court findghere is a genuine issue of material fact regartiegeffectiveness of
Defendant’'santrharassment policySee Clark400 F.3d at 350Accordingly, Defendantannot

benefit from the affirmative defense at the summary judgntege$ecause there is a genuine
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issue of material fact regarding whether Defendant exercised reasonable cagamglene of

the defense, the Court need not decide whether Plaintiff unreasonably failed toviakiage of
any complaint procedure&ee id. at 351 (declining to consider prong two when issues of material
fact existed as to prong one).

Based orall of the foregoing, Defendant’s Motion for Summary JudgmeD&hII ED.

Z/ZZN//%

WILLIAM L. CAMPBELL, JR,”
UNITED STATES DISTRICT JUDGE

It is SOORDERED.
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