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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JARED RANDALL SIMS
Plaintiff, Case N03:18-cv-00072

V. Chief Judge Waverly D. Crenshaw, Jr.

Magistrate JudgAlistair E. Newbern

DUSTIN McCARTER, et al.

Defendants.

To:  The Honorable Waverly D. Crenshaw, @&hief District Judge

REPORT AND RECOMMENDATION

On March 29, 2019, this Court ordered pro se Plaintiff Jared Randall Sims to show cause
why his claims in this action should not be dismissed for failure to prosafteteSimsfailed to
follow the Courts orders that he file a second amended com@aithprovide a mailing address
where he can be reached following his release from jail. (Doc. NoSB8s)has not responded to
the Court's orderto show case For the reasons that follow, the Magistrate Judge
RECOMMENDS that this action be DISMISSED WITHOUT PREJUMCfor failure to
prosecute under Rule 41(b) and Local Rule 41.01(b).

l. Factual and Procedural Background

This action began on January 22, 2018, wBens—who was then incarcerated in the
Sumner County JaiHiled a complaintunder 42 U.S.C. 8983alleging ttat Defendants Dustin
McCarter, Taylor Key, and Dustin Hood violated his Fourth Amendment right to bérdrae
unreasonable search and seiz(D®c. No. 1.)Sims alleges thabn October 30, 2017, McCarter
and Key, who work as probation and parole offi¢erghe Tennessee Department of Corrections

(TDOC), arrived at Sims’s home looking faparoleewvho was visiting Simand illegally entered
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Sims’s room despithis objections(ld.) McCarter and Key contacted Hood, who works for the
Sumner CountySheriff's Office (SCSO) and Hood subsequently arrived and searched Sims’s
room under a search warrant he obtaingidginformation from McCarter and Keyid) Based

on that searclims was arresteghd transported to the Sumner County Jhl) (

On March 2, 2018, the Court granted Sims’s application to proicefmtima pauperisand
screened his complaint under 28 U.S.C1885(e)(2) and 1915A. (Doc. Nos. 5, &he Court
found that Sims’s complaint stated claims for relief under 42 U.S1088 andstayed this case
pending the conclusion of state criminal proceedings againstiSatfisliowedfrom the contested
search and subsequent arrést) The Court warned Sinthat“failure to keep the Clerk’s Office
informed of his current address at all times may result in the dismissas @iction.” (Doc. No.

6, PagelD# 28.pn May 7, 2018, Sims notified the Court that the state criminal proceedings had
concludedand asked the Court to reopen this case. (DocON&ims alsanoved for leave to file
anamended complaint, explaining that he had received additional information reghedimagnes

and roles of the defendanisthis action (Doc. No. 8, PagelD# 38Specifically, Sims explained

that the TDOC officers who arrived at his house on October 30, 2@t& McCarter and Maggie
Robbins and that the SCSO officers involved included Hood, Key, and Detective Brandon Clar
(Doc. No. 8.)

On November 13, 2018, the Court granted Sims’s motion to reopen the case, construed his
motion to amend athe amerded complainhe was entitled to file as a matter of counseler
Federal Rule of Civil Procedure 15, and screened the amended complaint under 28 U.S.C.
881915(e)(2) and 1915ADoc. Nos. 11, 12.The Court found that Sims’s amended complaint

statedcolorable claims against all defendants in their individual capabitiedismissedisclaims



against defendants in their official capacitiéd.)(The Courtdirected theClerk’s Office to docket
Sims’s amended complaint. (Doc. No. 12.)

On January 22, 2018, Defendants Key, Hood, and Clark filed a motion for a more definite
statemenof which of Sims’s pleadings is the operative complaint in this action. (Doc. No. 21.)
Sims did not file a response. On January 15, 2019, the Court granted defendants’ motion for a
more definite statement, finding that the document entered as Sims’s anvengaaint on the
docket was not the foypage motion to amend that the Couatd construed as Sims’s amended
complaint butinstead wasa copyof Sims’s original complaint. (Doc. No. 23.) The Court further
found that “the most efficient means of resolving the issue is to allow Sims to fdeoads
amended complaint that incorporates the allegations from his motion for leawertd éDoc. No.

8) and the allegations of his original complaint into a single pleadifpt.(No. 23,PagelD#
102.) The Court ordered Sims to file a second amended complaint by February 12,d2019. (

On February 1, 2019, the Court received a letter from Sihe,was still incarcerated,
stating that he did not have copies of his previous filings and could not afford to pay the fee to
obtain copies from the Clerk’s Office. (Doc. No. 23ijns asked that the Court either waive the
copying fees or extend the deadl for filing his second amended complaint until after
Februaryl4, 2019, when he expected to be released from custiody.The Court construed
Sims’s letter as a motion for an extension of time, granted the motion, anddo&liars to file a
second ameded complaint by February 28, 2019. (Doc. No) Z8¢e Courtalsoreminded Sims
of his obligation to keep the Clerk’s Office informed of his current addiess

Sims did not file a second amended complaint and did not file an updated address. Several
mailings to Sims’known addresshave been returngd the Courtas undeliverable. (Doc. Nos.

37, 38, 41.) On March 29, 2019, the Court ordered Sims to show cause by April 18, 2019, why



this action should not be dismissed for Sims’s failure to prosecutdaimssandkeep the Court
apprised of his current address. (Doc. No. 39.) The Court warned Sims that failspotalreould
result in a recommendation that his claims be dismistil As of the date of this Order, Sims
has not filed ay response.

. Legal Standard

Federal Rule of Civil Procedure 41(b) “confers on district courts the authoritgrtosgi
an action for failure of a plaintiff to prosecute the claim or to comply withrilles or any order
of the Court.”"Schafer v. City of Defiance Poli@ep’t, 529 F.3d 731, 736 (6th Cir. 2008) (citing
Knoll v. AT&T, 176 F.3d 359, 3653 (6th Cir. 1999))see also Link v. Wabash R.R. G3¥0 U.S.

626, 630 (1962) (recognizing “the power of courts, acting on their own initiative, to cédar th
calendars ofases that have remained dormant because of the inaction or dilatoriness of the partie
seeking relief”);Carpenter v. City of Flint723 F.3d 700, 704 (6th Cir. 2013) (“It is well settled
that a district court has the authority to dismiss sua spontgsaitafor failure to prosecute.”).
Dismissal for failure to prosecute is a tool for district courts to manage theketd and avoid
unnecessary burdens on opposing parties and the judiegysSchafeb29 F.3d at 736 (quoting
Knoll, 176 F.3d at 363)'he Sixth Circuit therefore affords district courts “substantial discretion”
regarding decisions to dismiss for failure to proseddte.

Courts look to four factors for guidance when determining whether dismissal under
Rule41(b) is appropriate: (1) the willfulness, bad faith, or fault of the plaintiff; (2)thdnehe
defendant has been prejudiced by the plaintiff's conduct; (3) whether the plaagiffarned that
failure to cooperate could lead to dismissal; and (4) the availability and appropssf other,
less drastic sanctionknoll, 176 F.3d at 363 (citin§tough v. Mayville Cmty. S¢ii38 F.3d 612,

615 (6th Cir. 1998)). Under Sixth Circuit precedent, “none of the factors is outcome dispgositive

but “a case is properly dismissed by the disttourt where there is a clear record of delay or



contumacious conductld. (citing Carter v. City of Memphj$36 F.2d 159, 161 (6th Cir. 1980));
see also Muncy v. G.C.R., Int10 F. App’x 552, 555 (6th Cir. 2004) (finding that dismissal with
prejudce “is justifiable in any case in which ‘there is a clear record of delay or contursacio
conduct on the part of the plaintiff” (quotingulbah v. Detroit Bd. of Educ261 F.3d 586, 591
(6th Cir. 2001))). Because dismissal without prejudice is a relateient sanction as compared
to dismissalwith prejudice, the “controlling standards should be greatly relaxed” for Rule 41(b)
dismissals without prejudice where “the dismissed party is ultimately not irteyateprived of
his [or her] day in court.Muncy, 110 F. App’x at 556 (citinggwokocha v. Perry3 F. App’x 319,
321 (6th Cir. 2001))see alsaM.D. Tenn. R. 41.0(a) (dismissal of inactive cases) (allowing Court
to summarily dismiss without prejudice “[c]ivil suits that have been pendingrnfameasonable
period of time without any action having been taken by any party”).

This Court’s Local Rule 41.01(b) provides that “[a] party proceedibgemust keep the
Court and opposing parties apprised of gie separty’s current address and other contact
information, such as telephone number and email address, if any.” M.D. Tenn. R. 41.01(b)
(dismissal for failure of pro se plaintiff to keep court apprised of currentsg)dAepro se party’s
failure “to timely rotify the Court and opposing parties of any change in address may result in
dismissal of the action with or without prejudiced” Where, as here, noncompliance with a local
rule is a ground for dismissal, “the behavior of the noncomplying party [mssf] to the level
of a failure to prosecute under Rule 41(b) of the Federal Rules of Civil Procebetre.¥. Elliott
Popham Pontiac, Oldsmobile, Buick & GMC Trucks, ,1a@.3 F.3d 988, 992 (6th Cir. 1999).

Analysis

Dismissal of this action is appropratinder Rule 41(b) because the four relevant factors,
considered under the “relaxed” standard for dismissals without prejudice, skoara of delay

by Sims.



A. Bad Faith, Willfulness, or Fault

A plaintiff's actions demonstrate bad faith, willfulness, artfavhere they “display either
an intent to thwart judicial proceedings or a reckless disregard for theddffplatintiff's] conduct
on those proceedingsVu v. T.W. Wang, Inc420 F.3d 641, 643 (6th Cir. 2005) (quotMglbah,
261 F.3d at 591))Simsactively litigated this case from January 2018 through February 2019,
showing that he can communicate with the Court when he warttsstailure to file a second
amended complaint, keep the Court informed of his current mailing address, and respand to t
Court’s show cause order therefore appear to be problems of Sims’s own making. tBeea if
failureswere not in bad faith, #y still reflect “willfulness and faultfor purposes of Rule 41(b).
Hatcher v. DennisNo. 1:17cv-01042, 2018 WL 1586235, at *1 (W.D. Tenn. Mar. 30, 2048¢;
id. (explaining that “[a]party s failure to respond in the face of a warning by the court that such
failure could result in dismissal of a complaint tips the scale in favor of dismisghkdirst
factor”); Estes vSmith No. 2:15cv-95, 2018 WL 2308780, at *1 (E.D. Tenn. May 21, 2018)
(attributing pro se incarcerated plaintiff's failure to return servic&eta or respond to show cause
order “to his own willfulness or fault”). This factor therefore supports disthiss

B. Pregjudice

The Sixth Circuit has held that “[a] defendant is prejudiced by a plaintiffsadit conduct
if the defendant is ‘required to waste time, money, and effort in pursuit of reigpewhich [the
plaintiff] was legally obligated to provide.’Carpenter 723 F.3d at 707 (second alteration in
original) (quotingHarmon v. CSX Transp., Incl10 F.3d 364, 368 (6th Cir. 1997%ee also
Schafer529 F.3d at 739 (same). Such prejudice typically arises in the discovery cBateé.g.
Harmon 110 F.3d at 368 (finding prejudice where plaintiff failed to respond to defendant’s
interrogatories and a related motion to comp@éljight v. City of GermantowrNo. 1202607,

2013 WL 1729105, at *2 (W.D. Tenn. Apr. 22, 2013) (finding prejudice whefendant



“expended time and money pursuing [plaintiff’'s] required initial disclosures apdsii@n
testimony”). Notably, time and effort spent on “typical steps in the earmyestaf litigation[,]”
such as answering a complaint or filing pretrial motitmadvance the defendant’s position, are
not actions “necessitated by any lack of cooperation” and therefore do ndt wefigvor of
dismissal for failure to prosecutechafer 529 F.3d at 739. The Sixth Circuit explaine®&uhafer
v. City of Defiancé@olice Departmenthat “[i]f such efforts .. . [were] alone sufficient to establish
prejudice,” for the purpose of Rule 41(b), “then every defendant who answers a complaint and
responds minimally to a lawsuit would be able to claim prejudice[,]” a “r¢tbait] would defy
common sense.” 529 F.3d at 740.

Here the only significant litigation stefhat Defendants Clark, Hood, and Key have taken
is filing a motion for a more definitive statement and a short brief in support of thatmm(doc.
Nos. 21, 22.) Defendants McCarter and Robbins have only filed motions for extensiome tof t
answer. (Doc. Nos. 33, 35.) These motions were not necessitated by any lack ofticoopgra
Sims and are better characterized as typical steps in the early staggatmitSee Schafe529
F.3d at 739. Consequently, the record does not demonstrate that the defendants hdve waste
substantial time, money, or effort due to a lack of cooperati@®irhg This factor weighs against
dismissal.

C. Prior Notice

Whether a partyvas warned that failure to cooperate could lead to dismissal “is a ‘key
consideration™ in the Rule 41(b) analys&chafer 529 F.3d at 740 (quotirgtough 138 F.3d at
615). Here, the Couexpressly warned Sims that failure to provide a current maitidgess could
lead to dismissal. (Doc. Nos. 6, 29.) The Court also warned Sims that failure to respand to th
Court’s show cause ordeould lead to a recommendation of dismisdagc. No. 39)This factor

therefore supports dismiss&chafer 529 F.3dat 740;see also Wright2013 WL 1729105, at *3



(granting motion to dismiss for failure to prosecute where court’s orders to slus& warned
plaintiff “that her conduct could result in dismissal”).

D. Appropriateness of Other Sanctions

The lessdrastic santon of dismissal without prejudice is available and appropriate here.
Dismissal without prejudice balances the Court’s interest in “sound judicgal @ad docket
management” with “the public policy interest in the disposition of cases on thetis.iguncy,

110 F. App’x at 557 n.5see also Mulbah261 F.3d at 59@1. Such a sanction is particularly
appropriate in cases of prolonged inactivity and where, as here, theffpbgpgars pro se&ee
Schafey 529 F.3dat 737 (noting that courts apply the dofactor test “more stringently in cases
where the plaintiff's attorney’s conduct is responsible for the dismi¢gatitingHarmon 110
F.3dat367).

V. Recommendation

Considering the above four factors, the Magistrate Judge RECOMMEND&ithattion
be DISMISSED WITHOUT PREJUDICE under Federal Rule of Civil Procedurb)4dr{d Local
Rule 41.01(b).

Any party has fourteen days after being served with this report and recontiorealéile
specific written objections. Failure to file specific objectiondimifourteen days of receipt of this
report and recommendation can constitute a waiver of appeal of the matters deuheds V.
Arn, 474 U.S. 140, 155 (1985Fowherd v. Million 380 F.3d 909, 912 (6th Cir. 2004). A party
who opposes any objections tlae filed may file a response within fourteen days after being

served with the objections. Fed. R. Civ. P. 72(b)(2).

ALISTAIR)E. NEWBERN
United States Magistrathudge

Entered this 13th day dflay, 2019.
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