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INTHE UNITED STATESDISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION,

Plaintiff,
NO. 3:18-cv-00101
V.
JUDGE CAMPBELL
WEST MEADE PLACE LLPd/b/aTHE MAGISTRATE JUDGE BROWN
HEALTH CARE CENTER AT WEST

MEADE PLACE,

N N N N N N N N N N N N

Defendant.

MEMORANDUM

[. Introduction
Pending before the CowateDefendant’s Motion for Summary Judgmébbc. No.42),
Plaintiff's Response (Doc. No. 47), and Defendant’s Reply (Doc. No. B@) the reasons set
forth below, Defendaris Motion for Summary JudgmerfDoc. No.42)is GRANTED, and this
action isDISMISSED.

1. Factual and Procedural Background

Plaintiff Equal EmploymentOpportunity @mmission brings this action alleging
DefendanWWest Meade Place LLP d/b/a The Health Care Center at West Meade Place ("WMP”)
violated the American®Vith Disabilities Act, 42 U.S.C. 88 1210d{,seqg. (“ADA”) by failing to
provide a reasonable accommodationCarma Kean, a former employee of WMéihd by
discharging her because lnér disability. (Doc. No. 1).More specifically, Plaintiff alleges Ms.

Kean, who worked as a laundry technician at WMP from February 2015 to Novembgewa815
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terminated from heemployment after requesting a reasonable accommodation for her anxiety

disorder. [d.)

[11. Analysis

A. The Standards Governing Motions for Summary Judgment

Summary judgment should be grantéddhe movant shows that there isgenuine dispute
asto any material fact and the movant is entitled to judgment as a matter of lawR.Feaid. P.
56(9. The Supreme Court has construed Rule 56 to “mandate[] the entry of summary jydgment
after adeqate time for discovery and upon motion, against a party who fails to make a showing
sufficient to establish the existence of an element essentialtioettty’s case, and on which that
party will bear the burden of proof at triaCelotex Corp. v. Catret, 477 U.S. 317, 322,06 S.Ct.
2548, 91 L.Ed.2d 265 (1986).

In consideringa motion for summary judgmermtourt must draw alleasonable inferences
in favor of the nonmoving partySee, e.g., Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp.,475 U.S. 574, 5888, 106 SCt. 1348, 89 L.Ed.2d 538 (198&hreve v. Franklin County,
Ohio, 743 F.3d 126, 132 (6th Cir. 2014)The court does not, however, make credibility
determinations, weigthe evidenceor determine the truth of the mattémderson v. Liberty
Lobby, Inc., 477 U.S. 242, 255, 106 S. Ct. 2505, 91 L.Ed.2d 202 (1986).

In order to defeathe motion, the nonmoving party must provide evidence, beyond the
pleadings, upon which a reasonable jury could return a verdict in its @aforex Corp., 477 U.S.
at 324;Sreve, 743 F.3d at 132.Ultimately, the court is to determine “whether the evidence
presents a sufficient disagreement muiee submission to a jury or whether it is so-sited that

one party must prevail as a matter of laitlerson, 477 U.Sat251-52.



B. ADA Discrimination/Failureto Accommodate

Plaintiff claimsWMP violated the ADAby dischargingVs. Keanbecause of her disability.
The ADA prohibits discrimination against “a qualified individual on the basis of digébiith
regard to hiring, compensation, discharge, and other terms, conditions, andggsivdé
employment. 42 U.S.C. § 12112(a). A “qualified individual‘an individual who, with or without
reasonable accommodation, can perform the essential functions of the employnient {hesi
such individual holds or desires.” 42 U.S.C. § 12111(8). In order to estalplighaafacie case
of discriminationunder the ADAa gdaintiff must show: (1sheis disabled (2) she isotherwise
gualifiedto perform the esential functions of a position, with or without accommodatana (3)
she suffered an adverse employment acbecause of ér disability. Demyanovich v. Cadon
Plating & Coatings, L.L.C., 747 F.3d 419, 433 (6th Cir. 2014#erry v. American Red Cross Blood
Services, 651 Fed Appx. 317 (8' Cir. 2016).

Plaintiff also claimsWMP violated the ADA by failing to accommodatds. Kean’s
disability. To establish grima facie failure-to-accommoda claim, a plaintiff must shaw1) she
is disabled under the ADA; (Zhe is otherwise qualified for the position, with or without a
reasonable accommodation; (8remployer knew or had reason to know ef Hisability; (4)
she requested a reasonable accommodation; and (5) the emplegetdairovide the reasonable
accommodationCotuna v. Wal-Mart Stores, Inc., 2017 WL 5171247, at *2 (6th Cir. 2017). The
employee bears the burden of requesting a reasonable accommodédiony. Kroger Co. of
Michigan, 628 Fed. Appx. 347, 350 (6th Cir. 2015).

Defendant argues Ms. Kea not disabled, and thereforlaintiff cannotestablish the
first elementunder either claimUnder the ADA, a "disability” is defined in three ways: @)
physical or mental impairment that substantially limits one or more of the major life astofitie
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an individual; (B) a record of such an impairment; or (C) being regarded as having such an
impairment. 42 U.S.C. 8§ 12102(1). For purposes of this definition, "major life activinetude,
but arenot limited to, caring for oneself, performing manual tasks, seeing, heaatigg,
sleeping, walking, standing, lifting, bending, speaking, breathing, leane@mdjng, concentrating,
thinking, communicating, and working. 42 U.S.C. § 12102(Zhe definition of “disability” is
to be construed in accordance with the following)“The definition of disability in this chapter
shall be construed in favor of broad coverage of individuals under this chapter, to the maximum
extent permitted by the terrothis chapter(B) The term substantially limitsshall be interpreted
consistently with the findings and purposes of the ADA Amendments Act @&; Z0) An
impairment that substantially limits one major life activity need not limit other major lifetesst
in order to be considered a disabilignd(D) An impairment that is episodic or in remission is a
disability if it would substantially limit a major life activity when activd2 U.S.C. § 12103).

To support the claim that Ms. Keareets thdirst definition in Section 12102(1), Plaintiff
relies on the testimony of Dr. Aisha Hashmat. According to Plaintiff, Dr. Hasbypizedthat Ms.
Kean “could not work during flare-ups of her anxiety and therefore could potetgailpable to
work for oneto three days per month.” (Doc. No. 47, at 7). This is, indeed, what Dr. Hashmat
stated in a form Ms. Kean provided to her employghen asked about that form during her
deposition, Dr. Hashmat testified as follows:

Q. All right. Okay. Well, Ir. Hashmat, why did yod let’'s see- why did you

sign this FMLA[Family Medical Leave Actform for Ms. Kean?
A. Because she wanted me to sign it.

1 “Major life activities” also includes “the operation of a oxdpodily function, including functions of the
immune system, special sense organs and skin; normal cell growth; and/eiggsnitourinary, bowel,
bladder, neurological, brain, respiratorgirculatory, cardiovascular, endocrine, hemic, lymphatic,
musculoskeletal, and reproductive functions.” 29 C.F.R. 8 16 3@X(i).
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>OPOPOPOPO »

Okay. Well-but did you make an assessment for Ms. Kean in order to sign
this form?. . .

| don’t know. | @an’t answer it.

All right. Now — well, Dr. Hashmat, let's- let's maybe look at the form
itself. Okay.

Dr. Hashmat, looking at looking at the second page of the form, it says
there under the paragraph number 4, ‘Patient is not able to duoirkg
flare-up/episodes.’

Was that your opinion at the time when yowhen you signed this form?
The patient asked me thédic) whenever she has a flangp of anxiety
attacks, she wants this time off. I'm like, ‘Okay.’

I mean, did you —

Because | can’t argue with my patients.

Okay.

| mean, can | say ‘no’ to her or my patients?

Well, I guess- | mean, Dr. Hashmat —

If she is wanting that time off, | have to give it to her.
Okay. But Dr. Hashmat, | mean —

That interferes vth her job then.

Yes.

So | have to give it to her.

(Deposition of Dr. Aishadashmat, at 281 (Doc. No. 54-1, at 29-3D)

Dr. Hashmatfurther testified about how she reached her diagnosisvist Kean who

becameher patient in April 2014

Q.

> O» OPO> OPOPOP

.. . Now, during your treatment of Ms. Kean, did you ever diagnose her
with any mental health issue?
She was already diagnosed when | saw her.
Okay. And what was youtiagnosis at that time?
Anxiety.
Okay. And can you explain that diagnosis for the record?
Nervousness. . . .
Okay. Well, Dr. Hashmat, you have seeyou have seen Carma Kean as a
patient, is that correct?
Yes.
All right. And she had a prior diagnosis of anxiety, is that correct?
Yes.
What was your own diagnosis of Ms. Kean witdis far as any mental health
issues went?
The same.
Okay. And based on your training, and your experience as a medical doctor,
as a family physician, what +swhat is anxiety as a medical disorder?
Nervousness.
5



Q. Uh-huh.

A. Apprehension.

Q. Uh-huh. Do you Het’s see- does it also have any other symptoms?

A. Are you taking my exam here?

Q. No, Dr. Hashmat. But just —

A. That’s what | was seeing her for.

Q. Whatever your

A. Whatever the diagnosis was, that's whagk treating her for.

Q. Okay.

A. Nothing else.

Q. Okay. And based on that diagnosis, how did you treat Ms. Kean’s anxiety?
A. With an antianxiety pill.

Q. Okay. And what was that medication?

A. | don’t know. It was probably Klonopin.

Q. Okay. Dr.Hashmat, was Ms. Kean disabled?Did she have a disability?
A. What kind of disability.

Q. Any kind of disbility.

A. No.

(Id., at 41; Doc. No. 50-4, 18-20).

Dr. Hashmat'sleposition testimony is the only testimony by a medical professional offered
by Plaintiff in support ofts claims Although Dr. Hashmé& testimonyconfirmed her diagnosis
of Ms. Kean as “anxiety,” she did not explain how she reached that diagnosesdfjnes medical
expertiseHer testimony suggessherelied on a diagnosimadeby a previous physician, and one
suggested to her by Ms. Kean. Indeed, it isewatlentfrom Dr. Hashmat's testimonthat her
diagnosis of “anxiety” rose to the level of méntal impairment.’See 29 C.F.R. 1630.2(i(2)
(“Physical or mental impairment means™Any mental or psychological disorder, such as an
intellectual disability (formerly termed ‘mental retardation’), organic brgimdsome, emotional
or mental illness, and specific learning disabilities

Assuming Dr. Hasmat's testimony is sufficient to establish Ms. Kean had a “mental
impairment,” Plaintiff must also show that impairment substantially dimite or more oMs.
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Kean’smajor life activitieswhen her ariety isactive. 42 U.S.C. § 12102(4)(D) (“An impairment
that is episodic or in remission is a disability if it would substantially limit a major lifeigctiv
when active’) Nothing in Dr. Hashmat'sestimony supports such a findinBr. Hashmat’s
notation on the medical fornthat Ms. Keancould not work during “flaraips” and could
potentially need to take offne{o-three days per month does not appear to have been based on a
medical assessment,thnstead, on DrHashmat's belief that she couhdt refuse her patient’s
request.Thus, Plaintiff's medical evidenadoes not establish Ms. Kean’s condition satisfies the
first definition of “disability” in Section 12102(1).

Plaintiff argues, however, that Ms. Keamws/n testimony supports such a finding, and
specifically relies oMs. Kean’s description of her episodes of anxiety

When | have anxiety it can be different at any time. My heart could race. You feel

like you have to catch your breath. You break down and cry. Sometimes you are

just a little, you may say, discombobulated. Various things like that.

(Deposition of Carma Kean, at 218 (Doc. No-Yp According to an interrogatory answer, at
such timesMs. Kean “needs to go to a quiet place in order to calm down, usually for no more than
15 minutes.” (Doc. No. 50-1, at 4).

Other statements made by Ms. Kean, however, undermine the claim that hety anxi
episodes were substantially limitingor exampleMs. Kean tstified that her anxiety did not
prevent her from being able to perform her job: “I was able to do my job. I did my job. Mgtyanxi
is from the surroundings, the situation, the things that trigger my anxietysihdokeep me from
folding laundry.” Kean Depositionat 10708). More broadlyMs. Kean was askeatl her anxiety
substantially limitedany of her major life activities during the time she was employed by WMP:

Q. | read to you the first list of major life activities. You said well, those cover

everything that | do in my job. Was there any physical or mental impairment
that you had thatias substantially limiting angf those major life activities

at the time you were employed?
7



A. No. | was not substantially limited. | did my job. | was able to do my job at
that time.

* % %

Q. . .. During that nine month period while you were employed [at WMP] did
you have a physical or mental impairment that substantially limited one of
your major life activities . .

A. It didn’t limit my ability to do my job.

* % %

Q. ... I'm asking if you had a physical or mental impairment during the time
you were employed at West Meade Place that substantially limited one of
your major life activities that | just read to you?

A. | don't have a physical, | never had any physical impairment. | do have
anxiety. | did my job though.

Q. Did your anxiety substantially limit any of your other major life activities
while you were employed by West Meade Place?
No, it didn't.

* % %

Q. Yes, ma’am. The majdife activities | just read to you, | willead them
again because | wato be clear on this., we are going to go through both
lists. We have another list to go through. ‘The first list includes many
activities such as caring for oneself, performing marasks, seeing,
hearing, eating, sleeping, walking, standing, lifting, bending, speaking
breathing, learning, reading, concentrating, thinking, communicating and
working.” Now with that list in mind, when you were employed by West
Meade Place did your &ty substantially limit any of those activities?

A. No. Not as far as walking, breathing, all that stuff, no.

(Kean Depositionat 110-12, 113-14).
Ms. Kean’s testimony also suggests that the episodes of anxiety did noboectrequent
basis whileshe was at WMF*. . . it is not daily because of my medication. It depends on the

situation and the environment. What is going on around me, you knaly dt(219).Indeed Ms.



Keancould only recall one day, though she did not remember the date,slvbanissedwork
because of anxietyld,, at 125)?

Ms. Kean’s testimony is wholly lacking in support for a finding that her anxosty to the
level of a mental impairment that substantially limited a major life actiVhys,Plaintiff has not
created a genuine issue of material fact through the testimony oféds, Kr otherwise, that Ms.
Kean’s condition satisfies the first definition of “disabilityiider the ADAS

Plaintiff dternatively argues Ms. Kean had'record of impairmentthat wa provided to
WMP at the start of her employmeAn individual has “a record of a disability if the individual
has a history of, or has been misclassified as having, a mental or physicamempathat
substantially limits one or more major life actiggi” 29 C.F.R. § 1630.2(k)(1). The definition is
to be “construed broadly.” 29 C.F.R. § 163R)22). The Sixth Circuit has “analyzed this prong
to include ‘people who have recovered from previgigability conditions . . . but who may remain

vulnerableto the fears and stereotypes of their employeiedly v. Benchmark Family Services,

2 The Court notes thafls. Keanalsotestified she visited the emergency room two tifireshe 2000s”
for what shecalled “nervous breakdowns,” but was not admitted to the hospital &iteer(d., at 152
56). Plaintiff does not cite these visits as evidence of a “disability,” bamynevent, the testimony ot
supported by any medical records, nor is it definitive enough to provide evigenutport for Plaintiff's
claims.

3 This failure to provide supportive evidence distinguishes this casetfre two cases Plaintiff contends
are similar to this one. Illiams v. AT& T Mobility, LLC, 186 F.Supp.3d 816 (W.D. Tenn. 2016), the
plaintiff submitted numerous medical records showing treatment faeskpe disorder and anxiety
throughvisits to physicians and inpatient treatment at various facilities over sevendhs.ld., at 823 n.

36. InMarshall v. RawmlingsCo., LLC, 2018 WL 3745832, at *3 (W.D. Ky. Aug. 7, 2018), the court rejected
the defendant’s request to overturn a jury verdict in favor of the plaomtiffer ADAclaim, pointing out
that the plaintiff had testified “about her depression, anxiety, and Pth8[Rroblems that it caused her in
her everyday life, and the inpatient and outpatient care she required as a rgsulTbé nature of the
proof described by these courts is absent in this case.



640 Fed. Appx429, 435(6" Cir. 2016)(quoting Spence v. Donahoe, 515 Fed. Appx. 561, 570
(6" Cir. 2013)).

Plaintiff contends two documents provided to Wl\PMs. Kean—the Employee Health
Examination form and theeportof Medical History—establish a “record of impairmertiecause
they reveal her “anxiety¢onditionand/or the medication she took to addied3efendant argues
that neither of these documents revealedWMP that Ms. Kean hadnaimpairment “that
substantially limits one or more major life activities.”

The “Report of Medical History” (Doc. No. 50 at 56 of 25) is dated February 9, 2015,
andappears to be signed by Ms. Kean, as well as Ken Tanner, whose name appears iriuhee signa
line for “physician or examiner.In response to “Statement of Present Health and Medications
Currently Used,” near the top of the form, is handwritten “Clozapifeerest of theform lists a
series of medical conditisriollowed by a space for “yes” and “no.” By “Had Nervous, Mental or
Psychological Problems,” the space is marked “yes” with “Anxiety” hanamritt the blank space
given. Also marked “yes” is “Aderse or Allergic reaction to serum, drug or mediéifreresponse
to a question about past hospitalizations, the phrasection 1987” and “DNE&niscarriage 1985”
is handwritten in the blank space given.

The ramainingconditions described in the formmeamarked “no.” Specifically, the form
indicates Ms. Kean had no “Depression or excessive waryNervous trouble of any sortThe
form also indicates Ms. Kean had not “ever been treated for a mental condition,” nor had she
“consulted or been treatdwy clinics, physicians, healers, or other practitioners with the past 5
years for other than minor illnesses.”

The “Employee Health Examination” form (Doc. No.-bQat 7of 25) is dated February
9, 2015, and is signed by Ms. Kean, amparentlya nure named‘Bowers.” The form asks if
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there has been “Any change in health status in last year,” and “no” is markesponse. The
forms asks for a list of allergies, and the handwritten response is “Sktad Allergies.” The
form asks for “Medications Taken Daily,” and the handwritten response is “CplamzaThe
form asks if the employee has had a cold, infection, or communicable diseaseast tifeele
months, and “no” is marked in response. Finally, the form asks if the employee haay“bfist

Tuberculosis,” andf the employee has had a “TB Skin Test reaction.” Both questions are marked

no.
These two documents do not establish a “record of impairment” under the ADAd®he
not show Ms. Kearhad a history ofinxiety of such severitghat it substantially limiéd one or
more of her major life activitied-urthermorePlaintiff has not provided any evidence indicating
that identification of the medicine $1 Kean was taking establishesr anxiety rose to that level.
This conclusion is suppodeby Ms. Kean’s employment applicatiomyhich was submitted
approximately one month earlier amdlicates Ms. Keadid not at that time or in the pastave
any mental or physical impairment. (Doc. No-22at J). The application also indicates Ms. Kean
does not need an accommodation to perform job tasks.

Alternatively, Plaintiff argues the “Certification of Heal@lare Provider” executed by Dr.
Hashmaton behalf ofMs. Kean and sent to WMRN November 17, 2015, shows a “record of
impairment” (Defendant’s Reply Statement to Plaintiff's Statement of Undisputed Material Facts,
at § 16(Doc. No. 53)).That form, as discussed above, states “Patient is not aierkoduring

flare-ups/episode$sand describes the episodes of incapacity as lastir®yddys per month (sic)

4 Ms. Keantestified thather onlineemployment application wampleted by a WMP employeeho
entered her answers to the questions on the form. (Kean Depositielf)aiMis. Kean does not suggest,
however, that the information on the fomwas entered incorrdgtor provided without her consentd()
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For episode/flar@ip patient will be unable to work.” (Doc. No.-80Qat 4of 8). Theform indicates
the condition commenced in “10/2006 and will be ongoing for lifetintleat treatmentdor the
condition are estimated to be needeéd“Bmes a year or as needed for flaps/episodes for
treatment/appts and that the treatment required is “prescription drugs.”

The Court is not persuaded this document satisfies the dafiitiher Assuming the
Certificationreflects a “history of a mental impairment,” it does not indicate the impairrosat r
to the level of one that “substantially limits one or more major life activities.” First,atuntent
does not identify the “mentaipairment” for which Ms. Kean has been diagnosed. In addition,
although the form requests the medical provider support the certificationmatttical facts,” the
form does not describany medical basis for the@pinion that would suggesthis condition
“substantially limits” Ms. Kean’s major life activities. As the testimony of Dr.htaat indicates,
the physician had not made such a finding.

Finally, Plaintiffargues Ms. Kean was “regarded as having an impairmem/Mp. “An
individual meets the requirement of ‘being regarded as having such an impairmémg’ if
individual establishes that he or she has been subjected to an action prohibited uotapters
because of an actual or perceived physical or mental impairment whether or mapairenent
limits or is perceived to limit a major life activity.” 42 U.S.C. § 12102(3)(A) sTdefinition only
requires a showing that the defendant “took a prohibited action based on a perceivedantpair
regardless of whether the employer thought the impairment was substantiallyglihiiigel ey,

640 Fed. Appx. at 435. It is not enough, however, to show “the employer is simply aware of a
plaintiff's symptoms, rathethe plaintiff must show that the employer regarded the individual as

‘impaired’ within the meaning of the ADAIU., at 435-36.
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Plaintiff relieson the testimony of Theresa Jarvis, who was the Director of Nursing at
WMP during Ms. Kean'’s tenurihere to support thargument that WMP regarded Ms. Kean as
having a disability. (Deposition of Theresa Jarvis, at 30 (Doc. N8))6M that regard, Plaintiff
cites the following excerpt from Ms. Jarvis’ testimorijMs. Kean]had some sort of medical
issue or an issue where she could not work her job duties at that fidaeat 65). Considered in
context, however, Ms. Jarvis’ testimony does not support Plaintiff's argument

A. | met Ms. Kean the day when she came upViest Meade Place and she
warnted FMLA, and the HRlirector called me to the office because she was
having a hard time explaining to Carma that sher@dvorked at West
Meade for a year and did nqualify for FMLA, and | went down to explain

* % %

Okay. What role did you play in West Meade’s termination of Ms. Kean?
She provided me with a statement during that meeting where she requested
FMLA, a statement that said she could not work; that she had to have 12
weeks off, and she looked at me and told me, well, | can’t be off work
without any pay. | need to come back to work.

| told her—I informed her that | couldn’t let her immediately come back
to work; she had to go back to the doctor and the doctor had to approve her
to come back to work because apparently Bad— | explained she had
some sort of medical issue or an issue where she could not work her job
duties at that time or theodtor wouldn’t have wrote that, do not work for
12 weeks.

She said, well | need to come back to work immediately. | o't
without 12 weeks of pay. And | said, well, you can come back, but you have
to go back to your doctor to get a note.

She said, well, | can go today. And | said, well, it doesn’t have to be
today . ..

> O

* % %

Were you aware that Ms. Kean hadisability?

No, sir.

Did you know that Ms. Kean had a disability at the time Ms. Kean was
terminated?

No, sir.

Did anyone inform you that Ms. Kean had a disability?

o» O»0
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> O

> O20

> O»0 »

They didn’t inform me she had a disability. They informed me that EEOC
had made these allegations.

Okay. Well, did Ms. Kean tell you that she had a disability?

No, sir.

All right. Well, what did—what did Ms. Kean tell you about why she wanted
to leave?

She told me she had went to the docttire— | didn’t askher the specifics

of why she wanted to leave because if she’s going on FMLA that’s none of
my business why.

She had requested 12 weeks FMLA off with pay, and the doctotes n
was on a prescriptiorit just said she needed 12 weeks off. It didn’'t say a
diagnosis.

| explained to her, as Deborah Varden had just explained to her, she could
take FMLA, but she didn’'t meet the criteria per the law, and | explained
what that was . . .

* % %

Ms. Jarvis, did you ask Ms. Kean if she had a disability?

No. Ms. Kean- when she said she wanted to come back to work, to me,
she’s able to come back to work. Why would she ask me if she could come
back to work if she needed reasonable accommodations ordsatbdity?

Okay. Did you ever ask anyone if Ms. Kean had a disability?

No. Why would I? She had asked for FMLA.

All right. At this time, Ms. Jarvis, were you aware that the ADA provided
protections for people with disabilities?

Yes. But Carmalidn’t present as a person with a disability. She presented
with (sic) a person in need of FMLA.

* % %

And if Ms. Kean told you that she had anxiety, did you ever ask her how
long that this anxiety disabled her?

No. She mentioned it in just passifine never said that was the reason why
she needed the FMLA, and she told me that she wanted to come back to
work full (sic). And | said, well, you have to go back to your doctor. | can’t
let you work until you go back to the doctor.

* % %

So you knewthat she was working despite having a disability, isn’t that fair

to say?. ..

| didn’t know she had a disability. No one told me, not even Carma told me
she had a disability. When she said she had anxiety, that doesn’'t make it a
disability. | haveanxiety. It's not a disability.

14



* % %

Well, once West Meade learned that Ms. Kean had a disability didn’t West
Meade go ahead and terminate her?

West Meade never learned she had a disability. She never informed me of
adisability, and she was terminated, not for a disability; she was terminated
for falsified documents.

... So Ithink, Ms. Jarvis, we aragreed, you Ms. Kean asked for leave

on November 18, is that correct?

She asked for FMLA on November®18

Yes. And at that time she did disclose that she had anxiety; is that correct?
She mentioned anxiety in a statement. She did not say | have anxiety that is
incapacitating to me.

>O0>» O

(Id., at 53, 55, 58-59; 54-2, at 64, 120, 125, B3p-

Nothing in Ms. Jarvis’ testimony suggests she regarded Ms. Kean as having amenpa
or that she took any action based on a perceived impairment. Indeed, Ms. Jaivisinies
suggests that Ms. Kean was eager to return to work once she learned she wouldfgdbguali
paidtime off under the FMLA.

Plaintiff also relieson a report written by Ms. Jarvi® show she regarded Ms. Kean as
disabled. The excerpt cited by Plaintiff staté®n 11/18/2015, the employee reported to the
Director of Payroll that she had a medical condition of anxiety that requirieidtiess be made
to her position and she applied for FMLAA ‘{t] he employee was informed that she was being
terminated because she was unable to perform her job d(ides.No. 503, at 67). Considered
in context, however, thiseport does not contradict M3arvis’ deposition testimonyis. Jarvis
was simply stating what Ms. Keaaported to her. Theeportdoes not reflect that Ms. Jarvis

regarded Ms. Kean as disabfed.

5 The narrative of the report states:

On 11/18/2015, the employee reported to the Director of Payroll that she had a
medical condition of anxiety that required restrictions be made to heopositd
15



The Court has fully considered the evidence offered by Plaintiff to show Ms. Kean ha
“disability” as defined by the ADANone of that evidence creates a genuine issue of material
fact yon which a reasonable jury could return a verdict in its favor. Therefore, Defendant is
entitled to summary judgment on Plaintiff's ADA claims.

V. Conclusion

For the reasons discussed above, the Qarttssummary judgment tthe defendant on

all claims, and this action is dismissed.

It is SOORDERED.

W = L

WILLIAM L. CAMPBELL, JR
UNITED STATES DISTRICT JUDGE

she applied for FMLA. The employee was then informed that she does not meet
the criteria forFMLA because she has not been working for 12 months. The
employee was then informed that she needed to go back to her physician and get a
letter releasing her back to work with full duties and no restrictiéhs
11/19/2015, a message from a Dr. Hasmet (sic) was left requesting a call back
regarding the employee. A return call was made to Dr. Hasmet's per Theresa
Jarvis. Mrs. Jarvis spoke with Amy, the nurse for Dr. Hasmet. Amy expltiaed

the employee had been in the office 1% weeks ago to get theregteding
FMLA. | explained that the employee needed a letter releasing her back full duty
and Amy stated that Dr. Hasmet would not provide the letter becausathayee

has to be reassessed. The doctor’s office is located at 1601 Medic8Ivd in
Anderson, Indiana. Mrs. Jarvis then called the employee and explained that Dr
Hasmet was NOT going to provide the letter to release her back to fullehatyde

she had not been seen personally by the doctor. The employee’s sistemworks
medical records at this facility and the employee had attempted to @ilividesa
Jarvis with the sister’'s number to call. Theresa Jarvis called and asked to speak
with Dr. Hasmet's nurse. The employee was informed that she was being
terminated because she was unablpdrform her job duties. The employee is in

a necessary position (she works laundry for a 120 bed skilled nursirity faicd

the facility must have laundry workers daily), therefore, the facility is entbl

keep Carma Kean as an employee of West MBéate. The employee was called

on 11/19/2014 and informed of the termination.

(Doc. No. 50-3, at 6-7).
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