Vetter v. Mitchell Solarek, et al Doc. 25

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

CYRIL VETTER , et al,,
Plaintiff s,

NO. 3:18-cv-00242
CHIEF JUDGE CRENSHAW

V.
MITCHELL SOLAREK , et al,

Defendans.

N N N N N N N N N N

MEMORANUM OPINION

Before the Court i€yril Vetter and Vetter Communications Corporatso(collectively
“Plaintiffs’) Motion for Partih Summary Judgment. (Doc. No..20efendants fild an untimely
response, without any explanation, to Plaintiffs’ instant motion. For the followiagpms,
Plaintiffs’ Motion for Partial Summary Judgment will be granted.

A. Factual Background

On July 1, 2015, Plaintiffs executed a secured promissory note (the “Natie Witchell
Solarek, on behalf ohis businessVlaxx Recordings, LLC (collectively “Defendants”), for
$100,000 (the “Debt”). (Doc. No. 222 at 13.) According to the Note terms interest
compounded annually at 12 percent until maturity so that on théadeiethe total amount due by
Defendants was $112,000d.(at 1.) In return, Plaintiffs provided $100,000 in funding to
Defendants through two, separate $50,000 paymddisThe principal and any unpaid interest
was due and payable by Defendants on July 1, 2016 (the “Maturity Dade))n(the event of
any nonpayment, Defendants also agreed to pay reasonable attorney fees not exaeedmng
equal to 15% of the theoutstanding balance owed on the Nqileis other reasonable expenses

incurred by Raintiffs in enforcing the Noteld. at 2.) Further, the Note was governed by Louisiana
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law. (d.) The Note was secured by a Pledge Agreement (the “Pledge”) in which Defendants
pledged their respective copyright interests to certain recording andatwgiks to Plaintiffs in
the event of defaultSeeDoc. No. 1-2.)

On February 27, 201&)Jaintiffs filed a complaint, alleging that Defendants breached the
Note by “failing to make the payments required under the Note when due.” (Doc. N8.) Inia
theircomplaint, Plaintiffs requested a joint and sevgiddmentagainst Defendants in the amount
of $100,000 plus interest, attorney fees, and other reasonable expenses as provided footey t
(Id. at 5.) In their answer, Defendants did not dispute the enforceability of the Note ther, ra
argued that the Note’s terms, including its Maturity Dat&l beemmodified. (Doc. No. 13 at 2.)
Specifically, Defendants contended that Plaintiffs were made aware fehdaats’ funding
challenges and Defendants were “led to believe that the Maturity Date wasn’teasiigsit was
never mentioned by [Plaintiffs] . . . until this suit was filed.” (Doc. No. 22-6 at 12.)

B. Plaintiffs’ Motion for Partial Summary Judgment and Defendants’ Untimely
Response

Plaintiffs thenfiled a Motion for Leave to File a Motion for Partial Summary Judgment,
which this Court granted. (Doc. Nos. 17, 18he Court also ordered Defendants to respond to
Plaintiff's Motion for Partial Summary Judgment within 28 days of the Court’sr daged
December 6, 2018)SeeDoc. No. 19.)

In their instant motion, Plaintiffs argue that the undisputed facts show tfetdaats are
in default and they are entitled to relief. (Doc. No-12PFirst, Plaintiffs contend that, by their
admissions, Defendants concede that the Note is valid and bimadibgth parties.ld. at 45.)
Second, Plaintiffs argue that, by failing to repay the full amount of the Note d/fetlieity Date,
Defendants arm default. (d. at 5.) Third, Plaintiffs explain that thelyd not agree to modify the

Maturity Date (Id. at 5-6.) Plaintiffs note that Defendants’ modification theory relies on Plaintiffs



alleged failure to mention the Maturity Date prior to commencing the instant litigétioat 6.)
Plaintiffs contend thaeven if they were silent as to the Maturity Date prior to the lawsuit, such
silence could not modify Defendants’ contractual obligatiolas) Plaintiffs acknowledge that,
although modification can in certain instanteseffected by silence, any madétion must be
clearly defined by the parties and secured by mutual as$gnat (67.) Plaintiffs asserthat
because Defendants’ modification thealgesnot contain any allegation that the modification,
whether by silence or any other means, waglgleifined by the parties, fails as a matter of
law. (Id. at 7.) Alternatvely, Plaintiffs argu¢hat, even if Defendants’ allegati@true, the parties’
failure to discusthe MaturityDate necessarily meatigat the Note could not have beandified.

(Id.) Finally, Plaintiffs argu¢hat Defendantare“solidarily’ liable for the full amount of the Debt,
meaning that Defendangésejoint and severally liable for the Debid(at 89.) Defendants filed
their response in opposition on January 14, 2019. (Doc. No. 23.) Defendants do not provide any
argument or explanation for their untimely responSeeid.)

C. Applicable Law

A party may obtain summary judgment if the evidence establishes that #¢nacegenuine
issues of material fact for trial and the moving party is entitled to judgmemhatiex of lawSee

Covington v. Knox Cnty. Sch. Sys., 205 F.3d 912, 914 (6th Cir. 26@a)\R. Civ. P. 56(c). The

moving party bears the initial burden of satisfying the Court that the standardéecd@Rhave

been metSeeMartin v. Kelley, 803 F.2d 236, 239 n. 4 (6th Clr986). The ultimate question is

whether any genuine issuernfterial fact is in disputénderson v. Liberty Lobby, Inc477 U.S.

242, 248(1986); Covington205 F.3d at 914 (citing Celotex Corp. v. Catrett, 477 U.S. 317, 325

(1986)). If so, summary judgment is inappropriate.



To defeat a properly supported summary judgment motion, the nonmoving party must set
forth specific facts that show a genuine issue of material fact farlfrthk party does not do so,
summary judgment may be entered. FRRdCiv. P. 56(e). The nonmoving party’s burden to point
to evidene demonstrating a genuine issue of material fact for trial is triggered anogothing
party shows an absence of evidet@wsupport the nonmoving parsytaseCelotex 477 U.S. at
325. A genuine issue exists “if the evidence is such that a reasonable jury could retadlinta ve
for the nonmoving party.” Anderson, 477 U.S. at 248.

D. Analysis

Plaintiffs have established that there is no genuine issue of material fact e yhare
entitled to judgment as a matter of law on th@iomissory notedefault claim. First, as a
preliminary matter, Defendants have file their response to Plaintiffs’ MatioRdrtial Summary
Judgment and StatementM#terial Factswell outside the providedeadlineg(January 3, 2019)
and, thereforeRlaintiffs’ assertediacts are deemed undisputed for purposes of summary judgment.
Seelocal Rule 56.01(f) (“If a timely response to a moving party’s stateofematerial facts . . .
is not filed within the time periods provided . . . the asserted facts shall beddeedigputed for
purposes of summary judgment.”) Accordingly, the following facts are undisprtpdrposes of
summary judgment: (1pefendantdailed to pay the Debt on the Maturity Date; (2) Defendants
never specifically discussed a modification of the Ndtasurity Date with Plaintiffsand(3) the
Note represents a binding agreement between Plaintiffs and Defendantsraaaceowithits
terms. GeeDoc. No. 20-76 at 1-3.)

Under these undisputed facts, Plaintiffs have established, as a matter of law, tha
Defendants are in default. The Note clearly shows a binding agreement betweertiéise par

pursuant to the terms described abo8eeDoc. No. 222 at 103.) Defendants do not dispute that



the Note obligates them to make repayment to Plaintiffs in acooedaith the Notes terms, and

the Note has the effect of law between the parBesMobile-One Auto Sound, Inc. v. Whitney

Nat. Bank 78 So. 3d 807, 811 (La. App. 4th Cir. 2011) (“[T]he contractual relationship established
by the parties . . . has the effect of law between the parties.”) (citing LaCGde art. 1983.)
Additionally, upon norpayment of the Debt on the Maturity DaBefendants were placed into
default by operation of lawSeeid. at 814; La. Civ. Code art. 1990 (“When a term for the
performance of an obligation is either fixed, or is clearly determinableebgittumstances, the
obligor is put in default by the mere arrival of that term.”) Further, by thestaf the Note,
Defendants waived presentment, and, thereflantiffs were not required to submit a formal
demandor payment before acting. (Doc. No. 22t 12.)

As to Defendantsallegation that the Matity Date was modifiethy the parties, Plaintiffs’
undisputed facts show that “Defendants never specifically discussed acatamhfof the Note’s
Maturity Date with Plaintiffs.” (Doc. No. 2@ at 2.) Accordingly, without any discussion of
modification, tlere washo mutual assemd modification of the Maturity Datieetween the parties,

and no modification of the Maturity Datwas achieved. SeWilliams Engineering, Inc. v.

Goodyear, 480 So. 2d 772, 778 (La. Ct. App. 1985) (stating that modification setipgnautual
consent of the parties). Moreover, in any event, the party alleging modificatioprowes that the
modification was authorized and agreed to by the other party, and, consequentlyhertgeieno
evidence thethe parties actually agreed to modify their agreement, the contracbenestorced

as written.Cardos v.Cristadorg 84 So. 2d 606610 (1955) (“We do not think that the rule

permitting a written contract to be ake or modified by a subsequent .agreement can be
successfully invoked, unless the alleged subsequent agreement is cleadg dafl unless it be

shown that the party sought to be held actually agreed to or authorized the subsequatt)contr



Put simply, a modification cannot occur “when the parties did not discuss or agreetiarige.”

Soc’y of Roman Catholic Church of Diocese of Lafayette, Inc. v. Interfia¢ & Cas. Co., 126

F.3d 727, 738 (5th Cir. 199Mefendants have offered no admissible evidence on their claim of
modification to satisfy the foregoing standards. Even if Defendants’ untimely resp@sse
properly before the Court, Plaintiffs’ motion would be granfdtereforethe Maturity Date was
not modified andhere is no genuine issoé fack—Defendants are in defdwds a matter of law
under the terms of the Noteasthey did not repay Plaintiffs by the Maturity Date (July 1, 2016).
Finally, under Louisiantaw:
Except as otherwise provided in the instrument, two or more persons who have the
same liability on an irteument as makers, drawers, acceptors, indons@rs
indorse as joint payees, or anomalous indoresers are jointly and severallinliable
the capacity in which they sign.
La. R. S. § 10:316. When examining the languagkthe parties to a promissory note, courts

have determined that where two or more persons are referred to singularly, repudgéais

consistent withoint and severdiability. SeeEvangeline Fed. Sav. & Loan Ass'n v. Catha, 520

So. 2d 1314, 13167 (La.Ct. App. 1988) (citing cases). Because Defendants are referred to
singularly as “Maker” in the Note, the statutory presumption in La. R. S. §11@&.&ontrols and
Defendants’ liability is joint and severgbeeDoc. No. 22-2 at 2.)

Therefore, for theaforementioned reasgn$laintiffs’ Motion for Partial Summary

Judgment (Doc. No. 20) SRANTED. The Court will file an accompanying order.
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WAVERLY(D. CRENSHAW, J
CHIEFUNITED STATES DISTRICT JUDGE




