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IN THE UNITED STATES DISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JENNIFER L. ROLLINS ,

Plaintiff ,
NO. 3:18-cv-00252
V.
JUDGE CAMPBELL
NANCY A. BERRYHILL,

Acting Commissioner of Social Security, MAGISTRATE JUDGE WEHRMAN

Defendant

N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiff Jennifer Rollinsbrings this action under 42 U.S.€8 405(g)and 1383(c)(3)
seeking judicial review of the Social Security AdministratiqhSSA”) denial ofherapplication
for disablity insurance benefitand supplemental security income under Titkenildl Title XVI of
theSocial Security Act

On February 28, 2019, the magistrate judge issued a Report and Recommendation
(“R&R") (Doc. No. 16), recommending that the CoutenyPlaintiff s Motion for Judgment on
the Administrative Record. Plaintiff filed timely objections(Doc. No. 17), to which the
Commissionehas responded (Doc. No.)21For the reams discussed hereitine Objections are
OVERRULED, the R&R is ADOPTED, Plaintiffs Men for JudgementBased on the
Administrative Records DENIED.

PROCEDURAL HISTORY

Plaintiff Jennifer Rollindiled an application fodisability insurance benefitshSeptember
15, 2014, alleging that she had beksabled sinc®ctober 1, 2013, due to back and neck pain,
arthritis, depression, and anxietdfministrative Transcript (“TR”)Doc. No. D.) Plaintiff's

application was denied initially (TB9-70 and upon reconsideration (TE03-04. Plaintiff

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnmdce/3:2018cv00252/73763/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnmdce/3:2018cv00252/73763/22/
https://dockets.justia.com/

subsequentlyeguested and received a heari(iiR 41.) Following a hearing orNovember 15
2016, Administrative Law Judge (“ALJ”) Donald E. Garrisesued an unfavorable decision on
February 1, 2017 The Appeals Council denied Plaintiff's request for a review of the ALJ’s
decision. Therefore, the ALJ’s decision stands as the final determination@dr@issioner.

The ALJdeterminedhat Plaintiffis not disabled under sections 216(i) and 223(d) of the
Social Security Act. (TR 26.) The ALJ found that although Plaintiff suffens flumbar and
cavical degenerative disc disease, chronic obstructive pulmonary diseasey, cr@sipanic
disorder she has residual functional capacity to perform light work with some tiom$a (TR 23
24.) The ALJ found that there are jobs Plaintiff can perform existing in the natcredray in
significant numberqTR 2526.)

Plaintiff filed a Complaint initiating this action on March 2, 2018. (Doc. No. 1.) The
Commissioner filed an Answer (Doc. No. 9) denying liability, and a complapg of the
AdministrativeRecord (Doc. No. 10). On June 8, 2018, Plaintiff filed a Motion for Judgment
Based on the Administrative Record and a supporting memorandum. (Doc. Nos. 13 and 14.) The
Commissioner filed a Response (Doc. No. 15).

Plaintiff asserts that the ALJ faileid considerproperly the opinions of treating and
examining sources and improperly discounted Plaintiff's credibilitye magistrate judge isslie
an R&R, recommending the Court deny Plaintiff’s motion for judgment on the recordfiamd a
the decision otthe ALJ. (Doc. No. 16.) The magistrate judge found the ALJ had properly
considered the opinions of treating and examining sources and adequatelyeexiila weight
given to their opinions; and founithe ALJ made an appropriate determination of Pldistif

credibility. (1d.)



Now before the Court arlaintiff's Objections to the R&R (Doc. Nal7) and the
Commissioner’s ResponseRtaintiff's Objections (Doc. No. 21

STANDARD OF REVIEW

The district court reviewde novoany portion of a report and recommendation to which a
specific objection is made. Fed. R. Civ. P. 72(b)(1)(C); Local Rule 72.02; 28 U.S.C. §
636(b)(1)(C);United States v. Curti237 F.3d 598, 603 (6th Cir. 2001). General or conclusory
objections arenisufficient. See Zimmerman v. Casa®b4 F. App’x 228, 230 (6th Cir. 2009).
Thus, “only those specific objections to the magistrate’s report made to thet distnit will be
preserved for appellate reviewd. (quotingSmith v. Detroit Fed’'n of Teacts 829 F.2d 1370,

1373 (6th Cir. 1987)). In conducting the review, the court “may accept, reject, or modihglm w
or in part, the findings or recommendations made by the magistrate ju@geJ.S.C. 8
636(b)(1)(C); Fed. R. Civ. P. 72(b)(3).

In Social Security cases, the Commissioner determines whether a claimant is disabled
within the meaning of the Social Security Act and, as such, entitled to benefits. 428 485Lh).

The Court’s review of the decision dhe ALJis limited to a determination afhether the ALJ
applied the correct legal standards and whether the findings of the ALJ are suppettiestagtial
evidence Miller v. Comm’r of Soc. Sec811 F.3d 825, 833 (6th Cir. 2016) (quotiBigkley v.
Comm’r of Soc. Sec581 F.3d 399, 405 (64@ir. 2009));see28 U.S.C. § 405(g) (“The findings

of the Commissioner of Social Security as to any fact, if supported Isyastilal evidence, shall

be conclusive.”).The substantial evidence standard is met if a “reasonable mind might accept the
relevant evidence as adequate to support a concluswarher v. Comm’r of Soc. Se875 F.3d

387, 390 (6th Cir. 2004) (internal citations omitted). “The substantial evidence standard ...

presupposes that there is a zone of choice within which the decision makers daergoay,



without interference by the court8Blakley, 581 F.3d a#t06 (quotingMullen v. Bowen800 F.2d
535, 545 (6th Cir. 1986)). ThedOrt defers toa decision by the ALJ that is supported by
substantial evidence “even if there is substantial evidence on the recordtighave supported
an opposite conclusionld. (quotingKey v. Callahan109 F.3d 270, 273 (6th Cir. 1997).
ANALYSIS

Plaintiff objectsto the recommendation that the ALJ adequately weighed and considered
medical opinion evidence and to the recommendation that the ALJ’s credibility findiag w
supported by substantial evidence.

A. The ALJ properly considered medicalopinion evidence

Plaintiff presents three objections to thAkJ’'s assessmerdf medical opinion evidence.
First, sheobjects that the ALJ'sassessment of opinion evidence from Ms. Walsh, a nurse
practitioner, was not adequately explained argliest is not clear from the record that the ALJ
considered the factors found in 20 C.F.R. § 404.1527%econd, she objexto the magistrate
judge’s application oBlakley v. Comm’r of Social Securiy81 F.3d 399 (6th Cir. 2009). Third,
she objects that the magistrate judge did not address her argument thatfditedltdadequately
describe the weight given to Dr. Barry Workman'’s opinion.

1. Ms. Welsh

The ALJ accorded Ms. Welshopinion thaPlaintiff had “moderate to marked limitations”
in certain areas “some weidlitased on his assessment that the record does not support more than
moderate limitationsCiting Gayheat v. Comm’r of Social Security10 F.3d 365, 376 (6th Cir.
2013),Plaintiff argues that the ALJ should have described in more detail “anyttahmibht be

contradictory or lessen the impact or applicability of opinion evidence.” (Doc. No.3Ly at



The Court finds that the ALJ properly considered Ms. Welsh’s opinion and adequately
explained his reasoning for according it “some weight.” The opinion of a nursdipnactis
evaluated as a “medical source that is not an acceptable medical source.RRE@F4.1527(f).
BecauseéMis. Welsh is not a treating physician, the Ashot required to provide “good reasons”
for discounting her opiniorSee Hill v. Comm’r of Soc. Se&60 F. App’x 547, 550 (6th Cir.
2014). With regard to “other sources,” sualh Ms. Welshthe ALJ is required toconsider all of
the evidence andgenerally explain the weight given to opinighdd. (citing 20 C.F.R. 8
404.1527(f)(2)).

The case cited by Plaintiifayheart 710 F.3d at 378, does not require the &l.do more
than the regulation requires — consider all relevant evidence and generalin ¢xglbasis of the
weight given to the opinion. IBayheart the court found that the ALJ had sufficiently explained
the weight given to one source, whose opinion was discounted as not being supported by the
evidence, but had ndemonstratedonsideration of all relevant evidence when the decision failed
to discuss another source entirelg. at 378-79.

The Court finds that the ALJ sufficiently explained his decision to dissmmewhaiMs.
Welsh’s opinion. After thoroughly discussing Ms. Welsh’s opinitie, ALJ explained that he
gave the opinion “some weighitecause&ertain aspects of the opinion weret supported by the
record as a whole. (Doc. No. 10 at 16.) The ALJ extensively recited the evidence and opinions
submitted by thenumeroustreatment providers and consultants and noted the variations and
discrepancies. Anore detailed explanation is not requireégiee Hill 560F. App’x at 550 (ALJ
properly considered an “other source” opinion and explained her reasons foriigiiritig to no

weight” when the ALJ found the opinion was not supported by the objective record).



2. Blakley

Plaintiff objectsthatthe magistrate judgeaisappliedBlakley v.Comm’r of Soc. Sec581
F.3d 399 (6th Cir. 2009), when deciding that the ALJ properly relied on reports from consultative
examiner Jeffrey Viers and two state agency physician whose repodssseed prior to the
conclusion of all the evidenceShe argues thaven thougtBlakleydoes not contain a blanket
prohibition on an ALJ adopting a n@xamining source’s opinion where the r@tamining
source has not been able to review the entire rette&ixth Circuit’s decision iKepkerequires
the ALJgive “some indication” that he “at least considered” that the source did not review the
entire record (Doc. No. 17 at 3 (citing Kepke v. Comm’r of Social Securi§36 Fed. Appx.
625, 632 (6th Cir. 201%) Plaintiff argues that “the ALJ does not appéarhave given
consideration to the recency of the evidence reviewed by theexammining state agency
consultants” and “does not address the completeness of the record at the time otdatesty
consultants’ review, nor whether the additional evidem@athered since the State agency
consultants’ review might or might not have affected their consideration.” (Doc. Nb41)7 a

Kepkerequires that “before an ALJ accords significant weight to the opinion of a non
examining sourc&vho has not reviewed the entire record, the ALJ must give ‘some indication’
that he ‘at least considered’ that the source did not review the entire re€epké 636 Fed.
Appx. at 632. “In other words, the record must give some indication that the ALJ subjetted su
an opinion to scrutiny.ld. In Kepke the court found sufficiergcrutiny where the ALJ disagreed
with the assessment of one doctor who did not have the benefit of the full; recdttle ALJ
noted that there had been a change irckienant’scondition since the prior opinion, indicating
awareness thahe consulting physician did not have the benefit of reviewing all of the records and

took that into consideratioid. at 633.



Here, the ALJ has subjected Dr. Vier's opinion to comparableisgrufirst, the ALJ
noted the timing of the consulting doctor’s review was at the initial and reccatstelevels of
adjudication and thasubsequentreating records received at the hearing level did not support
significantly worsening limitationg TR 15.) Additionally, the ALJ questioned the consultant’s
findings showing no limitations pertaining to Plaintiff's ability to understand ameémgber and
accorded greater weight in this area to the examining sdidgeTogether, these factors indicate
that the ALJ was aware of the timing of the consulting doctor’s opinion and subijleetepinion
to scrutiny.

3. Dr. Workman’s Opinion

Plaintiff argues that the magistrate judge didsaudficiently address her argument that the
ALJ did not adequately describe the weight given to Dr. Barry Workman’s opiRiamtiff says
that ALJ’s assessment of Dr. Workman'’s opinion is “confusing” and “does not adequatein ex
the weight given.” The magistrate judge disagredidding that tle ALJ “based his decision to
discount this opinion on inconsistency with other medical evidence, including Dr. Workman’s own
examination findings, and the fact that his proffered functional limitations sggptastem from
Plaintiff's own subjective complnts.”(Doc. No. 16 at 10.)

The Courtagrees with the magistrate judge. & thoroughly discussed Dr. Workman'’s
opinion and the evidence on which his opinion was based. (TR120The ALJnoted
inconsistencies between her reported symptoms and Dr. Workman'’s recorded obse(lcdions
For examplePlaintiff told Dr. Workman that she is unable to feed and dress herself, has difficulty
standing for 15 to 30 minutes, has difficulty lifting more than five pounds, and iglolelyo climb
one flight ofstairs.(Id. at 20.) On the other hand, Dr. Workmatatedhat she “ambulated without

difficulty and without assistive device,” got up and out of a chair without difficatiyld squat to



the floor and recove(ld.) Plaintiff also told Dr. Workman shie able to walk a block on level
ground and can sweep, mop, and vacuum for 5 to 15 minutes at a time, and that she drove herself
to her appointmengld.) Dr. Workmaris physical examinatioof Plaintiff showed normalxays,
no evidence of muscular atrophy, and normal fine and gross manipulative @tillat 21.)
Plaintiff did have difficulty touching her toeg¢ld.) Based on this evidence, Dr. Workman
concluded that Plaintiff has limitations on standing and walking and in sitting fridguee limited
ability to bend or stoop, and can lift and carry less than 5 pounds on an occasiondbdbasis. (

The ALJ found these restrictions excessive given the evidence aandrded Dr.
Workman'’s opinion “little weight” because it was inconsistent with his ovaménation findings
The ALJ notedhe exertionevel recommended by Dr. Workmappeared based on Plaintiff's
subjective complaints rather than the examination findings. (Doc. No. 1e24t P he ALJ also
concludedPlaintiff's testimony was not “reasahbly consistent with the objective evidence of
record” (d. at 28), which further supports the ALJ’s determination to accord Dr. Workman’s
opinion little weight when it appeared to be based on subjective complaints of théfPlaint

B. The ALJ’s credibility d etermination is supported by substantial evidence

Plaintiff objects to the magistrate judge’s conclusion that the ALJ's credibility
determination was not supported by substantial evidence. (Doc. No. 17 at 5.) An ALJ's
determination regarding a claimanti®dibility may not be disturbed “absent compelling reason.”
See Smith v. HalteB07 F.3d 377, 379 (6th Cir. 2001). Even if the determination is based partially
on invalid reasons, it “will be upheld as long as substantial evidence remains to support i
Johnson v. Comm’r of Soc. Sé835 F. App’x 498, 507 (6th Cir. 2013).

Plaintiff objects to the ALJ’s credibility finding on the basis that it is “chegigking”

Plaintiff's testimony and taking things that she says she can or cannot do out at.cbnée



magistrate judge specifically addressed Plaintiff’'s objections that thecévhsidered evidence
that Plaintiff hosted a Super Bowl party in 2015 and regularly shops for groceridgl budt
indicate he considered that Plaintiff said both of these things were diffictiéfor

The magistrate judge found that even if Plaintiff‘guments on these points were correct,
there was “ample evidence to support the ALJ’s credibility assessment” so that swere of
evidence considered by the ALJ was improper, his finding was nevertheless suppotedlq
16 at 12.) The magistrate judge gave examples: Plaintiff’'s statement that she prevepasted
that she stopped working because she was laid off, her decision to continue smokindpeiegpite
diagnosed with chronic pulmonary disease and being advised to quit, inconsisteribafegfat
using a cane, normal examination findings inconsistent with her alleged symatahtse overall
conservative nature of her treatment. (Doc. No. 16 at 12-14.)

In her objection to the recommendation of the magistrate judge, Plaintiff argui¢bdh
Super Bowl party and grocery shopping were meant to be illustriitate ALJ also found
discrepancies in her testimony about her ability to drive and about thasesdsostopped working
based on an inaccurate reading of the evideiatg. (

The Cout disagrees with Plaintiff’'s assertion that the Abdccurately read the record
with regard to these specific factBven if the ALJ did not present Plaintiff's feelings about the
Super Bowl party (it was difficultaind grocery shopping (it causes anyiebr include the fact
that she stops taking her medication if she needs to dhngeALJ did not misstate the facts.
Plaintiff drives, hoséda Super Bowl party, and goes grocery shopping.

Moreover, even if the ALJ rigld on faulty evidenceit would not negate his credibility
determination.“So long as there remains substantial evidence supporting the ALJ’s conclusions

on credibility and the error does not negate the validity of the ALJ’s ultimatidity conclusion,



such is deemed harmless an@ésloot warrant reversal.Ulman v. Comm’r Soc. Se®93 F.3d
709, 714 (6th Cir. 2012guotingCarmickle v. Comm’r Soc. Se&33 F.3d 1155, 1162 (9th Cir.
2008)).
For the reasons stated by the magistrate judge, the Court findstbelsantial evidence
in the record to support the ALJ’s credibility determinati®eeLongworth v. Comm’r Soc. Sec
402 F.3d 591, 595 (6th Cir. 2005) (“If substantial evidence supports the Commissioner’s decision,
this Court will defer to that finding even if there is substantial evidence iretioed that would
have supported the opposite conclusion.”)

CONCLUSION

Having conducted ae novoreview of the Magistrate Judge’s determinations and the
Plaintiff's objections, for thereasonsstated herein, the Court concludes that Etaintiff's
objections are without merit, and the Report and Recommendation should be
adopted. Accordingly, Plaintiff's Motion for Judgment Based on the Administrative Record
(Doc. No.13) is DENIED and tlke judgment of the ALJ is AFFIRMED. This Order shall

constitute the finagjudgment in this case pursuant to Fed. R. Civ. P. 58.

= O

WILLIAM L. CAMPBELL, JR..
UNITED STATES DISTRICT JUDGE

It is SOORDERED.
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